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RULES ON FAMILY ENTERPRISE IN CZECH LAW
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Abstract: For more than two decades the family business enterprises of the first generation (generation
of founders) are more and more dominant in the category of today’s Small and Medium-sized
Enterprises in the Czech Republic. The necessary legal background defining the legal rela-
tionships and rights of all participating persons was, however, limited to general provisions
in the Commercial Code that hasn’t solved many of the problems associated thereto. Only in
2012, the new Czech Civil Code, Act. No 89/2012 Sb., introduced the institute of a family
enterprise as a completely new institute in Czech Civil law.
The present paper aims to analyse the key rules of the existing legal regulation, focusing on
significant aspects of the institute in the context of commercial law and family law, as well as
to highlight the potential weaknesses in the regulation itself.
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1. INTRODUCTION

As a legal conglomerate standing between commercial and family law,
the concept of the family enterprise serves for only just over 10 years. Although small
enterprises appeared and started to operate in the Czech economy since early 1990s,
using mostly the legal form of commercial companies, the form of family — based enter-
prises, however, was not considered as a specific phenomenon, as it is in many national
legislations. The legal background defining the legal relationships and rights of all par-
ticipating relatives and other family members lagged behind and was limited to general
provisions concerning the rights of partners and shareholders in the Czech Commercial
Code (1991) that hasn’t solved many of the problems associated thereto. It wasn’t until
2012 that the new Czech Civil Code, published as the Act. No 89/2012 Sb., introduced
the institute of a family enterprise as a completely new term in the Czech Civil law. By
its substance — property rights, asset distribution, and financial settlements — it belongs
to family (matrimonial) law, but by its purpose it serves to business purpose (commer-
cial law deals with the property status of the business owners and the relations arising
between them in connection with business activities).
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2. GOAL OF THE PAPER

The regulation of the family enterprise has no tradition in Czech law. Thus,
it’s a completely new institute, the roots of which we may find in the Italian Codice
Civile (Art. 230bis).! According to the Explanatory Memorandum to the Civil Code,
the rules are aimed at filling the gap in the regulations where the family members are in
fact working for a family enterprise without their rights and obligations that would be
governed by a special contract closed to that purpose. It is true that also in the Czech
business environment we could often encounter such regulations because the fami-
ly business is a frequently employed arrangement of commercial relationships, where
family members work under the guidance of one family member. Agricultural farms,
family hotels, or restaurants may serve as an example. Before the 2012 Civil Code there
were no contractual rules for these arrangements. Such relationships were often solved
by the use of rules on unjustified enrichment. However, this caused unequal relation-
ships not only as regards the shares of family members on the profit obtained but also
situations where some of the family members had neither decision-making powers and
responsibilities, nor could they claim settlement shares at the time of termination of
their participation in the family business. Working for a family business without having
a labour contract was even held as illegal work and there were considerations about tax
evasion and avoidance of health and social insurance.

The rules of Sections 700 to 707 of the Civil Code prevent the presence of such irreg-
ularities in the future. However, in the process of the application of these rules we face
some interpretation problems and gaps that the present paper will analyse. We encounter
the interpretation problems already in connection with the definition of the term family
enterprise. In interpreting the statutory rules, we should also take in consideration the
circumstance that before the legal rules commercial practices and customs established in
the family enterprise take precedence provided that they are not contrary to the legisla-
tion in force, i.e., provisions of Sections 700 to 706 of the Civil Code. These commercial
practices and customs may also serve as interpretation tools for the determination of
rights and obligations of the participating family members.

As follows from the above stated, the aims of the regulation of family enterprise are
to regulate the position of those family members who — without any legal grounds —
take part in the business of an enterprise owned by some of the family members and
thus to provide a legal basis to the claims for their personal contributions. Ruling these
aspects, however, brought a significant limitation of ownership rights of the family
business owner and, given the rather vague definition of cases to that these limitations
apply, we may expect disputes on the interpretation of these cases and scope of the
limitations.

The adoption of the 2012 legislation brought a significant limitation of rights of the
family business owner and due to the somewhat vague identification of cases to which

I Italian regulation is effective for almost 50 years, since the rules on the family enterprise were establishes
along with the reform of the Italian family law in 1975, when, inter alia, the institute of L’Impressa Fa-
miliare was introduced (see TARDIVO, G. — CUGNO, M. 1/ sistema family business: Un patrimonio da
valorizzare [The family business system: An asset to be enhanced]. Milano: Franco Angelli, 2011).
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such restrictions apply; we may expect disputes concerning the interpretation of these
cases and the extent of the restrictions of the resulting case law. The fact is that the
owners of existing family enterprises were not prepared for the limitation of their own-
ership rights that occurred when the Civil Code entered into force. When interpreting
these rules, we must, realize that the family community that the legislation speaks to
may have in fact existed for many years before and as of the effective date of the Civil
Code haven’t met any formal requirements to fall under its application. Therefore, they
did not have to sign any contracts, or make arrangements in order to be subjected to the
legal rules in force. If, in the context of family communities, their relationships satisfy
the conditions of the family enterprise, the legislation in question applies automatically
to them.

The paper aims at analysing selected issues of the relatively new legal regulation,
focusing on significant aspects of the institute in the context of commercial law and
family law, as well as to highlight the potential weaknesses in the regulation itself. The
text was prepared on the basis of general theoretical scientific methods. The use of an
analytic method is accompanied by the historical method when comparing the rules
contained in the former Commercial Code. A comparative method is employed also
in the highlighting of the origin of the new institute in the Czech law and its relatively
recent formation.

The paper opens with characteristic features of the notion of a family enterprise itself.
After that it defines the family members who are legally entitled to be involved in the
operation of a family enterprise. The leading role belongs logically to the owner of the
family enterprise and thus the subsequent part characterises its specific position among
the family members including the ownership of the enterprise. After a brief characteri-
zation of the formation of a family enterprise the following part focuses on claims that
belong to family members involved in the operation of the enterprise. Explanations on
the transfer of participation in family enterprises are followed by the regulation of pos-
sibilities for the termination of participation by a family member and — finally — of the
dissolution of the family enterprise as a whole.

3. RESULTS AND DISCUSSION
3.1 THE NOTION OF FAMILY ENTERPRISE

The family enterprise is most often defined as a kind of commercial en-
terprise (Section 502 of the Civil Code) in which spouses and persons within a defined
family relationship with at least one of the spouses work together.

It is doubtful whether the definition of a family enterprise is a type of the commercial
enterprise (Section 502 of the Civil Code) without further specification as this means
its definition merely as a sort of “collective asset” (universitas rerum). This specifica-
tion doesn’t respect that the basis of the legal regulation of family enterprises is the
rules for rights and obligations of participating family members when operating the
commercial enterprise. For the definition of the latter it is therefore necessary to stress

173



the personal component as the particular issue of the regulation. Undisputedly, there
is no family enterprise without the specification and operation of a commercial enter-
prise under Section 502 of the Civil Code and it can be said that the focal point for the
setting up of a family enterprise is establishing and the operation of the commercial
enterprise. A commercial enterprise, however, is defined as an organised set of business
assets, whereas the basis of a family enterprise is the rules of contract-free relationships
between family members in the course of the operation of a set of business assets.
Therefore, we hold that a more precise definition of the family enterprise is a specifica-
tion emphasising the personal component and defining a family enterprise as a family
community that is established for the purpose of running a commercial enterprise. The
definition of the family enterprise is not a crucial issue. Nor is the proprietary essence of
the commercial enterprise that forms the basis of the family enterprise, but it is namely the
personal participation of defined family members therein.?

It is irrelevant as to what is the subject of the business of the commercial enterprise,
which are its property components or what is the value of the set of assets forming the
enterprise. However, it is of relevance which persons are involved, on a permanent
basis, in the operation of the enterprise, and if these are persons as defined by the legal
provisions, then it is a family enterprise — provided there is no contract between these
persons or any other reason that would make a different legal institute applicable for the
regulation of their relationships. We thus conclude that the relationships between family
members involved in the operation of the family enterprise are not a personal compo-
nent of this enterprise. That kind we may specify the latter in the case of any commercial
enterprise. In the case of disposal with the family enterprise, their demise and/or the
loss of the enterprise nature as a family enterprise will occur, without personal relations
being transferred to the purchaser of the enterprise. Therefore, we consider the family
community in the sense as defined above should be regarded in a way that is not part of
the commercial enterprise as its component and these relationships are placed outside
the organized set of all components that make up the enterprise.?

As characteristics of the family enterprise we may indicate:

a) Existence of the commercial enterprise

b) Operation of the business

¢) Personal involvement of the family members in the operation of enterprise or keep-
ing of a household, whereas the persons shall be relative in a degree defined by the
law

d) Permanent nature of the involvement

e) Personal involvement in the operation is not covered by a contract

2 For economic aspects of the family enterprise, see PETLINA, L. —- KORAB, V. Family Business in the
Czech Republic: Actual Situation. Trendy ekonomiky a managementu [Trends Economics and Manage-
ment]. 2015, Vol. IX, No. 23 [cit. 2022-03-14]. Available at: https://trends.tbm.vutbr.cz/index.php/trends
/article/viewFile/328/263.

3 KRALICKOVA, Z. et al. Obcansky zdkonik: komentdr. II., Rodinné pravo (§ 655-975) [Civil Code: Com-
mentary. II., Family Law (§ 655 to 975)]. 2nd ed. Prague: C. H. Beck, 2020 [quoted according to https://
www.beck-online.cz/].
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A question may be raised whether the joint labour of the spouses or at least one of
them together with relatives in the statutory defined degree (see sub c) above) should
not be a separate characteristic of the enterprise.

If the above characteristics are met, we can speak about the family enterprise.

3.2 FAMILY MEMBERS INVOLVED IN THE OPERATION OF FAMILY ENTERPRISE

Family members who may be involved in the operation of the family en-
terprise, are defined by the legislation as spouses, or at least one of the spouses and their
relatives up to the third degree, or persons relative in the family by law (in-law) degree
with the spouses to the second degree. According to this wording of the Civil Code we
may conclude that the basis for the family enterprise is a married couple, or at least one
of the couple. A question arises whether for the establishment of the family enterprise
the existence of a married couple is a precondition — at least at the moment of its very
establishment — and whether the degree of relativity or in-law relationship devolves
from the couple or at least one of them. We can find that there is no justification for
such a conclusion and we can’t interpret the family enterprise in such a narrow way.
According to our opinion the family enterprise can thus be established even in cases
where none of the family members is in the marital relationship, provided the members
meet the condition of being related up to the third degree or in an in-law relationship up
to the second degree.* The narrow interpretation would not meet the purpose of the new
legislation as specified in the Explanatory Memorandum to the Civil Code.

In order to specify of the personal component of the family enterprise, it is necessary
to also determine the notion of relatives and the in-laws of the spouses, as we have to deal
exclusively with persons that may be involved as family members in the operation of an
family enterprise and enjoy rights and obligations defined by the Civil Code. In specify-
ing the sequence of relatives up to the third degree we shall apply the provision of Sec-
tion 773 of the Civil Code that says that the degree of relationship between two people
is determined by the order of birth, which comes in direct line from one another and in
the next two lines from their nearest common ancestor. Therefore, we have to distinguish
between relative in first degree, namely parents and their children, in the second-degree
grandparents and their grandchildren, and in the third degree the great-grandparents and
their great-grandchildren. Further on, we may involve the side line, i.e., whether the relat-
ed persons have a common ancestor and do not come from one another. In this case, the
first degree is out of question and the second-degree relatives are siblings and the third
degree relatives are uncle and nephew and aunt and niece.>

As regards the persons related through an in-law line, Section 774 of the Civil Code
applies. The affinity arises through marriage between one husband and relatives of the
other spouse, in which line and to what degree is related to someone with one husband,

4 KUCERA, J. Rodinny zavod [Family enterprise]. In: K&4 [online]. 23. 1. 2014 [cit. 2022-03-14]. Avail-
able at: https://www.kuceralegal.cz/rodinny-zavod-2/.

5 MELZER,F. et al. Obcansky zdakonik: velky komentar. Svazek IV, § 655-975 a souvisejici spolecna a pre-
chodnd ustanoveni [The Civil Code: A large commentary. Volume IV, Sections 655-975 and related com-
mon and transitional provisions]. Prague: Leges, 2016.
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in a line in which the degree is an in-law relation with the second husband. Therefore,
essential for the definition of family enterprise is the fact that after the termination of
the marriage due to the death of one of the spouses or their declaration of an in-law
relationship shall not cease.® The in-law relationship is of relevance for the definition
of the family enterprise up to the second degree. This means that a spouse shall be due
to the marriage in an in-law relationship of first degree with parents of the other spouse,
their children, great-grandparents and grandchildren or siblings of the spouse.

The legal rules require that the relatives or in-laws are involved in the operation of
the family enterprise in person or that they work for the family on a permanent basis,
whereas no difference is made between these two categories except for the performed
type of the work; all persons are held for family members involved in the operation of
the family enterprise.”

It is also necessary to answer the question who represents the person in relation to
that. We shall determine the relativity or in-law relationship. The only logical person
is the owner of the business enterprise, at least at the time of the establishment of the
family enterprise. The Civil Code indicates that it is the spouses or at least one of them
who work in person in the enterprise. We may also encounter a broad definition of the
institute of family enterprise where — in the case of an existing family enterprise — every
family member connection to any member of the family who is involved in the opera-
tion of the enterprise is admitted. In other words, the delegation of the involvement is
possible to a person, which is the way laid down by Section 700(1) of the Civil Code
linked to any member of the family.8 For this interpretation the link of a family mem-
ber to the owner of the enterprise is not considered and the owner may influence the
non-delegation of the involvement only by their disapproval.

It is convenient to deal also with the question of how many family members at least
must be involved in the operation of the family enterprise or how the characteristics
of the family enterprise shall be met. However, in the doctrine and/or the existing case
law we find no reference to answer that question. So, we may conclude that two family
members are enough to form a family enterprise and none of them have to be in marital
relationship.®

In practice, there is a suggestion that the creation of a one-person family business
should also be made legally possible. We do not consider this suggestion to be relevant.
The essence of the legal regulation of the family enterprise lies in the fact that it regu-
lates the relations between the members of the family. If the activities were to be carried
out by only one person, then the purpose and function of the current legislation would

6 ZUKLINOVA, M. et al. Obéansky zakonik: komentdr. Svazek 11, (§ 655 az 975) [Civil Code: Commen-
tary. Volume II, (§ 655 to 975)]. 2nd ed. Praha: Wolters Kluwer CR, 2023.

7 See the Explanatory Memorandum to the Act No. 89/2012 Sb. [Civil Code]: “Also the family member who
is permanently working for the family, in particular, takes care of the family household is put on the same
level with the family members who perform labour for the family enterprise. It is the consistent fulfillment
of the statutory principle that the personal care of the family and its members is of the same importance
as the provision of proprietory performance.”

8 ZUKLINOVA etal., c.d.

9 With respect to the priority of the matrimonial property law we may conclude that the family enterprise
can’t be establish only between the spouses, not even in the case of their separated property.
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not be fulfilled, since it is not an arrangement between family members. For the business
of one person, it is possible to choose the activities provided by a self-employed person,
which would develop the activity in accordance with the legal regulation of the trade
licensing business (according to Trade Licensing Act, No. 455/1991 Sb.) or according
to another special regulation.!? Alternatively, it is possible to establish a one-member
commercial company (a limited company with one shareholder or a joint-stock compa-
ny with one stockholder).

3.3 OWNER OF FAMILY ENTERPRISE

The answer to the question who can be the owner of a family enterprise
can be found in the first sentence of Section 700(1) of the Civil Code. According to this
provision we can conclude that a business enterprise that is considered a family enter-
prise, must be owned by one or more individuals.! Due to the linguistic interpretation
of this provision we may deduce that no legal (moral) person is admitted as the owner.
But in practice we find cases where the enterprise of a legal person is operated in the
way meeting all criteria for its specification as family enterprise and the application of
the rules for family enterprises would be suitable as they would meet the purpose and
aim of the latter. As a typical example we may quote single-person limited liability
companies where relatives or in-laws of the shareholder of the company are together
involved in its operation. We believe that in such cases there is no serious reason for the
non-application of the rules for family enterprises. This conclusion can be supported
also by the second paragraph of Section 700 of the Civil Code that excludes the es-
tablishment of a family enterprise in cases where the rights and obligations of family
members involved in the operation of the enterprise are ruled by articles of association
including the founding legal act establishing a commercial company or cooperative
agreement. There are thus explicitly excluded forms when a community of family mem-
bers exists within a commercial company but not cases when one of the family members
stands as partner (shareholder) in legal person that operates a commercial enterprise and
other family members are involved in a form that is not covered by a contract.

Given that the owner of a commercial enterprise can be — under the current leg-
islation — a private non-entrepreneurial person, even a minor, we hold that identical
conclusion can be made as regards the ownership of a family enterprise. With respect
to the fact whether the owner must be personally involved in the operation of the enter-
prise we can conclude that for the latter it is not the case. Also, the management of the
undertaking can be procured by a person other than by the owner.

Therefore, minors may also operate a family business with the consent of the court
and their legal representatives. The court then examines whether the operation of the
business is appropriate to the minor’s abilities, with the provision that it must respect
public regulations. Minors can therefore act in all the roles that the regulation of the

10 MAREK, K. - ZINDULKOVA, E. Aktualng k Zivnostenskému podnikani [News on trade business]. Mo-
derni obec [Modern village]. 2023, No. 12, pp. 67-69.
I ZUKLINOVA et al., c. d.
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family business entails. For example, they may own, operate, or participate in its
operation.!2

With respect to the circumstance that the Civil Code’s rules admit that one and the
same person may be the owner of more enterprises, we can’t preclude the alternative
that the nature of the family enterprise shall have only one of them, namely the one in
the operation thereof are the family members really involved in person.

3.4 OWNERSHIP FORM OF FAMILY ENTERPRISE

There can be no doubt that a commercial enterprise in the operation of
which are involved family members may be in single ownership or co-ownership by
shares. It is, nevertheless, questionable whether a commercial enterprise can be in
the joint ownership of spouses. We would answer the question positively. Exclud-
ed is, however, the application of the family enterprise statute to situations when all
family members involved in the operation of the enterprise will be at the same time
co-owners of shares in the enterprise. The legislation of the ownership right must take
precedence.

3.5 FORMATION OF FAMILY ENTERPRISE

The legislation doesn’t rule in details the conditions for the formation of
family enterprise. Since the existence of a commercial enterprise brought to operation
is necessary for the existence of the family enterprise, we may conclude that a family
enterprise can be formed no sooner than at the moment of the formation of the com-
mercial enterprise and/or start of its operation. No formal prerequisites are necessary
for the formation of a family enterprise and the fact that we have to do with this type
of commercial enterprise doesn’t need to be recorded in the public register. We may
find that no third person has to be aware of the fact that a commercial enterprise is
run in the form on the family enterprise. We can thus characterise the formation of the
family enterprise as being established by de facto involvement in person of relatives
or in-laws of the owner of the enterprise. It is obvious that the family enterprise based
on a fiction.!3

The family enterprise may be also formed at any time in the course of operation of
a commercial enterprise. However, it shall not be formed by the leasing of an enter-
prise, as the ownership by a family member is the precondition for the formation of
the latter.

The family enterprise is based on the fact that the claims of the family members are
not covered by a contract. It remains a question whether it is according to the law to rule
on some questions by mutual agreement of all involved family members.

12 For more details see KRETKOVA, M. Blize k rodinnému zavodu dle nového ob&anského zékoniku [Closer
to the family enterprise under the new Civil Code]. In: epravo.cz [online]. 23. 12. 2013 [cit. 2022-03-14].
Available at: https://www.epravo.cz/top/clanky/blize-k-rodinnemu-zavodu-dle-noveho-obcanskeho
-zakoniku-93248.html.

13 ZUKLINOVA et al., c. d.
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If some family communities that fit to the conditions of the family enterprise under
the 2012 Civil Code have been active before 1 January 2014 and continued after the
effective day, we may find that the family enterprise has been formed to that day and
since this time the relevant rules on family enterprise of the Civil Code shall apply. In
such a case the claims of family members incurred before 31 December 2013 would be
dealt with according to the previous legislation and claims dated after the effective day
according to the new one.

3.6 NON-APPLICATION OF THE LEGAL RULES FOR FAMILY ENTERPRISE

The legal regulation of family enterprise shall not apply where the rights
and obligations of the family members involved in the operation of the family enterprise
are covered by a contract, whether it may be articles of association, memorandum of
association, silent partnership, co-operative statutes, labour, or other similar type
of contract. The contractual regulation shall always take precedence over the rules on
family enterprise, i.e., will apply where family members involved in operation of a fam-
ily enterprise don’t have any other legal guarantee of their rights and obligation.

The rules on family enterprises shall also not apply in the event when in the oper-
ation of a family enterprise involves the spouses alone. Here the Civil Code explicitly
prefers the rules on matrimonial property law. Thus, the rules on a family enterprise
can be held for subsidiary regulation as its application shall occur only when there is no
prevalence of the above defined statutory or contractual rules.

With respect to the prevalence of the matrimonial property law the question must
be asked whether a family enterprise can de founded only under the participation of
the spouses. We find that this is not the case even in situations should the commercial
enterprise is in the ownership of one of the spouses and the other is personally involved
in the operation of the latter or works for the family on permanent basis. In situations
like this the rules on joint ownership of the spouses shall apply to the property rights
for the operation of such commercial enterprise as the profit from the operation of
what belongs only to one of them forms part of the joint ownership of the spouses. The
question, however, is whether, for the other spouse who is involved in the operation of
the family enterprise but is not the owner thereof, it would not be more useful to be in
a position of the family member involved in the operation. Such a member is not only
entitled to the profit share but has also the right to participate in the decision-making
on principal questions concerning the operation of the enterprise outside the usual
business and in questions on the disposal with the enterprise. Merely on the basis of
being a spouse and participation on the joint ownership of the spouses under statutory
rules.!4 These rights do not belong to the other of the spouses under the rules of mat-
rimonial property law.13

14 SOLIL, J. Ustanoveni § 700 NOZ, k rodinnému zavodu. In: Prdvni prostor [Legal Space]
[online]. 7. 9. 2014 [cit. 2022-03-14]. Available at: http://www.pravniprostor.cz/clanky/rekodifikace
/k-ustanoveni-700-noz-k-rodinnemu-zavodu.

15 The reason for the usefulness of the rules family enterprise may be, inter alia, the fact that, pursuant to
Section 118 Labour Code, there can be no employment relationship between the spouses.
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3.7 CLAIMS OF FAMILY MEMBERS INVOLVED IN THE OPERATION
OF THE FAMILY ENTERPRISE

The Civil Code specifies as the basic right of family members involved in
the operation of the family enterprise the right to participate in profits from this operation.
The legislation does not specify more detailed conditions for determination of the amount
of profit share of each member with the exception that each family member should par-
ticipate to the extent corresponding to the amount and type of their work. It follows from
the wording of the legal provision that the decision-making of family members is subject
to the use of the entire profit of the family enterprise and, therefore, not only the part
that is intended for distribution among members of the family. Should this conclusion
be accurate, it means that members of the family by their decision affect what portion of
the profit will invested back in for the development of family enterprise, its maintenance
and operation and what portion will be divided among family members. Family members
are therefore capable to influence the primary business decision-making on the use of the
profit in its entirety. The decision on the use profits from the family enterprise belongs to
all family members involved in the operation of the family enterprise, and this decision
is taken by a majority vote. At this point it should be noted that the Civil Code does not
rule on the share of family members involved in the operation of the family enterprise
to cover the loss of the family enterprise. We may hold that the entire business risk is
borne by the owner of the family enterprise. The legislation also doesn’t have a rule for
the obligation of the involved family members to provide any cash or non-cash deposits
to the family enterprise. We find, however, that the members of the family can mutually
agree on the provision of deposits for the owner of family enterprise.

In spite of the fact that the Civil Code regulates the entitlement of the family mem-
bers as the claim for share on the profit, it seems as a proper interpretation that the
family members are not entitled to a regular income for their personal work for the
family enterprise, with regard to the terms used there is no reason to consider the profit
for something different than the result of the current accounting period. If that were
the case, then the subject of decision of the family members shall be only the so-called
net profit, i.e., the profit, after deduction of the tax duty chargeable to the owner of the
family enterprise, after deduction, when applicable, of social security contributions and
contributions to the State employment policy and health insurance premiums.

We can accept the interpretation that a family member will be entitled for their work
for the family enterprise to receive income, regardless of whether the family enterprise
earns profits or not. This conclusion is also supported by the tax legislation that rules
for the taxation of income of family members involved in the operation of the family
enterprise and not for taxation of earned profits.

The law does not rule on payment of profit shares exclusively in cash. We can there-
fore hold that consideration can be also accepted. However, this will be in the compe-
tence of the family member community.

Family members involved in the operation of the family enterprise can waive their
claim to profit shares, this in the form of a notarial deed. This rule is undoubtedly
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a mandatory one. However, it is questionable whether the members involved in the
operation of the family enterprise may define by mutual agreement rules for more accu-
rate profit distributions and to what concrete extent to which they will participate in the
earned profit. We are of the opinion that this may be the case, if such an agreement is not
a waiver of the right to profit shares by some of the members. We also find that family
members involved in the operation of the family enterprise can agree on what part of
the profit shall be distributed among them, and will not be used for further operation of
the family enterprise.

If during the operation of the family enterprise some gains should be incurred, all
family members are entitled to them, this to the same extent as to profit shares. They
are entitled, to the same extent, to properties acquired from the profit earned. Therefore,
the question is, what represents the gains to the family enterprise, and what claims arise
from family members therefrom. Also, in this case there are significant interpretation
problems. We may not exclude the interpretation that the gains to the family enterprise
are not identical with commercial enterprises and become a separate property falling
to the co-ownership of family members. The share of each family member should be
determined by the extent of the amount and type of their work. Should this interpreta-
tion be correct, then the concept of “collective asset” (universitas rerum) the concept of
mass as ruled by the provisions of Section 501 of the Civil Code shall be lost. Among
the characteristics of collective assets belongs the definition that it is a set of two or
more separate assets, all of which belong to the ownership of a single person and are
used for identical purposes. And this would not be the case if the gains to the family
enterprise and property acquired from the profit would fall into the co-ownership of
family members. Therefore, we are inclined to the conclusion that the claim to the
share of family member on the gains to the family enterprise or on property acquired
from the profits of the family enterprise should be settled in cash, this in the case of
termination of its involvement in the family enterprise. The family members can waive
the claims to gains and shares in property by a statement in the form of a notarial deed.
In the case that we admit the emergence of co-ownership shares to gains and property
acquired from profit, this will bring great legal uncertainty for the owner of the family
enterprise. Further on, the situation may arise that the family enterprise ceases to have
the character of an organized set of assets eligible for running the business.

Further rights of family members involved in the operation of the family enterprise
we consider substantial, since they significantly restrict the ownership right of the en-
terprise owner. Family members in a family enterprise shall have the right to participate
in decision-making with respect to operation of the enterprise and the disposal with
the enterprise outside the regular operation. The Civil Code explicitly provides that the
principles concerning the operation of the business or its closing down are reserved for
the decision of the family members. To interpret properly the questions, what kind of
changes specifically must be decided will be the task of the application practice and the
case law. However, we may presume that these issues involve changes of the subject
of business, changes of the established place of business or the enterprise, changes in
organizational structure and management, and/or questions of further development of
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investments in the operation of the family enterprise.!® And, lastly, the decision on ter-
mination and dissolving of the family enterprise.!”

Family members have, unless stipulated otherwise, the pre-emption right to the fam-
ily enterprise, which is to be disposed. Thus, the pre-emption right belongs to family
members also in the case of assignment of the enterprise by donation. The legislation
rules explicitly state that even in the case of disposal of the property that, by its and
designation, should permanently serve for the operation of the enterprise, the family
members possess the pre-emption right. In practice, we may expect that family mem-
bers will benefit from this pre-emption right even as regards the immovable properties
belonging to the family enterprise. Due to the fact that the nature of the commercial
enterprise as a family establishment is not recorded in any public register and cannot be
ascertained from public sources, the person acquiring the property will not be able to
find out prior to the conclusion of the purchase agreement that the transferor is restricted
by the pre-emption right of the family members.

3.8 TRANSFER OF THE PARTICIPATION IN FAMILY ENTERPRISE

The legislation is based on the non-transferability of participation of family
members. Any claims of family members have personal character and are non-trans-
ferable. An exception is allowed if and only if it the transferee is one of the family
members exclusively defined by the provisions. Section 700(1) of the Civil Code and
all family members who are involved in operation of the family enterprise agree with
such transfer of participation. It is therefore obvious that the transfer can occur only
if the person who transfers or assigns ceases to be involved in operation of the family
enterprise personally and this will be taken over by the person of transferee, who meets
the preconditions therefor, being a relative or in-law of the owner. The legislation does
not rule on the contract to transfer the participation in a written form and does not pro-
vide for the prior consent of family members as a condition for the implementation of
the transfer. It is therefore possible that the transfer can occur also on the basis of an
oral agreement, which shall be approved subsequently by all family members involved
in the operation of the family enterprise. In the event that such consent was not given,
and the transfer or assignment would have taken place without the consent of all family
members, we may see such act as invalid due to the fact that the rule of Section 703
of the Civil Code rules for the transfer of participation has mandatory character. It is
therefore a legal rule that does not allow for any derogation and legal act arranging for
transfer or assignment of the participation would, without the consent of family mem-
bers, be in conflict by its content with the law.!8 If we agree with this argumentation,
we shall conclude that this is the case of absolute nullity. With regard to the fact that we

16 ZUKLINOVA etal., c. d.

We consider the resolving of this question for essential. In the case the owner of a commercial enterprise

should not be allowed to cease, according to their own will, the operation of the commercial enterprise

run as family enterprise, it can be expected that it will be more suitable for owners to give preference to

contractual arrangement with working family members.

18 LAVICKY, P. et al. Obcansky zékonik I: obecnd cdst (§ 1-654): komentaf [Civil Code I: General Part
(§ 1-654): Commentary]. Prague: C. H. Beck, 2014.
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may expect a broad spectre of opinions concerning the degree of the invalidity and or
character as the statutory rule — mandatory or relatively mandatory, we may admit that
the invalidity is a rule provided to protect the family members involved in the operation
of the family enterprise, that may be invoked only by these members that are protected
by granting the right to provide consent to the transfer/assignment of the participation.
Another issue of interest is the assessment of the legal conduct, on the basis of which the
transfer of participation to other person than to a family member referred to in Section
700(1) of the Civil Code would occur. In such a case, we can conclude that this would
be a legally non- existent conduct.

We can presume that the transfer in accordance with the legislation can occur even
for consideration. We find at the same time that only the case law will resolve the ques-
tion whether by the transfer of participation the claims and rights associated therewith
shall be transferred as well, for example, entitlement to payment of profit for the period
preceding the transfer of participation. Making this conclusion we should deal with the
fact that the transfer of participation has the same consequences for the family member
whose participation terminates, as the cease of the involvement in the operation, accord-
ing to Section 705 of the Civil Code.!® We believe that this is not so and that the transfer
of the participation is mentioned by the legislature deliberately in a separate provision
than the one that terminates the participation. We tend to believe that with the transfer of
the participation rights associated with the involvement in the operation of the enterprise
are transferred as well and therefore the unpaid and outstanding claims shall follow.
Thus, we may interpret the assignment in that way that the legal status, which enjoys
the family member in question, shall be assigned to another member to an unchanged
extent. We must realise that when assigning the participation the family member cannot
apply the pre-emption right.

It remains a question whether the transfer of participation to other family member
can occur in the case of a death of a family member. This conclusion may be refused
because by the death of a family member involved in the operation of the family enter-
prise its participation ceases and outstanding claims from this participation should be
subject of the succession.

3.9 TERMINATION OF PARTICIPATION OF A FAMILY MEMBER

A family member’s involvement in the operation of family enterprise shall
cease in the case they stop performing work for the family. The Civil Code does not
specify any formal requirements to this termination and it can be therefore expected that
the demise shall occur by a de facto cease of work for the family enterprise. Another
reason for the termination of the participation of a family member may be that they con-
clude an employment contract or similar contract or enters in another relationship with
the owner of the commercial enterprise that precludes their participation in the family
enterprise. It can be expected that with regard to the eligibility requirements for family
members entitled to be involved in the operation, the termination may occur or cease

19 Ibid.
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through a divorce of the marriage that is basis for the in-law relationship. And, finally,
the termination of the participation of a family member occurs also by their death.

For practical reasons, we consider it necessary that the termination of involvement in
the operation of family enterprise shall occur also due to a unilateral act of the owner of
the enterprise or based on the decision of the family members involved in the operation
of the family enterprise. We may admit that in the application of this unilateral termi-
nation of involvement the practices and conventions set during the previous operation
of the enterprise. On the other hand, what is completely unclear is the specification of
claims arising to a family member upon termination of its involvement in the operation
of the enterprise and their settlement. According to the wording of Section 706 of the
Civil Code we may expect that the entitlement of the member is of pecuniary nature as
the rules admit that it may be broken down into instalments should an agreement to such
end be concluded or instalments shall be approved by decision of the court. However,
there isn’t any closer definition of the nature of this claim and its amount. We may sup-
pose that the legislature refers to settlement of all claims of member whose participation
terminated and, therefore, including the share on the gains and property acquired from
the profits of the family enterprise, which we consider for a meaningful interpretation.
This means that obviously the member’s share in the property shall be settled. If it
stands up to the conclusion of a mutual ownership to these increments and things taken
from the profit, it would be a cancellation and settlement of the mutual ownership, when
a family member whose participation lapses, would always be entitled to a settlement
amount in the money. If the conclusion on the co-ownership by shares in their gains and
property acquired from the profits will stand, it would be a cancellation and settlement
of the co-ownership, where a family member whose participation shall terminate, is
always entitled to a settlement share in money. Due to the fact that the person that shall
be obliged to pay the share, would probably be the owner of the family enterprise — even
if the legislation completely avoids this issue — the claims of the former member would
accrue to the ownership of the owner of enterprise. Associated issues to the latter are
whether the profit of the family enterprise can be used for repayment to a former mem-
ber and whether there is any obligation to repay the member who’s participation was
terminated, shall not arise to all family members whose involvement in the enterprise
continues. Specification as to who is entitled to the settlement upon the termination will
therefore remain to be settled by the case law. Whereas the question of locus standi in
this dispute seems to be clear, different conclusions can be reached with regard to the
legal capacity to be sued. The authors of this paper are of the opinion that the latter
belongs only to the owner of the family enterprise.

3.10 DISSOLUTION OF THE FAMILY ENTERPRISE

As we have defined that one of the characteristics of family enterprise is its
keeping in the operation, we may conclude that the family enterprise ceases to exist due
to the suspension of its operation that is not of a temporary character. The dissolution of
a family enterprise comes by its disposal and we expect that also due to the succession
to the family enterprise. The question is whether the dissolution of the family enterprise
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occurs when the one or more of the family members make use of their pre-emption right
to the family enterprise.2® And, naturally, the dissolution of the family enterprise can
also occur by agreement of the persons involved in its operation.

We hold that the existence of the family enterprise shall be influenced by declaration
of bankruptcy on the property of its owner. To continue in the operation of the enter-
prise as family enterprise after such declaration would be contrary to the principles
of the bankruptcy proceeding and the operation of the enterprise would also interfere
with the disposal rights of the liquidator of the bankruptcy. We may also find the in-
terpretation that the operation of the family enterprise may be terminated due to the
circumstance that the liquidator of the bankruptcy will not declare towards the family
members involved in the operation of the enterprise within 30 days after declaration of
the bankruptcy that they shall meet their requirements. This interpretation rests on the
provision of the Czech Insolvency Act (No. 182/2006 Sb.) that affects the contracts on
fulfilment of mutual obligations, so far as they remain unfulfilled on the opening day
of the bankruptcy by the other party to the contract as well. With regard to the fact that
the existence of a non-fulfilled contract is the condition for application of this statutory
provision — and we characterise the family enterprise as arrangement of contract-free
relationships between family members, we may hold this provision of the Insolvency
Act for non- applicable to the family enterprise.

4. CONCLUSION

In conclusion of our analysis and considerations, we should remind again
that, unless otherwise provided by law, family members can use their rights and obli-
gation in a way that derogates the law. Excluded are only legal acts that contra bonos
mores, violating the public order or rights relating to the personal status of persons,
including rights for protection of the personality of individuals.

The situation where the mutual rights and obligations of the members of a family
enterprise are not regulated by any contract brings along a number of advantages but
also disadvantages.

The disadvantages include, for example, the fact that a member of the family en-
terprise may leave the business at any time, which may cause considerable operational
difficulties for the business in the event of the unexpected departure of a family member
who has played a significant part in its operation. Another disadvantage is that family
members who participate in the operation of the family enterprise are not entitled to
a regular monthly salary (remuneration) or other protection normally due to employees
under labour law.

On the other hand, the advantage of a family enterprise is undoubtedly the reduced
administrative burden that results from the high degree of informality of the relation-
ships between the family members involved in the operation of the enterprise. In fact,
the relations between the family members involved in the operation of the family

20 ZUKLINOVA etal., c. d.
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enterprise are governed, without an express agreement, by the customs and practices
established between them, in so far as they do not contravene the provisions of the Civil
Code on the family enterprise. Other advantages include the right of priority of the
family members involved in the operation of the family enterprise in the event of
the enterprise being divided, in the event of the division of the estate by the court,
and the right of pre-emption enjoyed by the family members involved in the operation
of the enterprise in the event of the enterprise being sold.

Further progress can therefore be expected with regard to the interpretation of the
family enterprise rules due to the case law of the general courts that will be developed
on this issue, but also by the case law of the administrative courts, e.g., in the context of
defining the legal and illegal labour in the decisions of the labour inspectorates relating
to bailout the family without labour relations.2! In the event that the labour will be de-
fined as personal performance of a family member, we shall exclude the conclusion that
it could be held for illegal labour.

At present, some professional instances in the Czech Republic are considering
whether to include the rules on family enterprise in the Business Corporations Act and
exclude it from the Civil Code. In any case, the potential amendment of the Business
Corporations Act in this respect must be carefully assessed from the view of existing
jurisprudence (case law) and the evaluation (analysis) of the existing legal rules must
be carried out first.
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