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CONFISCATION OF CRIMINAL PROCEEDS
THROUGH CRIMINAL LAW

VLADIMIR PELC

Abstract: This article presents a critical analysis of the Czech system of criminal sanctions targeting
ownership. It addresses the deprivation of assets derived from criminal activity in a broader
sense, that is, not only in terms of forfeiture or seizure, but as encompassing any transfer of assets
from the offender to the state, including, for example, through the imposition of a monetary
penalty. The system of such sanctions comprises both penalties and protective measures,
namely the penalties of forfeiture of assets, monetary penalty, and forfeiture of things, as well
as the protective measures of seizure of things and seizure of part of the assets. In particular,
the regulation of the monetary penalty has recently undergone a fundamental transformation,
one that is likely to give rise to substantial developments in the future. The author evaluates
the Czech legal framework and its practical application from the perspective of effectiveness
and proportionality, as these two values are decisive for the fulfilment of the fundamental
functions of criminal law and for the administration of criminal justice in accordance with
the concept of human rights and the principle of humanism. Further, in its de lege ferenda
assessment, the article refers to a broad range of foreign legal systems.

Keywords: confiscation; property penalties; property criminal sanctions; extended
confiscation; forfeiture of assets; forfeiture of things; monetary penalty; seizure of things;
seizure of part of the assets

DOI: 10.14712/23366478.2026.102

1. INTRODUCTION TO THE SUBJECT OF ENQUIRY

The confiscation of proceeds derived from criminal activity has, by now,
become a relatively well-established topic within contemporary discourse. The present
text approaches this issue in a broader sense, encompassing not only confiscation in the
strict sense of forfeiture or seizure, but also other legal mechanisms by which assets
are transferred from the offender to the state, including, for instance, the imposition
of a monetary penalty. In Czech legal terminology, this phenomenon is expressed by
the relatively expansive notion of the “draining” or “extraction” of proceeds (in Czech
“odcerpavani vynosii”), a term for which no direct and fully equivalent expression ex-
ists in English legal usage. Any benefit derived from property acquired through criminal
activity, regardless of the nature of such activity, is contrary to the principle of jus-
tice. Illegally acquired funds create an imbalance in society, particularly by disrupting

© 2026 The Author. This is an open-access article distributed under the terms of the Creative 11
Commons Attribution License (https://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



economic relations. The issue of criminal proceeds is of particular importance for the
investigation and prosecution of organised crime. In particular, the identification and
confiscation of criminal proceeds plays a fundamental role in establishing criminal lia-
bility in cases involving mafia-type groups and terrorist organisations.

Criminal groups often respond to the confiscation of criminal proceeds through ac-
tivities referred to in international expert discourse as money laundering. In the Czech
and Slovak contexts, the incorrect term “legalisation of proceeds of crime” has tra-
ditionally been used. Money laundering thus represents a kind of counterpoint to the
instruments used for the confiscation of criminal proceeds.

The recognition of the importance of money laundering for the continued existence
of criminal activity historically led to the adoption of legislation aimed at combatting
money laundering. The confiscation of criminal proceeds traditionally takes place in
the course of criminal proceedings, that is, through criminal sanctions. In profession-
al discussions, the idea is increasingly emerging that confiscation should also occur
through non-criminal legal means, or through instruments within criminal law which
nevertheless undermine certain traditional principles of criminal procedure, in particular
those relating to the standard of proof.! This trend has recently been reinforced by Euro-
pean legislation on asset recovery and confiscation, which, in the context of organised
criminal activity, refers to the confiscation of unexplained wealth, in which the link
between proven criminal conduct and the imposition of asset confiscation is weakened.?
Nonetheless, the link between the ongoing criminal proceedings and confiscation is still
maintained.

Although confiscation of proceeds derived from criminal activity without a link to
ongoing criminal proceedings is relatively rare, it can be found both in Anglo-Amer-
ican legal culture and on the European continent. For example, the concept of “civil
forfeiture” exists in the United States, while Italy recognises the concept of preventive
confiscation within its anti-mafia legislation. Whereas regulation in the United States is
dispersed across a number of statutory instruments, Italian regulation is focussed within
the “Anti-Mafia Code” (Codice delle leggi antimafia e delle misure di prevenzione),
a body of law whose origins date back to the early 1980s.? Both regulatory frameworks
share the characteristic that confiscation may be imposed irrespective of whether crim-
inal proceedings are pending.

In the United States, assets are seized within the framework known as civil forfeiture
by specialised law enforcement authorities, such as the DEA in cases of serious drug
related crime or the FBI in cases of large scale fraud. For such seizure to take place,
a probable cause must exist. If the interested party does not lodge an objection to such
a measure (which is not the case in the majority of instances), the assets are forfeited
to the state. If an objection is filed, the assets may be seized only in subsequent judicial

I For a discussion of these possibilities in the Czech Republic, see VONDRUSKA, F. — ZARUBA, J. - TRE-
SLOVA, L. Odéerpavdni majetku pochdzejiciho z nelegitimnich zdrojii mimotrestnimi prostredky [Confis-
cation of Assets Derived from Illegitimate Sources Through Non-Criminal Means]. Prague: Scientia, 2010.

2 This concerns Article 16 of Directive (EU) 2024/1260 of the European Parliament and of the Council of
24 April 2024 on asset recovery and confiscation, which is to be implemented by 23 November 2026.

3 This article reflects the state of Czech law as of 15 April 2026.
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(civil) proceedings, which, unlike criminal proceedings, are not conducted against a per-
son (in personam), but against the property itself (in rem). What is not established is
the guilt of the person, but rather the “guilt” of the asset. In Italy, so-called preventive
proceedings are likewise conducted by law-enforcement authorities; however, confis-
cation may occur only on the basis of a judicial decision. In both countries, the standard
of proof resembles that applied in civil proceedings and is thus lower than the standard
required in criminal proceedings. Although in Italy the range of assets to which preven-
tive confiscation may apply has been progressively expanding,* in the United States the
link to the commission of criminal activity may be considerably looser,’ and contesting
such confiscation is very difficult for the interested party.®

In the Czech Republic, no comparable form of non-criminal confiscation of proceeds
of crime exists, and Czech laws (as in the case in the majority of European states) are
limited to the confiscation of proceeds of crime in the course of criminal proceedings.
Some authors perceive regulation relating to the proof of the origin of assets as such an
instrument.” That regulation, however, is of a different nature, as it constitutes a lim-
ited tool serving primarily the fight against tax crime, namely through the taxation of
unproven income or the imposition of a tax sanction (penalty) within tax proceedings.®

Despite these tendencies, I am of the opinion that the core of the confiscation of pro-
ceeds derived from criminal activity will always lie within the domain of criminal law.
This is because it is dependent on the success of law enforcement authorities in tracing
and proving the origin of assets derived from criminal activity.

The subject of my research is Czech criminal-law property sanctions® whose purpose
is, inter alia, the confiscation of proceeds of crime, including not only direct proceeds
[Section 135b(2) of the Czech Criminal Code, (hereafter also “Czech CC)”], but also

4 See Article 24 of the Anti-Mafia Code. For a detailed discussion of the Italian legal framework, see
COSTANTINI, A. La confisca nel diritto della prevenzione: Ibridazione di modelli a limiti di legittimita
[Confiscation Under the Law of Preventive Measures: Hybridisation of Models and Limits of Legitimacy].
Torino: Giappichelli, 2022.

5 For a more detailed comparison of the American and Italian legal regulation, see TRINCHERA, T. Figh-
ting Crime in Non-Criminal Proceedings: A Comparative Study of American Civil Forfeiture and Italian
Preventive Confiscation. The American Journal of Comparative Law. 2025, Vol. 73, No. 3, pp. 579-625.

6 For comparison, see the current report of the non-profit organisation Institute for Justice: KNEPPER, L. —
TIEZZ1,J.—WEST, M. P.—POHL, E. - MENJOU, M. Policing for Profit: The Abuse of Civil Asset Forfeiture
[online]. 4th ed. Arlington: 2026 [cit. 2026-04-15]. Available at: https://ij.org/report/policing-for-profit-4/.

7 ActNo. 321/2016 Sb., amending certain acts in connection with the proof of the origin of assets (in Czech
“zdakon ¢. 321/2016 Sb., kterym se méni nékteré zakony v souvislosti s prokazovanim piivodu majetku”),
introduced into the Income Taxes Act a special procedure allowing for the taxation of previously untaxed
income, that is, to a significant extent, income derived from criminal activity, and at the same time tighte-
ned in the Criminal Code the penalty (from a statutory maximum of “up to two years” to a range of “six
months to three years”) for the offence of Breach of the Obligation to Make a Truthful Declaration of
Assets under Section 227 of the Czech CC.

8  For a more detailed discussion of the proof of the origin of assets, see especially BELANOVA, P. Novela
zakona o danich z pf{jmi v souvislosti s prokazovanim ptivodu majetku [Amendment to the Income Taxes
Act in Connection with the Proof of the Origin of Assets]. Prdavni rozhledy [Legal Perspectives]. 2017,
Vol. 25, No. 9, p. 305 et seq.; or PELC, V. — PELC, V. Prokazovani piivodu majetku a darnové trestné ciny
[Proof of the Origin of Assets and Tax Crimes]. Olomouc: ANAG, 2017.

9 This article reflects the state of Czech law as of 15 April 2026.
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indirect proceeds [Section 135b(3) Czech CC]. The system of these sanctions consists
of penalties and protective measures (Section 36 Czech CC). These include the penalty
of forfeiture of assets (Section 66 Czech CC), monetary penalty (Sections 67—69 Czech
CC) and forfeiture of things (Sections 70—72 Czech CC), as well as protective measures
in the form of seizure of things (Sections 101, 102, and 103 Czech CC) and seizure of
part of the assets (Section 102a Czech CC). I also include the monetary penalty among
the sanctions serving to target the proceeds of crime, even though a direct link to the as-
certained proceeds is absent, since in practice it is precisely illegal (concealed) proceeds
that are often used to satisfy a monetary penalty.

The aim of this article is not merely to analyse the current Czech system of
criminal sanctions and protective measures designed to deprive offenders of criminal
proceeds, but primarily to assess whether that system, viewed as a whole, satisfies
the requirements of effectiveness and proportionality. These two values are decisive
for the fulfilment of the fundamental functions of criminal law (protective, repressive
and preventive) and for ensuring the administration of criminal justice in conformity
with the concept of human rights and the principle of humanism. To that end, the
article addresses two research questions: (i) whether the current legal framework es-
tablishes an adequate, coherent and effective system for the confiscation of criminal
proceeds, and (ii) whether that system complies with the requirements arising from
the principle of proportionality and respects the fundamental rights of the persons
concerned.

The nature of the foregoing aims necessarily shapes the methodological orientation
of the present study. The article is situated within the tradition of doctrinal legal schol-
arship and is principally concerned with the analysis of the legal framework governing
the confiscation of criminal proceeds under Czech criminal law, as interpreted and de-
veloped in the relevant case law. Particular attention is paid to the internal coherence of
the legal framework and to the normative principles upon which it rests.

The analysis is further supplemented by a comparative examination of selected
foreign jurisdictions. The comparative material serves to place the Czech model in
a broader legal context and to provide a framework for evaluating its conceptual foun-
dations, structural characteristics, and implications. By drawing attention to alternative
legislative techniques and the values that underlie them, the comparative analysis fa-
cilitates a critical assessment of the existing legal framework from the perspective of
effectiveness, proportionality, and respect for fundamental rights. On that basis, the
paper seeks not merely to describe the current state of the law, but also to evaluate its
underlying premises and to consider whether the existing framework strikes an appro-
priate balance between the effective deprivation of criminal proceeds and the protection
of individual rights.

Structurally, I proceed from penalties to protective measures, following the order
established by the structure of the Czech CC. This approach is not only logical but
also, in a certain sense, chronological, as it begins with an archaic penalty (forfeiture
of assets) and concludes with the most recent protective measure (seizure of part of the
assets). The text proceeds in accordance with the sequence in which sanctions are reg-
ulated by the Czech CC, subject to a single exception in that the analysis of the penalty

14



of forfeiture of things under Sections 70—72 of the Czech CC (Chapter 2.2) precedes the
analysis of the monetary penalty (Chapter 2.3).

2. PROPERTY PENALTIES
2.1 THE PENALTY OF FORFEITURE OF ASSETS

Contemporary Czech criminal law!0 allows for the imposition of the pen-
alty of forfeiture of assets [Section 52(1)(d) and Section 66 of the Czech CC; Sections
15(1)(b) and 17 of the Act on Criminal Liability of Legal Persons], which affects either
the entire property of the person concerned or such part thereof as is determined by the
court. The forfeiture of property was already permitted during the period of the First
Czechoslovak Republic under the Act on the Protection of the Republic of 1923, which
served various governing regimes, both democratic and non-democratic. It existed un-
der criminal-law statutes throughout the entire period of socialism. The Criminal Code
of 1950 contained the penalty of forfeiture of assets, which could be imposed even
for relatively less serious criminal offences.!! The Criminal Code of 1961, which was
effective until the end of 2009, likewise contained the penalty of forfeiture of assets.
With certain modifications, this penalty was subsequently incorporated into the current
Criminal Code.

The introductory provision governing the penalty of forfeiture of assets [Sec-
tion 66(1) of the CC] stipulates that, with regard to the circumstances of the criminal
offence and the personal circumstances of the offender, the court may impose the pen-
alty of forfeiture of assets if it sentences the offender to an exceptional punishment,!2
or if it convicts the offender of a particularly serious felony through which the offender
obtained,!? or sought to obtain, a pecuniary benefit for themselves or for another. In the
case of legal persons, their nature stipulates that only the criterion of pecuniary benefit
is relevant [see Section 17(1) CLLP]. Particularly serious felonies are all intention-
al criminal offences with an upper limit of the statutory penalty of at least ten years
[Section 14(3) of the Czech CC], such as, for example, theft, embezzlement, fraud, or
tax evasion in an amount of at least CZK 10 million (approximately EUR 400,000).
Moreover, the requirement of a pecuniary benefit is formulated in a markedly hypo-
thetical manner, in that even the mere proof of an attempt to obtain a pecuniary benefit
is sufficient.

10 The Criminal Code and Act No. 418/2011 Sb., on the Criminal Liability of Legal Persons and Proceedings
against Them (hereafter also “CLLP”).

I Tt could be imposed where the court sentenced the offender either to the death penalty or, for an intentional

criminal offence, to a term of imprisonment exceeding two years (Section 47 of the Criminal Code of

1950).

An exceptional punishment is understood to mean either a term of imprisonment exceeding twenty years

up to thirty years, or life imprisonment [Section 54(1) of the Czech CC].

13 A particularly serious felony is an intentional criminal offence for which the Criminal Code provides for
a term of imprisonment with an upper limit of at least ten years [Section 14(3) of the Czech CC].
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The subsequent provision [Section 66(2) of the Czech CC] further allows the penalty
of forfeiture of assets to be imposed in relation to a number of felonies for which the
Criminal Code expressly lists this penalty in the Special Part under the specific crim-
inal offence, and this even independently, without the conditions set out in paragraph
(1) being fulfilled. The provision in question has a twofold effect. Firstly, it means
that, in the case of those particularly serious felonies in respect of which this penalty is
expressly provided for, the conditions laid down in paragraph (1) need not be satisfied
at all. Secondly, it allows this penalty to be imposed also for a felony in general. Felo-
nies are understood as those intentional criminal offences for which the upper limit of
the statutory penalty exceeds five years [Section 14(3) of the Czech CC]. The Czech
Criminal Code also provides for the penalty of forfeiture of assets in respect of five
misdemeanours, which is, however, clearly a legislative error.!4

The assets that are subject to forfeiture accrue to the state. With effect from 1 Janu-
ary 2023, it finally applies that the Czech Republic does not automatically “dispossess”
persons holding a security interest in forfeited assets. Prior to that date, security interests
encumbering forfeited assets likewise ceased to exist (see in more detail Chapter 2.2.
concerning the penalty of forfeiture of things).

The penalty of forfeiture of assets does not exist as a criminal penalty in the majority
of European states, as it has been regarded as inhumane ever since the period follow-
ing the French Revolution.!> Due to their shared historical tradition, Slovakia likewise
retains the penalty of forfeiture of assets (Sections 58 and 59 of the Slovak CC). In
recent years, however, the Slovak regulation has undergone significant changes follow-
ing intervention by the Constitutional Court.!6 The amended Slovak legal framework
expressly emphasises the principle of proportionality [Section 58(2), first sentence,
of the Slovak CC]. Although the penalty of forfeiture of assets may still be imposed
where the offender merely sought to obtain a pecuniary benefit of a substantial extent
through the commission of a felony, or where the offender caused extensive damage
[Section 58(1) of the Slovak CC],!7 the legislation at least contains an express prohibition
on imposing the penalty of forfeiture of assets, in particular where the offender has fully
compensated the damage caused or has surrendered the entire benefit obtained, includ-
ing any fruits and proceeds thereof [Section 58(2), second sentence, of the Slovak CC].

The penalty of forfeiture of assets stricto sensu no longer exists even in Russia,
where it was abolished at the end of 2003 as part of the liberalisation and humanisation
of criminal law.!® Subsequently, in 2006, so-called confiscation of assets was introduced

14 See Sections 165(3), 190(3), 340(2), 341(3), 342(5) of the Czech CC.

15 Article XVII of the Declaration of the Rights of Man and of the Citizen characterised property as sacred
and inviolable, providing that deprivation thereof could occur only on grounds of where “public necessity
[...]shall clearly demand it”.

16 In its judgment of 23 September 2023, No. PL. US 1/2021-164, published as No. 402/2023 Sb., the Consti-
tutional Court declared Sections 58(2) and 58(3), as then in force, unconstitutional. On this issue, see also
the judgment of the Slovak Constitutional Court of 3 July 2024, No. PL. US 3/2024-112, paragraphs 3, 6,
and 112.

17 Extensive damage is understood as damage exceeding EUR 650,000, the same criterion being applicable
to the determination of the amount of the pecuniary benefit [see Section 125(1) of the Slovak CC].

18 This was effected by Federal Law No. 162-FZ of 8 December 2003.



by anti-terrorism legislation; however, this does not constitute classic forfeiture of
assets, but rather a measure of a criminal-law nature taking the form of extended con-
fiscation, similar to that known from other Western foreign legal systems. It therefore
differs in nature from the penalty of forfeiture of assets as understood under Czech and
Slovak law.

Terminological inconsistency, differing legislative techniques, and confusion
as to the substance of individual legal institutes are sometimes the cause of erroneous
conclusions in comparative analysis, which is one of the most demanding disciplines
within the field of criminal law. For this reason, some Czech sources incorrectly state
that the penalty of forfeiture of assets exists, for example, in France!? or in Germany.20

Although some authors deny this,?! in my view the penalty of forfeiture of assets, in
any of its forms, is incompatible with fundamental constitutional values, in particular
the principles of humanism and the right to property. The form in which this penalty
exists in the Czech Republic constitutes an outright rarity in comparative perspective
and, in terms of its degree of unconstitutionality, even exceeds the Slovak legal frame-
work. As early as the 1970s, the twentieth-century classic of Czech-Slovak criminal law,
Professor Solnaf, drawing on French classical authors (Bouzat, P., Vidal, G., Magnol, J.,
and Ortolan, J.), summarised the principal objections to the very existence of the penalty
of forfeiture of assets. At the same time, however, he rather paradoxically argued that
a certain degree of humanism was reflected in the fact that forfeiture did not extend to
funds or items indispensable for satisfying the basic living needs of the convicted person
or of those whom the convicted person is legally obliged to support or raise [cf. Sec-
tion 66(3) of the Czech CC].22

19 See, inter alia, VANDUCHOVA, M. in: SOLNAR, V. - FENYK, J. - CISAROVA, D. - VANDUCHO-
VA, M. Systém ceského trestniho prava: III. Tresty a ochrannd opatieni [System of Czech Criminal Law:
Vol. III. Penalties and Protective Measures]. Prague: Novatrix, 2009, p. 132.

In the following study, for example, the German concept of extended forfeiture of things is translated
as “extended forfeiture of assets as a penalty”, which does not correspond to reality. Moreover, the use of
the attribute “extended” in relation to the forfeiture of (entire) assets constitutes a contradictio in adiecto.
MYLKOVA, P. Postihovéni prani §pinavych penéz — obrdceni ditkazniho biemene [Combatting Money
Laundering — Reversal of the Burden of Proof] [online]. Srovnavaci studie [Comparative study] No. 5.320.
Prague: Parlamentni institut, 2011, p. 5 et seq. [cit. 2026-04-15]. Available at: https://www.psp.cz/sqw/text
/orig2.sqw?idd=74093.

In this context, attention may be drawn to a view expressed in the commentary on the Charter of Funda-
mental Rights and Freedoms, according to which the case law of the Constitutional Court suggests that
forfeiture extending to assets acquired without a connection to criminal conduct is not unconstitutional.
Leaving aside the fact that the Constitutional Court decisions relied upon primarily concern the institu-
te of securing asset in criminal proceedings (albeit for the purpose of safeguarding the enforcement of
a potential penalty of forfeiture of assets), as well as the reasoning given in prosecutorial decisions on
such securing of assets, I take the view that the arguments indicating the incompatibility of the penalty of
forfeiture of assets with the constitutional order are ultimately more persuasive. See BANOUCH, H. in:
WAGNEROVA, E. — SIMICEK, V. - LANGASEK, T. — POSPISIL, I. Listina zdkladnich prav a svobod:
komentdr [Charter of Fundamental Rights and Freedoms: Commentary]. Prague: Wolters Kluwer CR,
2012, p. 807.

See SOLNAR, V. Systém ceskoslovenského trestniho prdva: tresty a ochrannd opatieni [System of Cze-
choslovak Criminal Law: Penalties and Protective Measures]. Prague: Academia, 1979, p. 106.
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The reason for the unconstitutionality of this penalty lies in the fact that it is capa-
ble of interfering with the right to assets in an exceptionally intensive manner,?3 both
in relation to natural persons and to legal persons. In the case of legal persons, it is
commonly stated that, following the penalty of dissolution of a legal person, forfeiture
of assets constitutes the second most severe criminal sanction.?* In reality, however,
from the perspective of natural persons associated with the legal person in question (in
particular shareholders or partners), it may constitute the most severe penalty, since the
dissolution of a legal person leads to its liquidation, in which context the shareholders
are entitled to a share in the liquidation surplus.?

In addition to its incompatibility with the principle of humanism, which in the field
of punishment under Czech law is expressed in Article 7(2) of the Charter of Funda-
mental Rights and Freedoms (“no one shall be subjected to inhuman punishment’)
and in Section 37 of the Czech Criminal Code (“no excessive criminal sanctions may
be imposed on the offender”), the Czech criminal-law regulation of the penalty of for-
feiture of assets tends towards a denial of the very rationale of just punishment, which
presupposes sanctions that are adequate to the criminal offence committed. In light of
the foregoing, I am of the opinion that, although the penalty of forfeiture of assets is
not applied particularly frequently in Czech practice,2° it should be abolished for its
incompatibility with the principle of humanism, the principle of nulla poena sine lege
certa, and the very function of just punishment as such.

2.2 THE PENALTY OF FORFEITURE OF THINGS

The penalty of forfeiture of things represents the most typical sanction
serving the direct confiscation of proceeds of crime. Traditionally, however, this penalty
is also applied to any other criminally relevant objects, commonly classified as scelere
quaesita (proceeds of crime), producta sceleris (objects created or produced by the com-
mission of a criminal offence), and instrumenta sceleris (instruments used to commit
a criminal offence, sometimes further distinguished into actual and potential instru-
ments).2” The forfeiture of things is sometimes confused with the forfeiture of assets;
however, the fundamental distinction lies in the specificity of the forfeiture of things,

23 Practice nevertheless reveals cases in which the public prosecutor sought forfeiture of the offender’s entire
property, far exceeding the amount of the bribe received, even though it was entirely undisputed that the
accused had acquired the assets by inheritance (see the widely reported case of the former Czech Member
of Parliament David Rath).

JELINEK, J. - HERCZEG, J. Zékon o trestni odpovédnosti pravnickych osob: komentdr s judikaturou [Act

on the Criminal Liability of Legal Persons: Commentary with Case Law]. 2nd ed. Prague: Leges, 2013,

p. 131.

25 With regard to business corporations, see Sections 37 et seq. of the Act on Business Corporations.

26 At the time this article was finalised (15 May 2026), judicial statistics were available up to 2024, in which
a total of 16 sentences of forfeiture of assets were imposed. During the “last” twenty years (i.e., between
2005 and 2024), a total of 338 sentences of forfeiture of assets were imposed, representing an average of
fewer than 17 such sentences annually.

27 See inter alia FASTNER, J. Poznamky k judikatufe o propadnuti véci [Notes on the Case Law Concerning
the Forfeiture of Things]. Soudni rozhledy [Judicial Perspectives]. 2004, Vol. 9, No. 10, p. 403.
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which, in the traditional conception of this penalty, must not only belong to the offend-
er but must also be directly linked to the criminal offence committed. As of 1 January
2026, the scope of forfeiture of things extends beyond proceeds of crime and instru-
ments thereof to include objects subject to international sanctions [Section 70(2)(c)
of the Czech CC].

This conceptual approach is also reflected in the Czech Criminal Code, which pro-
vides for the penalty of forfeiture of things, as a mandatory penalty, without exception,
in relation to immediate (direct) proceeds of crime [Section 70(1) of the Czech CC].
With respect to indirect proceeds, the penalty is constructed as discretionary and, more-
over, only on the condition that the value of the immediate proceeds is not negligible in
relation to the indirect proceeds [Section 70(2)(b) of the Czech CC].

A fundamental prerequisite for the imposition of the penalty of forfeiture of things is
that the object in question belongs to the offender [Section 70(3) of the CC]. A forfeited
thing accrues to the state [Section 70(6) of the CC] and constitutes revenue of the state
budget. As already noted above in relation to the penalty of forfeiture of assets, the leg-
islation governing the forfeiture of things was likewise amended after many decades so
as to abolish an unconstitutional framework under which security interests encumbering
a forfeited object were extinguished without compensation. Such a consequence was
manifestly incompatible with the right to property and the principle of the presumption
of innocence, as it was based on an unfounded assumption that the security interest had
been established solely for ulterior purposes. This consequence followed from Sec-
tions 13 and 41 of Act No. 219/2000 Sb., on the Property of the Czech Republic and Its
Representation in Legal Relations, pursuant to which liabilities of the previous owner
do not pass to the state where the state acquires property by certain means.28 Although
this issue has not been examined in greater detail in Czech legal scholarship, it in fact
constituted a form of so-called extended confiscation.

In comparative European perspective, no equivalent legal framework could be iden-
tified, not even in Slovakia, which shares common historical foundations with the Czech
legal order. In principle, the legislature had two possible options for addressing the
situation in question. Firstly, to protect all rights in rem acquired in good faith, which is
the approach adopted in the majority of European jurisdictions. Secondly, to permit the
extinction of rights in rem, while at the same time providing for a right to compensation
corresponding to the market value of the extinguished right.

It should be noted that the level of protection afforded under the prevailing ap-
proach of protecting rights acquired in good faith varies considerably. A particularly
high degree of respect for the rights in rem of third parties may be found, for example,
in the French Criminal Code, under which confiscated things remain encumbered by
real rights duly established in favour of third parties (Article 131-21 of the French CC).

28 Only following the amendment to the Criminal Code effective as of 1 January 2023 did the Constitutional
Court address the constitutionality of Section 41 of Act No. 219/2000 Sb., on the Property of the Czech
Republic and Its Representation in Legal Relations, declaring unconstitutional the provision stipulating
that security interests in assets acquired in this manner are extinguished. Cf. the judgment of 28 May 2024,
No. PL. US 31/21, published under No. 221/2024 Sb.
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The principle that the rights in rem of third parties do not cease to exist is likewise
enshrined in the German Code of Criminal Procedure [Section 75(2), first sentence, of
the German CCP].2° This principle is, however, subject to several exceptions permitting
the extinction of rights in rem either against compensation or, in exceptional circum-
stances, even without compensation, for example where the holder of such a right
negligently contributed to the use of the property as an instrument of a criminal offence
(Section 74b of the German Criminal Code).39 The German model therefore represents
a form of mixed approach, albeit one displaying a clear preference for the protection of
third-party rights.

Second model is adopted, with respect to security interests and mortgages, by the
Polish Code of Criminal Procedure, which provides that pledges and mortgages are
extinguished, whereas other rights in rem generally remain unaffected. In relation to ex-
tinguished real rights, the entitled person is then entitled to satisfaction (cf. Article 190
of the Polish Code of Criminal Procedure). The Polish model therefore represents
a combination of both approaches, albeit in a different sense from the German model,
since the decisive factor is the nature of the right in rem rather than the manner in which
it was acquired.

The Czech legal framework opted for the first variant, although in an inconsistent manner.

With effect from 1 January 2023, the Criminal Code introduced an exception to the
rule that liabilities do not pass to the state, by providing that security interests in forfeit-
ed things do not cease to exist [Section 70(6), second sentence, of the Czech CC]. In this
manner, the Czech legislature remedied the unconstitutional state of affairs, although
not in its entirety, as the exception refers exclusively to security interests and not to
other real rights that may encumber the thing.

The enforceability of the penalty of forfeiture of things is reinforced by two related
legal institutes. The first is the prohibition of any disposition aimed at frustrating the
enforcement of the penalty after the delivery of a conviction but prior to it becoming
final [cf. Section 70(5) of the Czech CC]. The second is the forfeiture of substitute
value, which addresses situations in which the offender frustrates forfeiture prior to the
imposition of the penalty, for example by damaging, alienating, or consuming the thing
(§ 71 Czech CC). Where the conditions for forfeiture of things or forfeiture of substitute
value are not met, the object may nevertheless be subjected to a protective measure in
the form of seizure of things (cf. Section 101 et seq. of the Czech CC). The penalty of
forfeiture of things also applies to live animals, which, under the Civil Code of 2012
(effective as of 1 January 2014), are no longer regarded as “mere” things, as well as to
processed and separated parts of the human body (see Section 134 of the Czech CC).

29 German legal scholarship explains this approach both as an expression of the protection of property gua-
ranteed by Article 14 of the German Basic Law and as a manifestation of the principle of procedural
economy, which requires that the participation of third parties in criminal proceedings be kept to an ab-
solute minimum. See further KINDHAUSER, U. - NEUMANN, U. — PAEFFGEN, H. Strafgesetzbuch:
NomosKommentar [German Criminal Code: Commentary (Nomos Series)]. Baden-Baden: Nomos, 2023,
Commentary to § 75.

30 These are cases of so-called quasi-aiding or quasi-assistance. See VON HEINTSCHEL-HEINEGG, B. —
KUDLICH, H. (eds.). Strafgesetzbuch: Kommentar [German Criminal Code: Commentary]. Miinchen:
C. H. Beck, 2025, Commentary to § 74a.
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The same legal framework governing the penalty of forfeiture of things applies to both
natural persons and legal persons (see Section 19 CLLP).

With effect from 1 February 2019, the Czech legal framework has attempted to
provide a statutory definition of the concepts of an instrument of crime and proceeds
of crime. An instrument of crime is defined as a thing that was intended for or used in
the commission of a criminal offence, including its fruits and proceeds (Section 135a
of the Czech CC). More problematic, however, is the definition of proceeds of crime.
Proceeds of crime are defined as any economic (!) advantage derived from a criminal of-
fence [Section 135b(1) of the Czech CC]. Immediate proceeds are understood not only
as a thing obtained directly through the commission of a criminal offence, but also as
a thing obtained as a reward for it, including its fruits and proceeds [Section 135b(2) of
the Czech CC]. Indirect proceeds are then understood as things that were acquired, even
only in part, by means of a thing constituting immediate proceeds of crime [Section
135b(3)(a) of the Czech CCT; things into which things constituting immediate proceeds
of crime were transformed, even only in part [Section 135b(3)(b) of the Czech CC]; or
things whose appreciation resulted, even only in part, from a thing constituting imme-
diate proceeds of crime [Section 135b(3)(c) of the Czech CC].

The fundamental purpose of the penalty of forfeiture of things may be inferred from
the object against which its enforcement is directed. Its purpose is thus to deprive the
offender of the possibility of disposing of a thing that could serve for the further com-
mission of criminal activity, thereby making the continuation of criminal conduct more
difficult (individual prevention), and to deprive the offender of the proceeds of crime.

Generally speaking, doctrines within continental European legal systems are not uni-
fied in their assessment of whether forfeiture of things should be regarded as a penalty
or as another form of sanction, such as a protective measure. For example, the French
Criminal Code classifies various forms of forfeiture of things as penalties, whereas the
Polish statutes refer to them as criminal measures (cf. Article 39). Some criminal codes
(for example, the German CC) establish a kind of third category by referring to second-
ary legal consequences of an offence (cf. Sections 73 et seq. and Sections 74 et seq. of
the German CC), with the legal nature of this sanction remaining contested in German
doctrine. In light of the purpose of forfeiture of things, I am of the view that the Czech
Criminal Code rightly classifies such forfeiture as a penalty. Given that it does not
constitute the forfeiture of things which would be referred to as “extended”, as known
from many Western criminal codes,?! its designation as a penalty is entirely appropriate.

Unlike the penalty of forfeiture of assets discussed above, the penalty of forfeiture
of things complies in most respects with the fundamental principles of criminal law
and, with the exception of the problematic issue concerning the possible extinction
of real rights other than security interests, also with the requirements of the consti-
tutional order of the Czech Republic. The rule requiring a link between forfeited
objects and the criminal offence does not hinder the effective administration of crim-
inal justice in relation to proceeds of crime that have been commingled with other
assets or that no longer belong to the offender, as the penalty of forfeiture of things

31 See inter alia Section 20b of the Austrian CC.
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is complemented by the protective measure consisting in the possibility of seizure of
part of the assets (cf. Chapter 3.2).

2.3 MONETARY PENALTY

The concept of the monetary penalty in the Czech Republic has undergone
a fundamental transformation with effect from 1 January 2026. This penalty has partly
assumed the character of a universal sanction, which is appropriate given the nature of
money as a general equivalent. It is commonly noted that the monetary penalty consti-
tutes a suitable instrument for combatting profit-driven criminal behaviour.32

A long-standing deficiency of the Czech regulation of the monetary penalty has been
its considerable indeterminacy and the very broad discretion afforded in determining
its amount, based solely on general criteria. This issue was addressed in the drafting
of the current Criminal Code of 2009, which adopted the concept of day fines (daily
rates),33 known in some European criminal codes since the first half of the twentieth
century.3* Since that time, the amount of a single daily rate has been determined with
regard to the personal and economic circumstances of the offender (with the primary
criterion being the actual or potential level of net income), while the number of daily
rates reflects the nature and seriousness of the criminal offence [Section 68(3) of the
Czech CC]. Unfortunately, the amendment effective as of the beginning of this year has
further exacerbated the problem.

The most serious shortcomings of the current regulation concern the determination
of the daily rate and its linkage to imprisonment. The minimum number of daily rates
is 20, while the amount of a single daily rate ranges from CZK 10033 to CZK 50,000
in the case of natural persons [Section 68(2) of the Czech CC], and from CZK 1,000
to CZK 2,000,000 in the case of legal persons. As of 1 January 2026, the maximum
number of daily rates (previously 730) has been abolished, and the maximum amount
of the daily rate is now determined by reference to the statutory upper limit of im-
prisonment, with one day of imprisonment corresponding to one daily rate. Whereas
until the end of 2025 the monetary penalty ranged, in the case of natural persons, from
CZK 2,000 to CZK 36,500,000 and, in the case of legal persons, from CZK 20,000 to
CZK 1,460,000,000, the current upper limits are in practice virtually unlimited and thus
incompatible with the principle of nulla poena sine lege certa.

32 SOLNAR, V. in: SOLNAR — FENYK — CISAROVA, c. d., p. 136.

33 Daily rates were first introduced in the Czech Republic in relation to the monetary measure applicable to
juveniles under Section 27(2) of Act No. 218/2003 Sb., on the Responsibility of Juveniles for Unlawful
Acts and on Juvenile Justice and on Amendments to Certain Acts (the Juvenile Justice Act).

The literature indicates that the system of day fines was first introduced in the Nordic countries: Finland
in the 1920s, and Sweden and Denmark in the 1930s. See DOLCINI, E. — PALIERO, C. E. Alternativen
zur kurzen Freiheitsstrafen in Italien und im Ausland [Alternatives to Short-Term Imprisonment in Italy
and Abroad]. Zeitschrift fiir die gesamte Strafrechtswissenschaft [Journal of Criminal Law Studies]. 1990,
Jhrg. 102, Nr. 1, p. 223 et seq.

The long-term average exchange rate of the Czech crown against the euro is approximately CZK 25 to
EUR 1.
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This can be illustrated by reference to two misdemeanours: defamation under Sec-
tion 184(1) of the Czech CC and fraud under Section 209(2) of the Czech CC.3¢ In the
case of the offence of defamation, the statutory maximum term of imprisonment is one
year, while the maximum monetary penalty amounts to CZK 18,250,000 for natural
persons and CZK 730,000,000 for legal persons. In the case of the second offence
(fraud causing damage of at least CZK 100,000), the penalty of imprisonment ranges
from one year to five years (with an unconditional custodial sentence being, as a rule,
unlikely), while the range of the monetary penalty, if imposed as a standalone sanction,
extends from CZK 36,500 to CZK 91,250,000 in the case of natural persons, and from
CZK 365,000 to CZK 3.65 billion in the case of legal persons.

De lege ferenda, reform will be necessary. In particular, the reintroduction of a max-
imum limit for the monetary penalty is required. In general, I would be inclined to
strengthen the universal character of the monetary penalty, while at the same time fur-
ther refining the permissible ranges of its assessment. I would certainly not advocate
a return to the pre-2010 model without daily rates, as exists, for example, in Slovakia
(see Sections 56 and 57 of the Slovak CC), even though systems without daily rates
may nevertheless ensure a fully predictable range of monetary penalties (as is the case,
for instance, in Italy).37 Within the Germanic legal tradition, however, a system based
on day fines is characteristic (for example in Germany,?® Austria,’ and Switzerland*0).

There are numerous ways in which greater determinacy of legal norms in this area
could be achieved. The range of the monetary penalty could be differentiated according
to categories of criminal offences, such as misdemeanours, felonies, and particularly se-
rious felonies. A further, more nuanced option would be to link the number of daily rates
to the length of the custodial sentence, as is the case in Poland (cf. Article 44 of the Pol-
ish CC). A comparatively sophisticated system exists in Spain, where the General Part

36 Under Czech law, criminal offences are divided into misdemeanours and felonies [Section 14(1) of
the Czech CC]. Misdemeanours are either negligent criminal offences or intentional criminal offences
punishable by a term of imprisonment with an upper limit not exceeding five years [cf. Section 14(2) of the
Czech CC]. All other criminal offences are classified as felonies, with those punishable by a statutory maxi-
mum of at least ten years being designated as particularly serious felonies [Section 14(3) of the Czech CC].
The Italian Criminal Code distinguishes, in Articles 24 and 26, even the designation of the monetary sanc-
tion (pena pecuniaria) depending on whether it is imposed for a (more serious) offence (delitto) in the form
of a multa, ranging from EUR 50 to EUR 50,000, or for a (less serious) offence (contravvenzione) in the
form of an ammenda, ranging from EUR 20 to EUR 10,000. The Italian system is not based on day fines,
but rather on the determination, within the Special Part of the Criminal Code, of a statutory range for the
monetary sanction, within which the judge also takes into account the offender’s economic circumstances.

In Italy, however, a system of day fines has been partially introduced in relation to the criminal liability

of legal persons (entities). On this point, see PULITANO, D. Diritto penale [Criminal Law]. 4a ed. Turin:

Giappichelli, 2011, p. 541.

38 Cf. Articles 40 to 43 of the German CC.

39 Cf. the general provision of Section 19 of the Austrian CC, which lays down the minimum number of
daily rates, as well as provisions concerning certain specific criminal offences establishing the maximum
number of daily rates (for example Sections 115, 141, 146, and 149 of the Austrian CC). For a detailed
discussion of the Austrian legal framework in Czech language literature, see SCERBA, F. Alternativni
tresty a opatieni v nové pravni uprave [ Alternative Penalties and Measures in the New Legal Regulation].
2nd ed. Prague: Leges, 2014, pp. 287-294.

40 Cf. Article 34 et seq. of the Swiss CC.
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of the Criminal Code determines the amount of a single daily rate [cf. Article 50(3)] as
well as its maximum duration [Article 50(2)], while the Special Part lays down specific
ranges for the “duration” of the monetary penalty, that is, in effect, the number of daily
rates. Alongside this, Spanish law also provides for a “proportional fine”, reflecting
the value of the object, benefit, or damage involved (cf. Article 52 of the Spanish CC).

Personally, I would favour a model establishing a maximum range for the number of
daily rates (for example, from 20 to 360, and in exceptional cases up to 720), combined
with the determination, for selected offence definitions (including distinctions between
basic and qualified forms), of specific upper limits expressed as the maximum number
of daily rates.

3. PROTECTIVE MEASURES
3.1 SEIZURE OF THINGS

Seizure of things constitutes a traditional protective measure whose pur-
pose is to target scelere quaesita (proceeds of crime), producta sceleris (objects created
or produced by the commission of a criminal offence), and instrumenta sceleris (instru-
ments used to commit a criminal offence). It thus complements the penalty of forfeiture
of things in situations in which such a penalty cannot be imposed on the offender in
respect of a thing,*! constituting an instrument of crime or an object subject to interna-
tional sanctions [Section 101(1) of the Czech CC], or a thing representing proceeds of
crime [Section 101(2) of the Czech CC]. In relation to the penalty of forfeiture of things,
seizure constitutes a subsidiary institute (sanction) pursuing the same objective, namely,
to ensure that no one derives an unjustified economic benefit from criminal activity.

The Czech regulation of seizure of things is noteworthy in that it allows for a flex-
ible response to various situations that may arise in practice, as it also provides for
seizure of substitute value where the person from whom the thing was to be seized has,
prior to the decision, destroyed, damaged, or otherwise diminished its value, alienated
it, rendered it unusable, removed it, consumed it, or otherwise frustrated its seizure
(Section 102 of the Czech CC). In an effort to preserve the value of things (neminem
laedere), the legislature further allows seizure to be replaced by an obligation to modify
the object, remove its markings, or restrict or otherwise alter the manner in which it may
be disposed of [Section 101(4) and (5) of the Czech CC]. The Criminal Code of 2009
also introduced a specific form of the protective measure of seizure of things consisting
in the seizure of files and equipment (Section 103 of the Czech CC).

In comparison with certain foreign legal systems, Czech law does not place sufficient
emphasis on the protection of third parties who, for example, acquired proceeds of crime
in good faith. De lege ferenda, such an approach should be expressly prohibited, or it
should be specified that seizure applies only to property transferred to another person free

41 This may occur, for example, where the offender cannot be prosecuted or convicted, where the court
waives punishment, where guilt is not pronounced due to the offender’s insanity, or where the offender
has transferred the object to another person or into a trust or investment fund.
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of charge, under manifestly disadvantageous conditions, or where the transferee knew
that the property was transferred to them in order to avert the risk of forfeiture or seizure.

Where seizure is ordered in respect of a person other than the accused, such a person
has the status of an interested party and is therefore a party to the criminal proceedings
with full procedural rights. An interested party is a person whose thing or part of whose
assets has been seized or is proposed to be seized (Section 42 of the Czech Code of
Criminal Procedure). From a de lege ferenda perspective, the definition of an interested
party ought to be amended so as to include any person whose property is subject to
securing measures, in order to prevent situations in which law enforcement authorities
do not allow such persons to effectively contest seizure.

3.2 SEIZURE OF PART OF THE ASSETS

The most recent criminal-law sanction serving (directly) to deprive of-
fenders of the proceeds of crime is the seizure of part of the assets under Section 102a
of the Czech CC. This institute has been in force since 18 March 2017 and implements
the earlier confiscation directive of 2014.42 It constitutes an instrument referred to as
extended confiscation, which may also be applied in relation to assets in respect of
which it has not been proven that they constitute instruments or proceeds of a specific
criminal offence.

Although the seizure of part of the assets might evoke an association with the penalty
of forfeiture of assets, it is in fact a protective measure conceptually closer to the pen-
alty of forfeiture of things, since the court must, when imposing it, determine specific
items that are to be confiscated. Seizure of part of the assets may be imposed either on
the convicted offender or on a person who must have the status of an interested party,
which may be either a natural or a legal person (but not a trust fund, which lacks legal
personality under Czech law), namely a person to whom the assets were transferred
[Section 102a(2) of the Czech CC].

This is a discretionary measure which the court may impose where the offender has
been found guilty of an intentional criminal offence punishable by a statutory maximum
term of imprisonment of at least four years or of one of the expressly listed offences,
and where the court is at the same time of the view that a certain part of the assets
originates from criminal activity, given that the value of assets acquired by the offender
or transferred to another person within the five years preceding the commission of the
offence is in gross disproportion to the offender’s lawful income [Section 102a(1) of
the Czech CC]. Unlike the seizure of things, the regulation of the seizure of part of the
assets provides partial protection for assets acquired in good faith.43

This institute entails a de facto shift in the burden of proof and a certain interference
with the principle of the presumption of innocence, as the interested person may be

42 Directive 2014/42/EU of the European Parliament and of the Council of 3 April 2014 on the freezing and
confiscation of instrumentalities and proceeds of crime in the European Union.

43 In the case of an interested party, the statute specifies, for example, that this concerns a thing transferred
to that person free of charge or under manifestly disadvantageous conditions [Section 102a(2)(a) and (c)
of the Czech CC].
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required to demonstrate that no significant disproportion exists between lawful income
and the value of their assets.

Some authors take the view that the institute of seizure of part of the assets allows
for the confiscation of assets in respect of which it has not been proven that they orig-
inate from criminal activity. This interpretation is reflected in a substantial part of the
commentary literature.** While such an approach is permitted under the earlier con-
fiscation directive, it does not apply under Czech law. The statute requires the court to
be satisfied that a certain part of the assets originates from criminal activity [Section
102a(1) of the Czech CC]. Such (necessarily subjective) conviction, however, can only
be formed on the basis of certain objective circumstances. One such circumstance ex-
pressly prescribed by the law is the demonstration of a gross disproportion between
the value of the offender’s assets and their lawful income. Another circumstance con-
stituting a prerequisite for the imposition of this protective measure, and at the same
time increasing the likelihood that the assets originate from criminal activity, is the
fact that the person has been convicted of one of the criminal offences enumerated in
Section 102a(1) of the Czech CC. It may therefore be concluded that, with respect to
the seizure of part of the assets, the standard of proof falls below that of “beyond any
reasonable doubt”,*s yet the measure may be imposed only in respect of assets that,
with a higher degree of probability, originate from criminal activity.

4. CONCLUSION

Against that background, several conclusions may be drawn. With regard
to the questions identified in the introduction, the article demonstrates that the current
Czech legal framework provides a relatively broad range of instruments capable of
depriving offenders of criminal proceeds and may be regarded as an effective system in
principle. The individual sanctions designed to target unlawful assets are interlinked —
most notably the penalty of forfeiture of things and the related protective measures of
seizure of things and seizure of part of the assets — and are constructed in a manner that
enables law-enforcement authorities to combat the presence of criminal proceeds in
society with a considerable degree of effectiveness, although certain aspects of their
mutual relationship and practical application remain problematic.

While most of the mechanisms examined are capable of operating in conformity with
constitutional requirements and the principle of proportionality, this conclusion cannot
be extended to all elements of the existing framework.

44 See JELINEK, J. et al. Trestni zdkonik a trestni Fad s pozndmkami a judikaturou [The Criminal Code and
the Code of Criminal Procedure with Notes and Case Law]. 9th ed. Prague: Leges, 2022, p. 175; or KAL-
VODOVA, V. § 102a. In: SCERBA, F. et al. Trestni zdkonik: komentdi [Criminal Code: Commentary].
Ist ed. (3rd updated ed.). Prague: C. H. Beck, 2024.

45 Such position is also adopted by the Constitutional Court, which holds that criminal proceedings in which
seizure of part of the assets may be ordered presuppose a proper evidentiary process. Cf. the judgment of
28 January 2022, File No. II. US 1026/21, published under No. 11/2022 Collections of Decisions of the
Constitutional Court.
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In the application of protective measures, greater attention must in practice be paid
not only to the rights of accused persons (offenders), but also to those of interested
parties, who are often entirely unconnected with the underlying criminal activity. Such
persons must be afforded the opportunity to challenge interferences with their rights
through fully adversarial proceedings. Both protective measures — including the rela-
tively recent institute of seizure of part of the assets, which constitutes an instrument
referred to as extended confiscation — are capable of being interpreted in a constitu-
tionally compliant manner. In particular, strict adherence must be maintained to the
fundamental principles of evidence-taking and to a standard of proof which, although
lower than that required for a finding of guilt, nevertheless permits seizure of part of
the assets only where the property in question originates from criminal activity with
a higher degree of probability.

By contrast, little can be said in praise of the penalty of forfeiture of assets, which
constitutes a significant interference with constitutional rights and has no close parallel
in other European legal systems. This penalty is moreover incompatible with a funda-
mental principle of substantive criminal law — the principle of humanism — and should
therefore be abolished without replacement.

From the perspective of effectiveness and proportionality, the revised concept of the
monetary penalty likewise warrants significant criticism. The current regulation fails to
provide courts with sufficient guidance to ensure its fair and consistent imposition. The
upper limits of the monetary penalty are unclear and, similarly to the penalty of for-
feiture of property, are incompatible with the constitutional order, both in terms of the
principle of humanism and the right to property, and with regard to the requirement of
determinacy of criminal-law norms (nullum crimen sine lege certa). A reintroduction
of an upper limit on the number of daily rates is therefore necessary, with the preferable
solution being the specification of concrete ranges or maximum amounts for individual
offence definitions. Such an approach would, on the one hand, strengthen legal certain-
ty — long a persistent weakness of the Czech regulation of monetary penalties — and, on
the other hand, reinforce the monetary penalty in its role as a universal sanction.
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BALANCE BETWEEN COMPETING INTERESTS*
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Abstract: The article examines the institute of securing the injured party’s claim for damages in criminal
proceedings and its relationship to the protection of the accused’s fundamental rights. Its
aim is to highlight the need to strike a balance between the effective protection of the
injured party’s rights and interference with the property sphere of the accused. The author
analyses the legal framework and practice, focusing on the principle of proportionality as
a key tool for assessing the legitimacy of such interference. The core of the article lies in
the application of the proportionality test (suitability, necessity, and proportionality in the
strict sense) when deciding on the securing of property. The article points out shortcomings
in practice, particularly formalism, insufficient reasoning of decisions, and the weakening
of the requirement to demonstrate the necessity of securing measures. It emphasizes that
any interference with property rights must be individually assessed and proportionate to the
pursued objective.
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1. INTRODUCTION

Securing the injured party’s claim for damages [Sections 50 to 52 of the
Slovak Code of Criminal Procedure (hereinafter also “Code of Criminal Procedure”)]
constitutes a protective, provisional, and pecuniary measure. Its purpose is to ensure
the satisfaction of a claim for compensation for damage caused by a criminal offence,
which the injured party has duly asserted in criminal proceedings in the prescribed man-
ner. It therefore represents a mechanism by which the accused’s rights are temporarily
restricted, primarily in relation to their own property, as well as to other property rights
connected to the accused in a specific, albeit in a direct or indirect manner, as specified
in detail, in particular, in Section 50(1) of the Code of Criminal Procedure. Accordingly,
the seizure of property under Section 50(1) of the Code of Criminal Procedure does
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not constitute a deprivation of property, but rather a regulation of the use of property.!
Through this measure, an effective property reserve is created to secure the possible
future satisfaction of the injured party’s claim for damages lawfully awarded at the con-
clusion of the criminal proceedings. The institution under analysis thus serves to protect
the injured party’s property rights already during the course of criminal proceedings
and, in its broader normative rationale, contributes to the currently much-discussed
strengthening of victims’ rights within criminal justice systems.2

On the other hand, this instrument may also operate as a means of confiscating
proceeds, particularly those derived from economically motivated criminal activity. It
should not be overlooked that the satisfaction of the victim’s claim likewise serves to
deprive the offender of gains obtained to the detriment of another’s property and takes
precedence over the imposition of a penalty of forfeiture or a protective measure in-
volving the confiscation of property.’ This mechanism is therefore frequently employed
in connection with various forms of criminal activity associated with economic gain.
Based on practical experience, these include, for example, various types of fraud offenc-
es (often credit fraud), breaches of duty in the management of another person’s property,
money laundering, offences affecting the financial interests of the European Union, tax
offences, which are regulated as several formally distinct offences under the Criminal
Code, and others.

The primary aim of this article is to outline some of the contentious aspects of se-
curing the injured party’s claim. Emphasis is placed primarily on experiences with the
disproportionate securing of the injured party’s claim (from the perspective of dispro-
portionate interference with the accused’s property rights), which recurs with a certain
regularity; from this perspective, a call is made for the rigorous application of the
proportionality test. From a methodological perspective, the method of abstraction is
primarily used, as individual findings regarding the securing of the injured party’s claim,
obtained through an analysis of the literature and practical knowledge, are generalised

I See the judgment of the European Court of Human Rights in the case of Forminster Enterprises Limited

v. the Czech Republic, no. 38238/04, judgment of 9 October 2008, § 63.

Slovak criminal law devotes due attention to the issue of victims’ rights in criminal proceedings, parti-
cularly under the influence of European legislation. This has manifested itself in a number of legislative
initiatives, notably the enshrinement of the fundamental principle of the protection and support of victims
of crime, which must be taken into account and applied when interpreting the individual provisions of the
Code of Criminal Procedure. See SIMOVCEK, I. Procesné postupy ochrany vlastnickych prav pogkodené-
ho v trestnom konani [Procedural Measures for the Protection of the Victim’s Property Rights in Criminal
Proceedings]. In: ROMZA, S. — STRKOLEC, M. — VINEROVA, B. (eds.). KOSICKE DNI TRESTNE-
HO PRAVA 2023, VIL. rocnik. Ochrana viastnickeho prava normami trestného prava: zbornik vedeckych
prispevkov z celostatnej interdisciplinarnej vedeckej konferencie s medzindrodnou uicastou konajiicej sa

2

dna 21.-22. 6. 2023 organizovanej Katedrou trestného prava Pravnickej fakulty Univerzity Pavla Jozefa
Safirika v Kosiciach [KOSICE CRIMINAL LAW DAY'S 2023, 7th edition. Protection of Property Rights
Through Criminal Law Norms: Proceedings of Scientific Papers from the National Interdisciplinary Scien-
tific Conference with International Participation Held on 21-22 June 2023, Organised by the Department
of Criminal Law of the Faculty of Law, Pavol Jozef Safarik University in Kogice]. Kosice: Pavol Jozef
Safarik University in Kogice, SafarikPress Publishing House, 2023, p. 79.

3 KURILOVSKA, L. — KORDIK, M. Zaistenie veci a majetku [Seizure of Items and Property]. Prdvny
obzor [Legal Horizon]. 2020, Vol. 103, No. 1, p. 30.
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for the purpose of drawing broader conclusions. The aforementioned analytical method
is used to analyse the subject matter (the proportionality test in the context of securing
the injured party’s claim), both in part and in its entirety. In terms of the fundamental
characteristics of the institution of securing the injured party’s claim and identifying
the most significant and fundamental connections in its development, the descriptive
method is also applied. Its use, however, is determined by the objective of establishing
a conceptual foundation serving as an appropriate starting point for further analysis.
In addition, particularly in relation to monitoring legislative developments, both the
historical-legal method and the comparative method are employed.

2. GENERAL CHARACTERISTICS OF SECURING
THE INJURED PARTY’S CLAIM

The securing of the injured party’s claim has traditionally been a stan-
dard feature of earlier criminal procedural frameworks? in force since the end of the
legal dualism of the First Republic following the adoption of the Code of Criminal
Procedure No. 87/1950 Sb.5 It has consistently been associated with interference in
the accused’s property rights, which remains acceptable even in a democratic society,
albeit in varying forms, scopes, and across different branches of law.¢ Under current
legislation, this typically concerns the fundamental right to own property under Arti-
cle 20(1) of the Constitution of the Slovak Republic and Article 11(1) of the Charter
of Fundamental Rights and Freedoms, as well as the right to the peaceful enjoyment of
possessions within the meaning of Article 1 of the Additional Protocol to the Con-
vention for the Protection of Human Rights and Fundamental Freedoms.” At the same

4 See, for example, FICO, M. Zdklady trestnej zodpovednosti v procese unifikdcie trestného prava medzi-
vojnovej Ceskoslovenskej republiky [The Foundations of Criminal Liability in the Process of Unifying the
Criminal Law of the Interwar Czechoslovak Republic]. Kosice: Pavol Jozef Safarik University in Kogice,
SafarikPress Publishing House, 2020, p. 5 et seq.

5 See in more detail JELINEK, E. — KEMLINK, V. - KUNC, J. - PRENOSIL, G. — PRICHYSTAL, V. - TO-
LAR, J. Trestny poriadok a predpisy s nim suvisiace [The Code of Criminal Procedure and Related Regula-
tions]. Bratislava: Slovak Publishing House of Political Literature, 1958, pp. 76—78; and ROLENC, O. in:
RUZEK, A. et al. Trestny poriadok: komentdr [The Code of Criminal Procedure: Commentary]. Bratislava:
Obzor, 1977, pp. 149-153.

6 In general, it may be stated that the fundamental right to own property is a right that may be restricted
(subject to conditions) within the limits of proportionality. The case law of supranational human rights bo-
dies, typically the European Court of Human Rights, is also based on these concepts. However, the forms
of interference with the right to property vary, which in turn determines the rules for their assessment. See
further TRELLOVA, L. in: CALIK, T. et al. Ochrana zdkladnych prav [Protection of Fundamental Rights].
Bratislava: Wolters Kluwer, 2026, pp. 256 and 259.

7 The subject matter of property rights, as guaranteed by Article 20 of the Constitution of the Slovak Repub-
lic, is not limited to movable and immovable property; indeed, other rights of a proprietary nature may also
be classified under this concept. See DROBNA, K. Pravo vlastnit’ a pokojne uzivat majetok aj v kontexte
jedenastroéného sporu zalobcov [The Right to Own and Peacefully Enjoy Property, Also in the Context
of the Plaintiffs’ Eleven-Year Dispute]. Acta Universitatis Carolinae luridica. 2024, Vol. LXX, No. 3,
p- 159. The Slovak legal system lacks a generally applicable legal definition of the term “property”, which
is thus subject to legal interpretation by law enforcement authorities and legal theory. For example, the
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time, however, this measure does not constitute an irreversible interference with rights.
The injured party’s claim itself is determined only at a later stage of the proceedings,
typically within civil proceedings attached to criminal proceedings, in separate civil
proceedings, or, where appropriate, before another competent authority.® However, the
financial securing of the claim, at the level of prevention, ensures that the decision on
the obligation to compensate for the damage will not ultimately be merely an “unen-
forceable wish” with no beneficial effect on the injured party, but that it will also have
a real, damage-reducing significance. This undoubtedly emphasises the compensatory
role of criminal liability in its reparative aspect. As T. Balogh notes, although it is not
a tool used very frequently in practice,’ the securing of the injured party’s claim is an
effective mechanism aiding in the compensation of damage arising in causal connection
with a criminal offence, and thereby also in the mitigation of the harmful consequences
of the criminal offence.!?

The jurisdiction to secure the injured party’s claim is set out in Section 50(4) of the
Code of Criminal Procedure and varies depending on the stage of the criminal pro-
ceedings. Such securing is legally permissible at both the earlier and later stages of the
proceedings. In court proceedings, the decision to secure the claim rests exclusively with
the court and is exercised on the basis of judicial discretion. The exercise of this power
is therefore conditional upon a motion, which may be submitted by the prosecutor or the
injured party’s (victim). In pre-trial proceedings, the decision-making power is vested
in the prosecutor, who may proceed in a similar manner upon a motion by the injured
party. Where the seizure is initiated by the injured party, it is primarily their responsibil-
ity to present arguments justifying the interference with the accused’s property rights.
In practice, motions submitted by the injured party may be rejected where the com-
petent authority finds them insufficiently substantiated. However, in accordance with
the concept of preliminary proceedings and the supervisory role of the public prosecu-
tor’s office over the legality of the entire preliminary proceedings, the public prosecutor
may also act ex officio in the preliminary proceedings, i.e. without a motion. In Slovak
preparatory proceedings, the prosecutor is the entity that plays a decisive role during
criminal proceedings (“master of the proceedings” — dominus litis). Therefore, if the
prosecutor, in the preliminary proceedings, has concerns that securing the injured par-
ty’s claim is necessary to protect the injured party’s interests even without a motion
(particularly where there is a risk of delay), they may proceed to secure the claim even
without a motion. The injured party must be notified of the securing of their claim, with

Constitutional Court of the Slovak Republic, in its resolution in the case No. II. US 31/04 of 17 December
2004, ruled that the concept of property encompasses things, rights and claims.
See, for example, PURY, F. — RICHTER, M. Problematické aspekty rozhodovani o nahradé $kody
v tzv. adheznim fizeni [Problematic Aspects of Deciding on Compensation for Damage in So-Called
Adhesion Proceedings]. Acta Universitatis Carolinae Iuridica. 2023, Vol. LXIX, No. 3, p. 62 et seq.
Similarly, SANTA, J. Zaistenie naroku poskodeného v pripravnom konani podla § 50 Trestného poriadku
[Securing the Victim’s Claim in Pre-Trial Proceedings Under Section 50 of the Code of Criminal Proce-
dure]. In: ZAHORA, 1. (ed.). Pripravné konanie — moznosti a perspektivy [Pre-Trial Proceedings — Possi-
bilities and Prospects]. Prague: Leges, 2016, p. 207.
10 BALOGH, T. in: STREMY, T. — SAMKO, P. - KURILOVSKA, L. et al. Tresty poriadok: prakticky ko-
mentdr [Code of Criminal Procedure: Practical Commentary]. Prague: Wolters Kluwer CR, 2024, p. 146.
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an indication of the reasons for which the securing may be revoked [Section 50(6) of
the Code of Criminal Procedure].

The assets subject to securing are defined in Section 50(1) of the Code of Crimi-
nal Procedure. A claim may be secured up to the probable amount of damage against
the accused’s property, including their property rights in legal entities in which they
have a financial interest, property rights of related legal entities where the offence was
committed on their behalf or for their benefit, and other property rights of the accused.
Despite this relatively broad scope, only claims capable of being asserted within crimi-
nal proceedings may be secured, as the purpose of the measure is to ensure their future
satisfaction. Accordingly, property exempt from enforcement under civil law, as well as
protected claims such as wages, maintenance, and social security benefits, are excluded
from securing. Further details are governed by the Enforcement Code.

In addition, the Code of Criminal Procedure regulates the procedural aspects of the
revocation or restriction of the securing of the injured party’s claim. During the proceed-
ings, the accused may, at regular intervals, seek revocation or restriction of the securing
pursuant to Section 95(8) of the Code of Criminal Procedure. Furthermore, the com-
petent authorities are under an ex officio obligation to review whether the grounds
for securing the claim have ceased to exist [Section 51(1)(a) of the Code of Criminal
Procedure] or whether the scope of the securing requires restriction.!! The grounds
for revoking the securing of a claim are set out in Section 51 of the Code of Criminal
Procedure. The securing shall be revoked if: (i) the grounds for it have ceased to exist;
(i1) the criminal proceedings have been lawfully discontinued or have resulted in a final
acquittal; or (iii) two months have elapsed from the date on which the judgment of
conviction became final, or from the date on which the decision referring the case to
another authority became final. With regard to the restriction of the securing of assets, it
cannot be excluded that, as the proceedings progress and evidence is taken, the scope of
the securing as originally determined may prove excessive. At the same time, however,
the grounds for securing the claim may continue to exist in a more limited, factually
substantiated form. In such circumstances, the securing must be appropriately restrict-
ed. Finally, where it is established that the securing has affected property belonging to
a person other than the accused, or to a legal entity connected to the accused within the
meaning of Section 50(1) of the Code of Criminal Procedure, such property must be
released from securing to the relevant extent.

3. LEGAL COMPARATION WITH CHOSEN COUNTRIES

The institution of securing the injured party’s claim for compensation for
damage constitutes a relatively widespread procedural mechanism not only within the
Central European legal space. Notwithstanding the conceptual framework of crimi-
nal proceedings, in which the injured party does not occupy a particularly prominent

11 See the decision of the Constitutional Court of the Slovak Republic in the case No. III. US 662/2023 of
21 December 2023.
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position with regard to questions of guilt, the injured party is nevertheless vested with
an effective legal instrument ensuring that their claim for damages will ultimately be
satisfied, as such claim may already be secured during the pre-trial phase of criminal
proceedings. Such a legal framework is undoubtedly to be welcomed, as it contributes
to achieving the purpose of criminal proceedings, within which the injured party also
participates as a procedural subject.

For the purposes of this contribution, it is essential to compare the Slovak legal
framework with selected legal systems of neighbouring states.

The Czech legal regulation, contained in Act No. 141/1961 Sb., the Code of Criminal
Procedure!? (hereinafter also referred to as the “Czech Code of Criminal Procedure”),
likewise provides for the securing of the injured party’s claim for damages in Sec-
tions 47 et seq.

The Czech legislation adopts a broader approach to the securing of the injured
party’s claim, extending not only to compensation for damage but expressly also to
non-pecuniary harm and unjust enrichment. Moreover, the Czech procedural code ex-
plicitly addresses the principle of proportionality by providing that a claim may be
secured only up to the probable amount of the damage, non-pecuniary harm, or unjust
enrichment. In comparison with the Slovak legal framework, this approach may be
assessed in a distinctly positive manner.

A further difference lies in the scope of assets that may be subject to securing. While
Slovak law allows for securing not only of the accused’s property but also of the prop-
erty of third parties, the Czech legal framework permits securing only with respect to
the property of the accused.

Similarly to Slovak law, the decision to secure a claim may be taken by a court or, in
pre-trial proceedings, by a public prosecutor, including ex officio where the protection
of the injured party so requires and there is a risk of delay.

It may be positively assessed that Czech criminal procedural law provides the ac-
cused with the possibility to seek the revocation of the securing measure if the accused,
or a third party acting with their consent, deposits with the court a sum corresponding
to the probable amount of the damage, non-pecuniary harm, or unjust enrichment. It
should be noted that Slovak law does not explicitly provide for such a mechanism,
which may be regarded as a shortcoming. Nevertheless, it cannot be excluded in prac-
tice that, upon a motion by the accused, the prosecutor may revoke the securing in
relation to a certain part of the property while simultaneously securing other assets so
as to ensure that the injured party’s claim remains adequately protected.

The Czech legal framework, similarly, to the Slovak one, also regulates the possi-
bilities for seeking revocation of the securing measure and provides for a system of
remedies in this area, albeit with certain differences. Overall, the Czech regulation ap-
pears more elaborate, detailed, and precise.

The possibility of securing the injured party’s claim for damages is also provided
for under the Polish Code of Criminal Procedure (Kodeks postepowania karnego),!3

12 Act No. 141/1961 Sb., Code of Criminal Procedure, as amended.
13- Act of 6 June 1997, Code of Criminal Procedure, as amended.
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specifically in Articles 291 et seq. within the chapter “Property Security Measures”
(hereinafter also referred to as the “Polish Code of Criminal Procedure”). However,
Polish law does not contain a specific provision exclusively dedicated to securing the
injured party’s claim for damages. Instead, the regulation of securing measures ap-
plies more broadly, not only to compensation for damage but also to other pecuniary
sanctions, such as fines or forfeiture of property, where there is a justified concern
that, without such securing, the enforcement of the decision would be impossible or
significantly impeded. A decision on securing may be taken by a court or, in pre-trial
proceedings, by a prosecutor, including ex officio and without a motion by the injured
party.

In terms of the scope of assets subject to securing, the Polish regulation is closer to
the Slovak model than to the Czech one, as it allows for the securing not only of the
accused’s property but also of property belonging to third parties. Polish law, similar
to Slovak and Czech law, also regulates the possibilities for seeking revocation of se-
curing measures and provides for a system of remedies, albeit with certain differences.
A notable feature is the possibility of imposing compulsory administration over an un-
dertaking forming part of the secured property, such administration being carried out by
an administrator authorised to conduct restructuring proceedings.

A comparison of Slovak and Polish law suggests that, although Slovak legislation
contains specific provisions on securing the injured party’s claim for damages, it does
not appear to be more sophisticated or effective.

The Hungarian Code of Criminal Procedure! (Act XC of 2017) also provides for
mechanisms aimed at securing the injured party’s claim; however, these are not con-
ceived as a distinct and explicit institution, as is the case in Slovak and Czech law.
Rather, similar to the Polish approach, they are subsumed under general security mea-
sures, pursuant to which the property of the accused may be secured for the purposes
of the future enforcement of a decision on damages.!> A decision on securing may be
taken by a court or, in pre-trial proceedings, by a public prosecutor, including ex officio
and without a motion by the injured party.

A comparative analysis of the selected legal frameworks of four Central European
states leads to the conclusion that not all legal systems recognise the securing of the
injured party’s claim as a distinct procedural institution. Slovak and Czech law, through
their specific systematic structuring, emphasise the importance of this mechanism. By
contrast, Polish and Hungarian criminal procedural law incorporate the securing of
the injured party’s claim within broader categories of security measures, such as those
aimed at enforcing pecuniary penalties or protective measures, without the need for
a separate legal framework.

Not all legal systems permit the securing of property belonging not only to the ac-
cused but also to third parties.

A distinctive feature of Czech law is the possibility of seeking the revocation
of securing in relation to specific property by depositing with the court a sum

14 Act XC 0of 2017, Code of Criminal Procedure, as amended.
15 NAGY, A. Civil Claim in Hungary. In: ROMZA — STRKOLEC — VINEROVA (eds.), c. d., pp. 594-602.
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corresponding to the anticipated amount of the claim for damages. Czech law also
provides for a broader scope of securing, explicitly encompassing not only compen-
sation for damage and non-pecuniary harm but also unjust enrichment. Particular
appreciation should be given to the explicit incorporation of the principle of propor-
tionality into the statutory text, which is absent from Slovak legislation and will be
addressed in subsequent parts of this article. By applying the comparative method, it
may be concluded that, among the legal frameworks examined, the Czech regulation
appears to be the most effective.

4. GENERAL ISSUES REGARDING THE CONCEPT
OF PROPORTIONALITY

The proportionality test is now routinely applied to ensure a fair balance
between competing interests in cases involving interference with fundamental rights
and freedoms. In general, the requirement of proportionality functions as a safeguard
ensuring that public authorities protect fundamental rights to the greatest extent pos-
sible, even where their restriction is necessary in the public interest or arises from
a conflict with another fundamental right.1® In the post-November period of legal
development, the aforementioned principle began to be gradually applied in the case
law of constitutional courts in the states of Central and Eastern Europe, including the
Slovak Republic. This development forms part of the broader requirement of consti-
tutionality, the safeguarding of which, consistent with the principle of subsidiarity
in constitutional adjudication cannot rest solely with the Constitutional Court of the
Slovak Republic. As the Constitutional Court of the Slovak Republic has repeated-
ly emphasised, it is the ordinary courts and other public authorities that, within the
scope of their respective competences, fulfil the role not only of guardians of legality
but also of primary guardians of constitutionality.!” For the foregoing reasons, it is
imperative that the requirement of proportionality in the context of interferences with
fundamental rights be correctly and, indeed, primarily applied by law enforcement

16. ONDREIJEK, P. Proporcionalita v ustavnim pravu Ceské republiky — doktrinarni zkoumani a judikatorni
vyvoj [Proportionality in the Constitutional Law of the Czech Republic — A Doctrinal Examination and De-
velopment of Case Law]. In: TOTHOVA, M. — SOLTYS, D. (eds.). Prdvo a idedl dobra a spravodlivosti:
pocta Pavlovi Holldnderovi k 70. narodeninam: zbornik vedeckych prac [Law and the Ideal of Goodness
and Justice: A Tribute to Pavel Holldnder on His 70th Birthday: Collection of Academic Papers]. KoSice:
Pavol Jozef Safarik University in Kogice, SafarikPress Publishing House, 2023, pp. 151-152.

17 For example, the decisions of the Constitutional Court of the Slovak Republic in the case No. IV.
US 40/2020 of 4 February 2020; case No. IV. US 489/2020 of 13 October 2020; and case No. IL.
US 391/2024 of 3 September 2024. The Constitutional Court of the Slovak Republic noted, even at an early
stage of its activity, that the relationship between constitutionality and legality is hierarchical. Legality is
derived from the principles of constitutionality and must be in accordance with them. Constitutionality thus
forms the core of legality (for example, the decision of the Constitutional Court of the Slovak Republic in
the case No. II. US 13/01 of 14 February 2001). This legal opinion has since become generally accepted
in the case law of the Constitutional Court of the Slovak Republic, and the Constitutional Court of the
Slovak Republic consistently adheres to it in its current decision-making (for example, the decision of
the Constitutional Court of the Slovak Republic in the case No. IV. US 311/2025 of 23 June 2025).
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authorities and the ordinary courts. In a system founded upon the subsidiarity of con-
stitutional adjudication, these bodies bear the primary responsibility for ensuring that
any restriction of fundamental rights complies with the criteria of legality, legitimacy,
and proportionality, thereby preventing the need for subsequent corrective interven-
tion by constitutional courts.

While the doctrinal discourse on the forms, manifestations, transformations, and
modalities of applying the proportionality test has developed extensively over time,
a comprehensive engagement with these issues falls beyond the scope of the present
article. For the purposes of this analysis, it is therefore sufficient to proceed from the
established understanding of the proportionality test as a structured methodological
tool for assessing the permissibility of interferences with fundamental rights.!® The
Constitutional Court of the Slovak Republic proceeds, in principle, from the assump-
tion that an interference with constitutional rights and freedoms is permissible if the
restriction has been established in accordance with the Constitution of the Slovak
Republic by law, or on the basis of a law.!® This concerns the requirement of a con-
stitutional or statutory basis for an interference measure, which methodologically
precedes the proportionality test and whose fulfilment does not, as a rule, give rise
to significant difficulties in practice. However, beyond the requirement of legality, it
is also necessary to assess whether the restriction of fundamental rights satisfies the
requirement of proportionality. For this purpose, the proportionality test in the broader
sense is applied, comprising several sequential steps. According to the case law of the
Supreme Court of the Slovak Republic, this assessment requires an examination of
the relationships between various elements associated with rationality and justice. As
a legal principle, proportionality thus constitutes a structured analytical framework
composed of a series of sequentially posed questions, designed to determine whether
a legal measure interferes with fundamental rights and freedoms to an extent exceed-
ing what is necessary.20

The proportionality test operates as a structured three-step analysis comprising suit-
ability, necessity, and proportionality in the strict sense, as developed in constitutional
doctrine and case law. Suitability (Geeignetheif) requires a rational connection between
the measure and the objective pursued. Necessity (Erforderlichkeit) examines whether
the objective can be achieved by less intrusive means. Proportionality in the strict sense
(Angemessenheit) finally assesses whether the interference imposes a disproportionate
burden on the affected individual. Proper application of all three steps is indispensable,
as any deficiency at a single stage renders the interference constitutionally unjustifi-
able.2!

18 These issues have been addressed in a relatively recent and very detailed manner by T. LCalik in CALIK, T.
Obmedzovanie ludskych prav a test proporcionality: tedria a prax [Restrictions on Human Rights and the
Proportionality Test: Theory and Practice]. Bratislava: Wolters Kluwer, 2023.

19" See Article 13(1) and (2) of the Constitution of the Slovak Republic and the decision of the Constitutional
Court of the Slovak Republic in the case No. IV. US 221/2023 of 15 May 2024.

20 Decision of the Supreme Court of the Slovak Republic in the case No. 5Cd0/92/2024 of 25 June 2025.

21 See the decision of the Constitutional Court of the Slovak Republic in the case No. P1. US 3/09 of 26 January
2011.
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5. SECURING THE INJURED PARTY’S CLAIM IN LIGHT
OF THE APPLICATION OF THE PROPORTIONALITY TEST

Having established the relevance of the proportionality test, the first re-
quirement is the existence of a proper legal basis. Under Section 50(2) of the Code
of Criminal Procedure, the securing of the injured party’s claim must be effected by
a decision subject to complaint.

In practice, however, securing has at times been carried out by order, based on the
analogous application of provisions governing the seizure of funds under Section 95.
This approach is problematic, as Section 95 explicitly provides for securing by or-
der, which is not subject to the same procedural safeguards. Such inconsistency has
significant constitutional implications, particularly due to the absence of an effective
remedy against an order. Accordingly, any securing carried out by order must be
remedied by issuing a proper decision, while the original order must be revoked in
order to preserve legal certainty. The decision securing the injured party’s claim must
explicitly refer to Section 50(1) of the Code of Criminal Procedure, including the
relevant subparagraph.

Its issuance is conditional upon several prerequisites: charges must have been
brought under Section 206, as securing is not permissible at the stage of proceedings
conducted merely “in the matter” under Section 199; the injured party must have duly
asserted a claim for damages within the statutory time limit; and the accused must
possess assets falling within the legally defined scope of property subject to securing.
Furthermore, the decision must comply with Section 50(2) of the Code of Criminal
Procedure and precisely identify the secured property; a generic reference to “all prop-
erty” is insufficient. The description must be clear, specific, and tailored to the nature
of the asset (e.g., bank accounts or immovable property). The measure may extend to
subsequently acquired assets where justified. The accused must also be instructed on the
prohibition of disposal and on their obligations concerning third-party rights. A separate
decision imposing a prohibition on disposal is required, particularly in cases of ex officio
securing under Section 50(4). Such requirements are essential to ensure legal certain-
ty and foreseeability of the interference, without which the measure cannot withstand
constitutional scrutiny.

The requirement of proportionality between securing the injured party’s claim and
protecting the accused’s property rights is not explicitly codified in Sections 50-52
of the Code of Criminal Procedure. It is, however, implicitly reflected in several
provisions, particularly the limitation to the probable amount of damage, the condi-
tion that the nature of the offence justifies the measure, the possibility of ex officio
securing in cases of urgency, and the obligation to restrict the measure where it
proves excessive.

Despite this fragmentary regulation, proportionality must be regarded as an inherent
constitutional requirement stemming from the concept of the substantive rule of law. Its
absence at the statutory level cannot justify its omission in application. As J. Rangl aptly
observes, without balancing or at least taking due account of competing values, the rule
of law in its substantive sense cannot be meaningfully realised. It is precisely within
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a substantive conception of the rule of law that such values must be balanced, not only
in the sphere of law-making but also in the application of the law.2

In sum, the proportionality test must be applied in the context of securing the injured
party’s claim. While this measure serves as an effective instrument for the protection
of the injured party’s rights, it simultaneously constitutes a significant interference with
the accused’s proprietary sphere. Its application therefore requires a careful balancing
of two competing interests: the effective protection of the injured party’s claim and the
safeguarding of the accused’s fundamental rights, in particular the right to property.
Failure to strike this balance may result either in insufficient protection of the injured
party or in a disproportionate interference with the accused’s rights. In both cases, the
underlying deficiency lies in the improper application of the principle of proportionality,
which may ultimately attain a constitutional dimension, as reflected in the case law of
the Constitutional Court of the Slovak Republic. In the practical application of the pro-
portionality test, the first step is the suitability test, which requires assessing whether the
interference with the accused’s property is capable of securing the injured party’s claim.
This presupposes at least a preliminary demonstration of damage, supported by factual
findings, its provisional quantification, and a causal link to the alleged conduct.

A mere formal assertion of a claim is insufficient; it must be substantiated by relevant
evidence (e.g., expert opinions or financial documentation). Otherwise, the measure
fails to meet the constitutional requirement of proper reasoning inherent in the suitabil-
ity test. At the same time, the burden of substantiating the existence and scope of the
claim cannot be replaced by presumptions favouring interference with property rights,
as this would invert the logic of the proportionality test and undermine its protective
function. Where the extent of damage is subsequently revised, the scope of the securing
must be limited accordingly in the interest of proportionality.23

The second step in the proportionality test is to determine the necessity of issuing
the seizure order. Constitutional guarantees of the right to own property require that
any interference with it be not only lawful and appropriate, but also necessary. This
requirement is arguably the least clear in the Code of Criminal Procedure de lege lata
and is explicitly linked only to a relatively vague and narrowly defined provision which
allows the prosecutor to secure the injured party’s claim in the preparatory proceedings
even without a motion, if there is a risk of delay (ex mora). However, the risk of delay
does not constitute an explicit condition for securing a claim; accordingly, this factor
is not applicable either in court proceedings or in pre-trial proceedings where the se-
curing of the injured party’s claim is effected upon a motion. On the other hand, the
requirement of necessity as a condition for interference with property rights is implic-
itly embedded in the fundamental principles of criminal proceedings. These principles

22 For further details, see RANGL, J. Test proporcionality vo vnutro§tatnom a nadnarodnom prave [The
Proportionality Test in Domestic and Supranational Law]. In: BECKOVA, D. — GIERTL, A. (eds.). Mies-
to, wloha a vyznam vnutrostatneho prava pri zabezpecovani plnenia zavizkov vyplyvajicich z medzind-
rodného prava a europskeho prava [The Place, Role and Significance of Domestic Law in Ensuring the
Fulfilment of Obligations Arising from International Law and European Law]. Kogice: Pavol Jozef Safarik
University in Kosice, 2018, pp. 16-17.

23 SANTA, c. d., p. 206.
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permit interference with the rights of individuals most notably the accused’s right to
property only to the extent necessary to achieve the purpose of the criminal proceedings
[Section 2(2) of the Code of Criminal Procedure]. In the present context, this principle
constitutes a guiding maxim which, even from a doctrinal perspective, must govern
all institutions of criminal procedure, including the mechanism of securing the injured
party’s claim.24

In the context of the necessity component, it must be noted that, with effect from
1 January 2021,% the legislature removed the condition for the seizure of property in
the form of a reasonable fear that the satisfaction of the injured party’s claim would be
“thwarted or impeded” from Section 50(1) of the Code of Criminal Procedure. The
explanatory memorandum justified this amendment rather superficially by stating that,
in practice, it is “relatively” difficult to prove that this condition has been met, adding
that the condition in question is replaced by the condition that seizure may only be
carried out “if the nature of the offence so requires . Although the nature of the offence
is undoubtedly linked to the proportionality of the interference with the accused’s prop-
erty and, to a certain extent, also limits it, in reality this is a distinct, less informative
category, which relates to the offence already committed and not to subsequent, dubious
conduct of the accused aimed at obstructing or hindering the satisfaction of any claim
by the injured party. A lack of evidence, or the unsatisfactory investigative work of law
enforcement authorities regarding the obstruction or hindrance of the satisfaction of
a claim cannot be replaced by legislative interventions that lower evidential standards
and thus essentially mitigate — or adjust — the requirements imposed on property inter-
ventions.

Where intervention is necessary, in the context of the Code of Criminal Procedure
effective from 1 January 2021, a fundamental question also arises as to what the primary
purpose of an invasive property measure should be in terms of its material necessity,
if there is not even the slightest indication of a risk to the satisfaction of the injured
party’s claim. In practice, situations often arise where the claims of injured parties are
secured against the assets of the accused for many years, even though the accused
do not transfer or conceal their assets in the slightest (not even before charges are
brought).26 At the same time, the accused often participate properly in the proceedings;

24 COPKO, P. Uplatnenie zasady primeranosti a zdrzanlivosti pri tikonoch zaistenia veci [Application of the
Principles of Proportionality and Restraint in the Seizure of Property]. In: ROMZA — STRKOLEC — VI-
NEROVA (eds.), c. d., p. 466.

25 Amendment to the Code of Criminal Procedure implemented by Act No. 312/2020 Sb. on the enforcement
of decisions on the seizure of property and the administration of seized property and amending and sup-
plementing certain acts.

26 In the opinion of the Constitutional Court of the Slovak Republic, specific circumstances of the case may
indicate an attempt to obstruct or hinder the victim’s claim, and this may also involve conduct prior to the
bringing of charges (the commencement of criminal proceedings). This then undermines any argument by
the accused regarding the lack of grounds for securing the claim, which seeks to take into account only
their conduct after charges have been brought. See the decision of the Constitutional Court of the Slovak
Republic in the case No. III. US 662/2023 of 21 December 2023 (point 17). In other words, the injured
party’s claim may be secured only after charges have been brought, but the grounds for the procedure in
question may also be derived ex post from the accused’s improper conduct prior to the bringing of charges.
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in other words, they do not obstruct the course of the criminal proceedings through
obstructive behaviour or any other undesirable conduct. Notwithstanding this, the in-
jured party’s claim is frequently secured without a proper proportionality assessment
being carried out, particularly in situations where the accused’s sufficient solvency is
demonstrated (for example, on the basis of their documented financial situation). In such
cases, the measure is applied almost automatically, even in the absence of any specific
circumstances giving rise to a reasonable concern that the future enforcement of the
injured party’s claim would be jeopardised — assuming that such a claim will ultimately
arise at all. Such an approach must be consistently rejected in the practice of criminal
justice authorities. Where the necessity of securing the claim is not demonstrated, the
essential precondition for interference is absent, and the resulting measure constitutes
an unjustified interference with the fundamental right to property, lacking a sufficient
constitutional basis. The validity of this conclusion is further supported by doctrinal
developments following 1 January 2021. These developments reflect a well-founded
concern that, despite the formal removal of the statutory requirement of a reasonable
fear that the satisfaction of the injured party’s claim would be thwarted or impeded,
this element continues to operate as a de facto prerequisite for the lawful application of
measures securing the injured party’s claim.2’ Finally, if the aforementioned element
of proportionality (necessity) is to be expressed more generally as “the risk of delay”
(an indispensable condition for securing the injured party’s claim without a motion by
the prosecutor in the preparatory proceedings — Section 50(4) of the Code of Criminal
Procedure) also be interpreted from 1 January 2021 precisely in the sense of the prose-
cutor’s knowledge of assets drained, being drained, or planned to be drained as a result
of criminal proceedings,?8 then a certain discriminatory double standard arises: It is, at
the very least, questionable why, in preparatory proceedings concerning the ex officio
securing of an injured party’s claim, there must continue to be a risk of the satisfaction
of such a claim being thwarted or impeded as a result of the accused’s improper conduct,
whereas in other cases such a concern need not exist. The proposed construction has no
rational basis, particularly in light of the explanatory memorandum to the amendment to
the Code of Criminal Procedure No. 312/2020, which justified the categorical removal
of the proportionality requirement — in the sense of the risk of the accused frustrating or
hindering the satisfaction of the injured party’s claim — from Section 50(1) of the Code
of Criminal Procedure on the grounds of the burden of proof. There is apparently no
reasonable or necessary answer, for example, to the following question: If the injured
party’s claim is secured in the pre-trial proceedings upon application, is proving the
risk of frustration or hindrance to that claim “burdensome in terms of evidence”, but if
the securing is carried out by the public prosecutor ex officio, is it — a priori — simpler
in terms of evidence?

27 P. Polak states (2025) that “the appropriateness of securing a claim for damages comes into consideration
when the accused disposes of their property in such a way as to prevent or hinder the satisfaction of the in-
Jured party from that property (e.g., by concealing, selling or donating their property, etc.)” — POLAK, P.
in: IVOR, J. — POLAK, P. - ZAHORA, J. Trestné pravo procesné I: vseobecna cast' [Criminal Procedure
Law I: General Part]. 3rd ed. Bratislava: Wolters Kluwer, 2025, p. 299.

28 BALOGH, c. d., p. 147.
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Finally, the third step in balancing the conflicting interests of the injured party and
the accused is proportionality in the narrower sense. Within this component, it is nec-
essary to assess whether the interference with the accused’s fundamental right to own
property constitutes a disproportionate burden in relation to the pursuit of the primar-
ily public objective of prosecuting criminal offences. In this context, this is positively
linked, in particular, to the effectiveness of the investigative process. Proportionality
in the narrower sense takes on particular significance in protracted criminal proceed-
ings, where the justification for the damage and its extent should be strengthened in
comparison with the initial stages of the criminal proceedings. One must not forget the
fundamental principle of criminal proceedings laid down in Section 2(6) of the Code
of Criminal Procedure, according to which cases in which property has been seized
must also be dealt with as a matter of priority and expeditiously, without unnecessary
delay. Proportionality in the narrower sense may not be met, for example, where the ac-
cused’s ability to carry out business activities is disproportionately restricted as a result
of the prolonged seizure of property (often lasting several years). However, this aspect
cannot be applied mechanically, but must take into account all the specific details of
the case. It is necessary, for example, to consider whether the accused is attempting to
frustrate the injured party’s claim, or has in some way culpably contributed to the pro-
longation of the criminal proceedings (if so, for what reasons and in what sequence of
events), whether the criminal proceedings are factually and legally complex, involving
(sophisticated) economic criminal activity, or possibly multiple accused persons, and
SO on.

Conversely, proportionality in the narrower sense is not linked to the necessi-
ty of facts indicating that the property seized for the purpose of securing the injured
party’s claim must constitute an instrument or proceeds of criminal activity. Such con-
siderations have also arisen in discussions, particularly with defence counsel. Their
methodological basis lies primarily in an attempt at a systematic interpretation taking
into account the internal links between the provisions of the Code of Criminal Proce-
dure. The requirement that the seized assets constitute a probable instrument or proceeds
of criminal activity is, in fact, presupposed in Section 95(1)1 of the Code of Criminal
Procedure in connection with the more generally conceived institution of the seizure of
funds, on the basis that this provision must also be applied to the seizure of the injured
party’s claim (the legal principle of analogy contained in Section 50(2) of the Code of
Criminal Procedure). However, this approach is incorrect, because although the secur-
ing of the injured party’s claim may, on a secondary level, also result in, for example,
the confiscation of proceeds from criminal activity of an economic nature (as indicated
in the introduction to this article), the primary purpose of this institution is to satisfy
the injured party’s claim arising from damage caused by a criminal offence. Moreover,
the damage may be effectively compensated even from funds which, in the specific
case, were not even likely proceeds or instruments of the criminal activity that resulted
in the damage. The seizure of property without such a direct link to criminal activity
will therefore not in itself constitute an unreasonable burden on the accused. From the
perspective of legal-theoretical insights into the structure of the legal system, it must
be emphasised that the “reasonable” application of certain provisions referred to in
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another provision — in this case, the provision of Section 95(1) of the Code of Criminal
Procedure cited in Section 50(2) of the Code of Criminal Procedure — cannot mean
a mechanical application. Such a literal application would amount to an application that
fails to take into account the particularities and specific features of the relevant legal
institution (similar factual circumstances) requiring “only” an appropriate application.2?
In other words, we are speaking of an analogy intra legem foreseen in advance by the
legislature, where the word “appropriately” in Section 50(2) of the Code of Criminal
Procedure does not mean the derivation of the same, but only certain legal consequences
in comparison with the securing of funds under Section 95(1) of the Code of Criminal
Procedure.39 The noted disparity (deviation) will lie in the fact that, from the perspective
of the consequences of applying the seizure of the injured party’s claim, it will also be
possible to seize property where there is no concern that it constitutes the proceeds or
an instrument of criminal activity.

6. CONCLUSION

It may be summarised that the securing of the injured party’s claim for
compensation for damage caused by a criminal offence constitutes a traditional instru-
ment of criminal procedure, the primary purpose of which is to ensure the effective
enforceability of the injured party’s claim, the satisfaction of which might otherwise
be frustrated in the course of criminal proceedings, particularly following the bringing
of charges against a specific person. Within the framework of contemporary crimi-
nal policy in democratic states governed by the rule of law, this measure significantly
strengthens the position of the victim while also contributing to the mitigation of the
harmful consequences of criminal activity, especially in cases of economic and financial
crime.

On the other hand, it cannot be overlooked that securing the injured party’s claim in-
volves an interference with the accused’s fundamental right to own property, which may
also have knock-on effects on other fundamental rights, such as the fundamental right
to use the seized property for business purposes. Therefore, the application of the pro-
posed institution must be subject to strict constitutional criteria, specifically objectified
in terms of legality and proportionality. The key tool for balancing conflicting interests
is the principle of proportionality, which is traditionally applied in three steps: through
tests of suitability, necessity, and proportionality in the strict sense. Law enforcement
authorities and courts are obliged to examine not only the likelihood of the existence

29 TOMAS, L. Zaistenie vykonu trestu prepadnutia majetku optikou rozhodovacej praxe Ustavného stidu
Slovenskej republiky [Enforcement of the Penalty of Forfeiture of Property Through the Lens of the Case
Law of the Constitutional Court of the Slovak Republic]. In: ROMZA — STRKOLEC — VINEROVA
(eds.), c. d., p. 578.

30 For a general overview, see ZAK KRZYZANKOVA, K. K dotvéteni prava cestou analogie aneb jak zvy-
8it legitimitu a prosystémovost analogické argumentace v pravu [On the Development of Law Through
Analogy, or How to Enhance the Legitimacy and Pro-Systemic Nature of Analogical Reasoning in Law].
Acta Universitatis Carolinae luridica. 2021, Vol. LXVII, No. 1, pp. 39-40; and HARVANEK, J. in: HAR-
VANEK, I. et al. Teorie préva [Theory of Law]. Plzeii: Ales Cenck, 2013, pp. 297 and 299.
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(occurrence) and extent of the damage, but also the genuine need for intervention in
the accused’s property rights, including the question of whether the objective pursued
cannot be achieved by other means.

Legislative and enforcement practice reveals a number of problematic aspects, in
particular the insufficient reasoning behind seizure decisions, the choice of inappropri-
ate decision-making procedures resulting in the risk that the seizure cannot be reviewed
within the criminal justice system, a formalistic approach to assessing the conditions
for seizure, and a weakening of the requirement to demonstrate the risk of frustration
or hindrance to the satisfaction of a claim. There is no doubt that, although a decision
on the seizure of property rejecting the accused’s complaint need not take into account
every single detail of their argument, it must, in line with the first-instance seizure order,
justify the proposed protective measure sufficiently convincingly.3! The issue of the
scope and duration of the seizure also requires particular attention, as a long-term and
disproportionately broad seizure may constitute a disproportionate burden, for example
in relation to the accused’s business operations. This may result in significant economic
damage or even the complete economic ruin of the business entity. In this context, it is
therefore essential to emphasise that proportionality must be examined not only when
ordering the seizure, but also throughout its subsequent course, including the possibility
of its restriction or revocation.

It may be concluded that the securing of the injured party’s claim is not only a lawful
but also a legitimate and, in many cases, highly effective instrument of criminal pro-
ceedings. Its effectiveness and constitutional conformity, however, depend on a careful
and individualised assessment of the specific circumstances of each case. Only through
the consistent application of the principle of proportionality and a sensitive balancing of
the rights of the injured party and the accused can this instrument fulfil its function with-
out giving rise to unjustified interference with fundamental rights, thereby contributing
to the realisation of the requirements inherent in a substantive rule of law.
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lukas.michalov@upjs.sk
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31 See, for example, the decision of the Constitutional Court of the Slovak Republic, in the case No. III.
US 662/2023 of 21 December 2023 (in particular paragraph 16).
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1. INTRODUCTION

By 23 November 2026, Member States of the European Union (MS) must

transpose the newest addition to the European Union’s (EU) legal portfolio in the fight
against proceeds of crime and, in the broader context, money laundering,! the Directive
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I The connection between unexplained wealth and money laundering is quite ostensible. See, e.g., PRASE-
TYO, W. The Nominee Scheme Through the Lens of Neutral Self-Mentality and Unexplained Wealth. Jur-
nal Studi Akuntansi dan Keuangan [Journal of Accounting and Finance Studies]. 2025, Vol. 8, No. 3, p. 313.
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(EU) 2024/1260 of the European Parliament and of the Council of 24 April 2024 on
asset recovery and confiscation. Its Art. 162 represents a significant legal novelty for
many MS. It obliges MS to introduce a legal avenue for confiscation of unexplained
wealth (CUW) which targets assets that are not proven, but merely suspected to be
linked to organized crime, even though no criminal conviction whatsoever has been
reached in relation to such conduct. While this sort of legal instrument is quite common
in the states of common law legal culture, it stands in direct contradiction to the basic
principles of criminal law (both substantive and procedural) of many states of the civil
(continental) one.

This paper analyses and critically discusses CUW. It provides an overview of the
theoretical background, including the historical development and requirements of the
case-law of the Court of Justice of the European Union (together with its predecessor
the European Court of Justice, CJEU) and of the European Court of Human Rights
(ECtHR), followed by criticism of and arguments in defence of this instrument, with
a recommendation for the future.

2. THEORETICAL BACKGROUND

Traditionally, criminal law allows confiscation of proceeds of crime or its
substitutive assets through criminal sanctions. This approach is followed by most, if not
all, states around the globe. In some jurisdictions, additional options that extend the ap-
plicability of confiscation of crime-related assets exist alongside these, relaxing the
required nexus of the assets to the crime or lowering the burden of proof necessary to
establish the link to an individually specified crime. Typically, the following categories
of such measures may be distinguished:

2 1. Member States shall take the necessary measures to enable, where, in accordance with national law, the
confiscation measures of Articles 12 to 15 may not be applied, the confiscation of property identified in
the context of an investigation in relation to a criminal offence, provided that a national court is satisfied
that the identified property is derived from criminal conduct committed within the framework of a cri-
minal organisation and that conduct is liable to give rise, directly or indirectly, to substantial economic
benefit.

2. When determining whether the property referred to in paragraph 1 should be confiscated, account shall
be taken of all the circumstances of the case, including the available evidence and specific facts, which
may include:

(a) that the value of the property is substantially disproportionate to the lawful income of the affected
person;

(b) that there is no plausible licit source of the property;

(c) that the affected person is connected to people linked to a criminal organisation.

3. Paragraph 1 shall not prejudice the rights of bona fide third parties.

4. For the purposes of this Article, the notion of criminal offence shall include offences referred to in Ar-
ticle 2(1) to (3), where such offences are punishable by deprivation of liberty of a maximum of at least
four years.

5. Member States may provide that the confiscation of unexplained wealth in accordance with this Article
shall be pursued only where the property to be confiscated has been previously frozen in the context of an
investigation in relation to a criminal offence committed within the framework of a criminal organisation.
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Conviction-based confiscation following final criminal convictions;
. Confiscation of assets transferred to a third party in effort to thwart the conviction —
based confiscation;

3. Extended confiscation based on criminal convictions but covering additional assets
not necessarily immediately linked to the convicted crime;

4. Non-conviction-based confiscation within criminal proceedings where conviction is
impossible due to procedural obstacles (death, illness, flight of suspect).
This is the logic underlying most EU-law predecessors of the CUW provided for in

Art. 16, and it is also the logic of Arts. 12—15 of Directive 2024/1260.3 However, Art. 16

constitutes an altogether different novelty.

o =

HISTORY OF CUW

CUW has a rich tradition in common law jurisdictions. Its origins are
commonly traced back to the United States of America of the 1970s, where similar con-
fiscation measures unrelated to conviction for a particular crime were introduced in the
fight against narco-mafias and other distinctive forms of organised crime, given that the
classical criminal procedural burden of proof of “beyond reasonable doubt” was very
often impossible or at least very complicated to reach to confiscate the assets originating
in organized crime directly in criminal proceedings.* From there, it gradually spread to
other common law jurisdictions. In 2016 this instrument was still called relatively new
in the Australian context,> which is considered the first jurisdiction to introduce the most
typical form of CUW in common law countries — the unexplained wealth order — doing
so in the state of Western Australia in 2000.° Ireland had established a similar measure
one year earlier.” In the United Kingdom, whose unexplained wealth order is probably
the most extensively discussed in academic literature, such an order was introduced
with effect from 2018.8

The defining characteristic of CUW in the common law milieu is that it is regarded
as a purely civil instrument,’ or at least as something outside of the rigorous confines of

3 DORNBIERER, A. Targeting Unexplained Wealth: Implications of the EU’s 2024 Directiveon Asset Re-
covery. Policy Brief 14. International Centre for Asset Recovery, 2025, p. 2.

4 KOLAROV, T. Challenges in Settling Non Conviction Based Civil Confiscation of Unexplained Wealth.
Journal of Money Laundering Control. 2021, Vol. 24, No. 3, p. 484.

5 SMITH, M. — SMITH, R. G. Procedural Impediments to Effective Unexplained Wealth Legislation in
Australia. Trends & Issues in Crime and Criminal Justice. 2016, No. 523, p. 1.

6 MOISEIENKO, A. The Limitations of Unexplained Wealth Orders. Criminal Law Review. 2022, No. 3,
p. 243.

7 MCINTYRE, J. L. — ASLETT, D. — BUITENDAG, N. Journal of Money Laundering Control. 2023,
Vol. 26, No. 7, p. 87.

8 CLANCY, A. Unexplained Wealth Orders and the UK s Anti-Corruption Regime. Oxford: Oxford Univer-
sity Press, 2025, p. 97.

9 See, e.g., THOMAS, J. D. Unexplained Wealth Orders in the Criminal Finances Bill: A Suitable Mea-
sure to Tackle Unaccountable Wealth in the UK? Journal of Financial Crime. 2017, Vol. 24, No. 2,
p. 178.
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criminal law.1% The burden of proof is civil,!! thus much lower, the nature of this mea-
sure is deemed to be not punitive, but rather reparatory, deterrent, and preventive,!2 the
proceedings are supposed to be aimed in rem, not in personam.'3 Another characteristic
trait of CUW measures is that no specific link to the criminal origin of the assets needs
to be proven,!4 though this element varies — Art. 16, for example, has not abandoned the
requirement of a connection between the asset and criminal conduct. The details natural-
ly differ, and the nature of this instrument may be hybrid on the civil/criminal spectrum.
For example, in some jurisdictions, CUW proceedings are civil, but the addressee risks
criminal liability for giving false or misleading statements, and even failure to comply
with the court’s order to explain the origin of the wealth may constitute the criminal
offence of contempt of court.!’

In the EU context, the evolution of the legal basis for CUW can be traced from
Council Framework Decision 2005/212/JHA of 24 February 2005, on Confiscation of
Crime — Related Proceeds, Instrumentalities and Property (FD 2005/212) on to the
recent Directive 2024/1260. This historical development reveals a significant trans-
formation of both the CJEU’s and the EU legislature’s approach to competence for the
confiscation of unexplained wealth. The original FD 2005/212 worked with the word-
ing “confiscation of crime-related proceeds, instrumentalities and property”, without
explicitly defining the corresponding applicable procedural framework, thereby gen-
erating the interpretative challenges addressed in case AGRO IN 2001 (see below).
FD 2005/212 made no explicit provision for confiscation of unexplained wealth, leaving
such measures to Member State discretion.

The next step was Directive 2014/42/EU of the European Parliament and of the
Council of 3 April 2014 on the freezing and confiscation of instrumentalities and pro-
ceeds of crime in the European Union. Its language in Art. 1 tied its scope to confiscation
of property “in criminal matters”’, while Art. 2 stated that the Directive was without
prejudice to the procedures that Member States may use to this end. One of the most
important novelties that the Directive 2014/42 introduced was the concept of extend-
ed confiscation (Art. 5). Its logic lies in allowing MS, once a person has been finally
convicted of certain non-trivial offences, to — under certain conditions — confiscate that
person’s property of suspected criminal origin, even where MS law enforcement agen-
cies failed to secure a conviction for the suspected source criminal activity.

10 See, e.g., CAMPBELL, L. — CLANCY, A. The Principled and Practical Limits to Unexplained Wealth
Orders. University of Western Australia Law Review. 2024, Vol. 52, No. 1, p. 35.

11 See, e.g., BOGGESS, K. — ZAGARIS, B. Money Laundering, Bank Secrecy, and Transparency. Interna-
tional Enforcement Law Reporter. 2024, Vol. 40, No. 4, p. 149.

12 See, e.g., RAOF, N. A. — AIMAN SULAIMAN, N. M. Show Me the Money! Unexplained Wealth and
Civil Forfeiture in Malaysia. ZJUM Law Journal. 2023, Vol. 31, No. 2, p. 136.

13 See, e.g., SALWA, A. M. The Future of Asset Confiscation in Indonesia Through the Unexplained Wealth
Order (UWO): A Comparative Study with the United Kingdom. Jurist Diction. 2026, Vol. 9, No. 1, p. 11.

14 MCINTYRE — ASLETT — BUITENDAG, c. d., p. 87.

15 See in the English context, e.g., LOVEJOY, M. Unexplained Wealth Orders and the Right Not to Self-
-Incriminate [Pre-Print Chapter for Book]. Analysing Organised Crime, Financial Crime and Criminal
Justice: Theoretical Concepts and Challenges [online]. Routledge Spring, 2021, p. 3 [cit. 2026-04-10].
Available at: https://osf.io/preprints/lawarxiv/mbtdr_v1.
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A huge leap forward was represented by Regulation (EU) 2018/1805 of the European
Parliament and of the Council of 14 November 2018, on the mutual recognition of freezing
orders and confiscation orders, whose Art. 1 introduced the phrase freezing orders and
confiscation orders issued “within the frameworks of proceedings in criminal matters”
yet maintained ambiguity as to what constitutes “criminal matters” for EU law purposes.
Recital 13 clarifies that “proceedings in criminal matters” are an autonomous concept
of the EU law, and specified that the regulation shall cover: “all types of freezing orders
and confiscation orders issued following proceedings in relation to a criminal offence,
not only orders covered by Directive 2014/42/EU”, including also other types of orders
issued without a final conviction. This is supported also by Recital 18, which suggests
that: “essential safeguards for criminal proceedings set out in the Charter should apply to
proceedings in criminal matters that are not criminal proceedings but which are covered by
this Regulation”. The CJEU has on several occasions clarified the meaning of this concept,
as discussed below. This is a significant milestone, as Regulation 2018/1805 — a tool for
international judicial cooperation in criminal matters (IJCCM) — thereby permits non-crim-
inal procedural instruments to be treated as proper [JCCM, with all associated benefits.

So far, the latest state of play has been laid down by Directive 2024/1260. Its Art. 1
maintains the wording “within the framework of proceedings in criminal matters”’, whose
character as an autonomous EU law concept is reaffirmed in Recital 7, which refers to the
CJEU’s case-law. Directive 2024/1260 is based on Arts. 82(2), 83(1) and (2), and 87(2)
of the Treaty on Functioning of the European Union (TFEU), providing multiple sourc-
es of competence: Art. 83(1) TFEU addresses confiscation related to certain categories
of crimes, including organized crime, terrorism, trafficking, money laundering, and cor-
ruption — precisely the types of offences typically associated with unexplained wealth
accumulation.

Of course, this measure must satisfy certain standards. The relevant one is that, as
already noted, such a measure must occur “within the framework of proceedings in
criminal matters”. While the exact scope of this term remains uncertain, it is undis-
putable within the confines of Art. 16 that it requires connection to “criminal conduct
committed within the framework of a criminal organisation”, must involve conduct
“liable to give rise, directly or indirectly, to substantial economic benefit” and the
confiscation decision has to be issued upon the courts satisfaction that the identified
property is derived from criminal conduct.

CJEU’S CASE-LAW

Probably the most significant decision of the CJEU regarding CUW is
the famed AGRO IN 2001 case,!® which interpreted the Directive 2014/42 regarding the
scope of EU’s competence in legal instruments against unexplained wealth. In that case,
the CJEU assessed the nature of the Bulgarian domestic legal regulation of confiscation,
which was not conducted in criminal proceedings but was aimed at the confiscation of

16 Judgment of the CJEU of 19 March 2020, case C-234/18, Komisia za protivodeystvie na koruptsiyata i za
otnemane na nezakonno pridobitoto imushtestvo v. BP and Others.
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assets with no identified legal source of acquisition. The CJEU held that confiscation
measures related to offences not listed in EU harmonisation instruments fall outside
the scope of Art. 3 of Directive 2014/42,17 potentially excluding significant categories
of unexplained wealth cases from the EU law regime. As the Bulgarian domestic legal
regulation was found to be civil or administrative in nature,!® coexisting with possible
criminal proceedings yet independent of them, the CJEU found it likewise outside the
scope of FD 2005/212, thereby affording Member States considerable leeway to po-
tentially circumvent EU standards through purely domestic legal classification, while
arguably retaining a punitive or deterrent character to at least some degree. It further
explicitly permitted the Member States to allow civil law proceedings regime for confis-
cation which are not subject to the determination of a criminal offence or to a previous
conviction.

When contemplating legal avenues for CUW, the question of the presumption of
innocence immediately arises. The CJEU has established fundamental principles for
protecting the presumption of innocence specifically in the context of confiscation
proceedings affecting unexplained wealth, building upon the foundational case AH
and Others,'” where it (against the background of plea bargaining) laid down several
general principles of the presumption of innocence applicable also in the CUW legal
environment. It concluded that Art. 48 of the Charter of Fundamental Rights of the
European Union (Charter) corresponds to Art. 6(2) and (3) of the European Conven-
tion on Human Rights (Convention), requiring that “it is necessary to take account
of Article 6(2) and (3) of the ECHR for the purposes of interpreting Article 48 of the
Charter, as a minimum threshold of protection” .20 In relation to the right to property
enshrined in Art. 17 of the Charter, the CJEU ruled that limitations on the exercise
of this right are permissible where necessary to meet objectives of general inter-
est recognised by the European Union, provided that the principle of proportionality
is respected.?!

The CJEU has further developed these general principles specifically in the con-
text of confiscation. As a very general rule, the CJEU requires that where confiscation
proceedings are directed at a third party not involved in the underlying criminal pro-
ceedings for the source crime, certain procedural safeguards must be available, such as
the opportunity to effectively present that party’s case against the confiscation before
a court of law and access to a lawyer.22 The CJEU has also ruled, in the context of
attributing a criminal offence of a natural person in a controlling function to a legal
person, that even though it is not precluded to penalise a mere objective fact, the entity

17 Tbid., § 47.

18 Ibid., §§ 60—42.

19" Judgment of the CJEU of 5 September 2019, case C-377/18, criminal proceedings against AB and Others.

20 Tbid., § 41.

Judgment of the CJEU of 12 December 2024, case C-419/23, CN v. Nemzeti Foldiigyi Kozpont, § 74.

22 Judgment of the CJEU of 21 October 2021, joined cases C-845/19 and C-863/19, criminal proceedings
against DR and TS, §§ 79-82. This decision was made against the backdrop of the so-called extended
confiscation.
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in question cannot be completely deprived of the possibility to contest the underlying
conviction of the natural person.2

It is evident that the CJEU, on the one hand, has delimited private and criminal
instruments for confiscation in general — and CUW in particular — with possible reper-
cussions for the applicability of judicial cooperation instruments, while on the other
hand it has been quite permissive towards the concept of CUW and its impact on human
rights. In conclusion, the CJEU’s case-law does not pose a fundamental obstacle to or
limitation on CUW, requiring only very basic fair trial guarantees. In its case-law, it has
thus far adhered closely to the ECtHR’s jurisprudence. It is therefore useful to examine
the ECtHR’s relevant case-law as well.

ECTHR CASE-LAW

The ECtHR has had numerous opportunities to set out its position on
non-conviction-based confiscation of unexplained wealth, establishing fundamental
human rights requirements under Arts. 6 and 7 of the Convention for the Protection
of Human Rights and Fundamental Freedoms and, of course, under Art. 1 of Protocol
No. 1 to the Convention. Notably, the ECtHR has consistently accepted CUW and its
case-law does not impose as stringent requirements on it as one might expect.

One of the most important early insights on this issue may be found in M. v. Italy,*
where the ECtHR acknowledged that confiscation following an imposition of a preventive
protective measure for demonstrating mafia life-style and a confiscation of property of sus-
pected unlawful origin following a trial with flipped burden of proof was not inconsistent
with the Convention neither in the Art. of Protocol No. 1 nor under Art. 7 of the Conven-
tion. Many subsequent rulings have followed that line. As a notable example, Phillips v.
United Kingdom?® further expanded the distinction between post-conviction confiscation
and true non-conviction-based procedures. In that case, the ECtHR confirmed that Art.
6(2) of the Convention (presumption of innocence) does not apply to post-conviction con-
fiscation proceedings, because such proceedings are analogous to sentencing rather than
to the determination of a criminal charge. This early line of case-law was animated by the
principle that neither an individual nor a criminal organisation should profit, to the detri-
ment of the community, from property obtained through criminal activity2® and that crime
must not pay,2” which the ECtHR has maintained ever since.

As the presumption of innocence does not apply in this context, nothing prevents
Member States from creating legal presumptions to the detriment of the convicted per-
son in respect of property deemed to be of criminal origin, or even to the detriment of

23 Judgment of the CJEU of 10 November 2022, case C-203/21, criminal proceedings against DELTA STROY
2003, §§ 61-63.

24 Decision of the Commission of 15 March 1991, case M. v. Italy, app. No. 12386/86.

25 Judgment of the ECtHR of 5 July 2001, case Phillips v. United Kingdom, app. No. 41087/98.

26 See, e.g., judgment of the ECtHR of 22 February 1994, case Raimondo v. Italy, app. No. 12954/87, § 30.

27 See, e.g., judgment of the ECtHR of 15 January 2015, case Veits v. Estonia, app. No. 12951/11, § 71. It can
of course be argued that year 2015 is not that much old to be labelled as demonstrating the original line of
case-law, but it expresses this thought explicitly while referring to the original case-law.
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that person’s close relatives such as family members, and to introduce the evidentiary
standard of the balance of probabilities in place of beyond reasonable doubt.28 Never-
theless, the ECtHR has established certain minimum crucial safeguards, including the
right to a public hearing at which the affected person may adduce documentary and oral
evidence, and the effective opportunity to rebut presumptions applied by the state. The
reversal of burden of proof in such contexts does not violate Art. 6(1) of the Convention,
provided these safeguards are maintained.?’

This approach was taken in case of pure civil confiscations. Butler v. United
Kingdom3° is worth mentioning here, as it addressed civil forfeiture proceedings
independent of any criminal conviction. The ECtHR clarified that civil forfeiture
proceedings are not subject to Art. 6(2) of the Convention when they operate as in
rem procedures against property rather than determinations of criminal responsibility
against individuals, without triggering the presumption of innocence in favour of the
defendant. In essence, the ECtHR’s approach to this issue may be summarised as
follows: 1) it is acceptable under the Convention to have confiscation measures of
property linked to serious crime without prior existence of a criminal conviction;
2) the burden of proof may be legitimately shifted to the defendant (respondent);
3) the scope of these measures may include not only direct proceeds of crimes but
also other related property; and 4) the defendant (respondent) need not be suspected
of direct involvement in the source crime; it suffices that the person holds ownership
rights sine bona fide.’!

The fundamental preconditions of any legitimate interference with the right to
property enshrined in Art. 1 of Protocol No. 1 must be satisfied. Prevention of crime
has consistently been accepted by the ECtHR as a legitimate aim of such non-con-
viction-based confiscation measures.32 It has also afforded states a wide margin of
appreciation in implementing property-oriented measures in combating specific serious
forms of crime afflicting their societies at a given time.?3

Another human rights issue raised in relation to the confiscation of unexplained
wealth emerges from Art. 7 of the Convention, which enshrines the nullum crimen
sine lege principle. In this aspect, G.LE.M. S.R.L. and Others v. Italy3* represents
the most significant development in the ECtHR’s case-law regarding non-conviction
confiscation. The Grand Chamber established that Art. 7 of the Convention applies
to confiscation measures that constitute penalties within the autonomous Convention
meaning, regardless of their domestic legal classification, abandoning to a certain extent

28 See, e.g., judgment of the ECtHR of 12 May 2015, case Gogitidze and others v. Georgia, app. No. 36862/05,
§ 107.

29 See, e.g., session of the ECtHR of 4 April 2001, case Riela v. Italy, app. No. 52439/99.

30 Decision of the ECtHR of 27 June 2002, Butler v. the United Kingdom, app. No. 41661/98, Reports of

Judgments and Decisions 2002-1V, p. 349.

See, e.g., judgment of the ECtHR of 26 June 2018, case Telbis and Viziteu v. Romania, app. No. 47911/15,

§ 76.

32 See, e.g., decision of the ECtHR of 10 April 2003, case Yildirim v. Italy, app. No. 38602/02.

33 See Gogitidze and others v. Georgia, § 108.

34 Judgment of the Grand chamber of the ECtHR of 28 June 2018, case G.I.E.M. S.R.L. and Others v. Italy,
app. Nos. 1828/06 and 19029/11.
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its previous strict criminal/civil nature duality.3S When answering the natural question of
what constitutes the penalties within the autonomous meaning, the ECtHR applied the
Engel criteria, examining 1) domestic legal classification; 2) nature of the offence; and
3) nature and degree of severity of the penalty.3¢ This means that substantive assessment
by the ECtHR prevails over formal classification.

In another vein, as each confiscation of property constitutes per se an infringement
of the right to property,3’ the ECtHR has applied proportionality analysis to confiscation
affecting property rights. Confiscation measures must satisfy the three-part test: 1) law-
fulness — clear legal basis with adequate accessibility and foreseeability; 2) legitimate
aim — public interest including crime prevention and asset recovery; and 3) propor-
tionality — fair balance between individual and community interests. The last criterion
is notably flexible, the ECtHR having described it as depending on numerous factors,
including the conduct of the owner of the property.38

Despite the general acceptance of CUW, the ECtHR has also held on multiple occa-
sions that the scope of this measure must not be excessively broad or unduly decoupled
from specific criminal activity, requiring at least some ascertained link, even if not
established by a criminal conviction.3? It has thus found unacceptable legislation that
would require defendants to prove the lawfulness of their income over many years with-
out establishing clear criteria for demonstrating such lawfulness and without the state
providing a sufficiently substantiated basis for its assumption that the income is linked
to illegal activity4® or that lacks at least some estimation of the extent of the property
potentially acquired through criminal activities.*!

The ECtHR has established minimum procedural requirements for non-conviction
confiscation affecting unexplained wealth, including 1) right to effective legal chal-
lenge;*? 2) access to evidence; 3) access to legal representation; 4) reasonable time
limits; and 5) reasonable and proportionate standards for the assessment of unexplained
wealth existence itself. Even from this brief overview of the ECtHR’s case-law, it can
be inferred that its recent jurisprudence signals a shift away from the very broad mar-
gin of appreciation afforded to the national legislature and practice, towards enhanced
procedural protection in CUW matters, but without prejudice to the possibility of
CUW as a measure outside of the scope of the criminal limb of Art. 6 of the Con-
vention.

35 G.LEM. S.R.L. and Others v. Italy, § 233.

36 In the confiscation context, see M. v. Italy.

37 See inter alia multa, decision of the ECtHR of 4 September 2001, case Rieal and others v. Italy,
app. No. 52439/99.

38 See, e.g., judgment of the ECtHR of 24 October 1986, case Agosi v. The United Kingdom, app. No. 9118/80,
§ 54.

39 See, e.g., judgment of the ECtHR of 26 September 2023, case Yordanov and others v. Bulgaria,
apps. No. 265/17 and 26473/18, §§ 123—-125.

40 See, e.g., judgment of the ECtHR of 3 March 2015, case Dimitrovi v. Bulgaria, app. No. 12655/09, §§ 47-53.

41 See, e.g., judgment of the ECtHR of 15 January 2015, case Rummi v. Estonia, app. No. 63362/09, § 108.

42 See, e.g., judgment of the ECtHR of 10 April 2012, case Silickiene v. Lithuania, app. No. 20496/02, § 47.
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3. CRITICAL ANALYSIS
CRITICISM

The concept of CUW is susceptible to criticism on many levels, both theo-
retical and practical, and has indeed attracted more than a generous share of it. The most
profound criticism rests on human rights concerns,*> namely that the entire concept
operates through a denial of the right to silence and the presumption of innocence** as
fundamental principles of criminal procedure*> by simply circumventing them. Moi-
seienko even calls it a “deliberate concession to human rights that would otherwise
arise”.4¢ This critique is very difficult, if even possible, to rebut. Circumventing the
strict procedural guarantees of criminal procedure by abandoning the necessity to es-
tablish criminality at the outset*? is the very core of the philosophy of CUW. Since its
origin, it exists as a direct consequence of the challenges law enforcement faces in ex-
ecuting the ideal of crime doesn t pay in everyday life, rendering conviction-based and
other traditional instruments toothless not only against the upper echelons of criminal
organisations, but also frequently against ordinary ones. The core purpose of CUW is to
override the evidentiary standard of criminal procedure — amounting to an acknowledg-
ment that, on the standard playing field of criminal law, organised crime is effectively
unbeatable at any meaningful scale.

A further objection concerns the proportionality of CUW.#8 Its addressees risk losing
substantial property not for what they obtained through crime, but for what they cannot
document. The competing interest — justifying this burden — is a vague, imprecise, and
unproven suspicion of some unspecified link between the assets and some unspecified
crime. Most jurisdictions address this concern by requiring certain de minimis criteria,
on the basis that where property is grossly disproportionate to a person’s lawful income
beyond a given threshold, it is legitimate to presume its illicit origin.

A different critique holds that CUW exemplifies the ever-growing powers vested in
asset-recovery authorities in a self-serving manner.*® This objection is among the more
casily rebutted. As the operational capacity of criminal organisations expands owing to
technological development, globalisation, and related factors, the operational capacity
of law enforcement agencies must inevitably keep pace.

43 See, e.g., DEWIL, D. A. S. et al. Asset Seizure Regulations Against Public Officials with Unexplained
Wealth (A Comparative Study of the Philippines and Australia). Jurnal Pembangunan Hukum Indonesia
[Indonesian Journal of Legal Development]. 2025, Vol. 7, No. 3, p. 383.

44 See, e.g. BARTELS, L. Unexplained Wealth Laws in Australia. Trends & Issues in Crime and Criminal

Justice. 2010, No. 395, p. 1; or LOVEJOY, c. d., p. 2.

Borlini and Rose called them along with right to own property as especially pertinent human rights in

this context. BORLINI, L. — ROSE, C. The Normative Development of Laws on Asset Preservation and

Confiscation: An Examination of Emerging Best Practices. International Journal of Constitutional Law.

2024, Vol. 22, No. 2, p. 517.

MOISEIENKO, c. d., p. 230.

47 CAMPBELL — CLANCY, c. d., p. 43.

48 See, e.g., CLANCY, c. d., p. 110.

49 Ibid., p. 87.

54

4

O

4

>



However, placed within the broader framework of a slippery slope argument, this
objection acquires some relevance. As Clancy aptly pointed out, recent legislative de-
velopments in the United Kingdom have moved in the direction of enabling CUW
not only in relation to assets of suspected criminal origin but also in relation to assets
linked to politically exposed persons.>® Such seemingly inconspicuous shifts are natu-
rally a source of scepticism and distrust as to what may follow. It is also worth noting
that even the notion of CUW itself represents a linguistic shift — from tying the measure
to assets linked to crime (it is not “criminally suspicious wealth”) to the undocumented
character of the assets — a point that carries weight, as this shift in some jurisdictions
also reflects the legal foundations and preconditions of the instrument.5!

A further, more practical reservation about CUW in practice concerns its interna-
tional dimension. For example, an overly heavy reliance on convictions for the source
crime in third states with questionable human rights standards has been identified as
a weakness of the current UK CUW framework.52 Moreover, in the EU law context, an
objection has been raised to the effect that CUW insufficiently fulfils the international
obligation to return the assets to the third countries of origin.>? The handling of criminal
assets very frequently occurs in a cross border fashion, typically involving third states
with very different approaches to law and society, and this aspect cannot therefore be
dismissed as rare or merely academic.

Even the practical outcomes of deploying this measure in real life — ostensibly its
most promising advantage and the strongest argument in its favour — have come un-
der fire.>* For example, for the first five years since unexplained wealth orders came
to effect in the UK, only nine of them were issued, necessitating further legislative
amendments to increase their utility.’> A frequently noted precondition for CUW’s ef-
fectiveness is that authorities must first identify the suspicious property — something
that is far from guaranteed.5

One of the aspects of CUW most susceptible to serious critique is its selectivity.
I readily understand the argument that desperate times call for desperate measures and
that, given the extensive capabilities of organised crime members to ensure that they
peacefully enjoy the ill-gotten fruits of their criminal activities, we are indeed living in
such desperate times and that every potentially effective option deserves to be explored
and possibly introduced. However, this proposition is not unique to the fight against

50 CLANCY, c. d., p. 95.

51 KOLAROV, ¢. d., p. 484.

52 MUJUZI, J. D. Relying on Foreign Convictions from Non European Economic Area States to Investigate
Unexplained Wealth for the Purpose of Combating Money Laundering in the United Kingdom. European
Criminal Law Review. 2019, Vol. 9, No. 1, p. 125.

33 See, e.g., OCHNIO, A. H. Recent Developments in EU Anti Corruption Strategy: The Missing Element of
the Return of Corrupt Assets to “Victim Countries”. Journal of Money Laundering Control. 2024, Vol. 27,
No. 7, p. 8.

54 See, e.g., CLANCY, c. d., p. 112; or BIKELIS, S. Chasing Criminal Wealth: Broken Expectations for the
Criminalization of Illicit Enrichment in Lithuania. Journal of Money Laundering Control. 2022, Vol. 25,
No. 1, p. 96.

35 BOGGESS — ZAGARIS, c. d., p. 150.

56 PRASETYO,c. d., p. 314.
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proceeds of crime or money laundering. There are many examples in many fields of
criminality that face very similar problems. High presumed latency, evidentiary difficul-
ties, and the limited reach of conviction-based instruments to prevent reoffending and
protect victims — these themes occur throughout criminal law in our recent postmodern,
hyper-technologized era. This state of affairs also frequently tests the boundaries of
classical criminal law doctrines and sometimes finds them outdated; yet CUW is, to
my knowledge, the only instance in which this general process has been so drastic as
to directly, openly, and deliberately deny the presumption of innocence on the grounds
that it is difficult to overcome.

Consider an analogous situation in domestic violence, where a suspect cannot be
prosecuted for lack of evidence. Would we accept special proceedings — not formally
criminal — in which behavioural indicators (such as an angry temperament, a fondness
for violent sports, films or videogames, or ties to persons already convicted of violent
crimes) alone suffice to trigger a procedure requiring the suspect to rebut a presump-
tion of their violent character, under threat of liberty-restricting measures designated as
“therapy for unrebutted aggression”? Such proceedings would be inconceivable, as they
would undermine the foundational structure of criminal law. Analogous constructions
could be devised in relation to other categories of offence where establishing liability
is equally problematic (e.g., imposing “non-criminal measures” based on suspicious
on-line behaviour to overcome the difficulties of proving cybercrime or mandating
“non-criminal” measures in case of alcohol or illicit substances abuse, as this risky
behaviour often leads to crime. Once the procedural safeguards of criminal law are set
aside, the possibilities for protecting society from perceived threats become limitless —
yet such an unbridled protective regime would be incompatible with the rule of law.

In this light, it is clear that the in rem nature of CUW plays an important role, as
a natural counterargument to the scenario described above is that while such proceed-
ings would address the attributes, character, and history of a person, CUW is directed
at assets. However, the connection®’ between CUW and the person at whom it is di-
rected — inextricable to at least a significant degree — is striking, even in the context
of Art. 16. The conditions under which a court may be satisfied that the property in
question derives from criminal conduct within an organised criminal group are all tied
to the person, not to the property itself. At this point, I submit that this criticism cannot
be easily deflected.

DEFENSE

As valid as the foregoing arguments may be, three things are certain 1) Di-
rective 2024/1260 must be transposed; 2) the existing case-law of the CJEU and the
ECtHR is here to stay; and 3) confining the confiscation of proceeds of crime exclu-
sively to full criminal proceedings is unrealistic at the current stage of development of
the EU. The technological, societal, and economic challenges to maintaining this strict
approach are self-evident. Something must be done differently, if we are not to abandon

57 See, e.g., LOVEJOY, c. d., p. 8.
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the EU’s ambition of constituting an area of freedom, security, and justice. These obser-
vations may appear pragmatic, even defeatist; yet pragmatic necessity has overridden
theoretical ideals in criminal law before. E.g., the expansion of corporate criminal lia-
bility in EU Member States in last decades followed similar trend.

The drawback of pragmatic arguments is that however strong or even decisive they
may be, they need not be convincing on a theoretical and conceptual level. This does not
therefore relieve legal scholars of their obligation to reconcile pragmatic requirements
with theoretical concepts as far as possible, in order to produce the most meaningful
and sustainable outcomes. As mentioned above, Art. 16 departs from its common law
inspirations, and is deliberately ambiguous as to the nature of the confiscation; the
definition of the subject matter in Art. 1 of Directive 2024/1260, however, as noted
above, places it within the “criminal matters framework”. It remains to be seen whether
the CJEU will insist that CUW constitute an integral part of criminal proceedings, or
whether it will recognise purely civil or administrative proceedings as falling within this
framework, provided there is a necessary connection to prior criminal proceedings from
which a suspicion of the criminal origin of the assets arises.

In my opinion, that would actually be a viable way out. CUW as purely civil proceed-
ings would not be altogether inconceivable even within the continental legal tradition.
From a very general perspective, it lies at the very heart of civil proceedings that par-
ties must bear both the burden of allegation and the burden of proof in respect of their
claims. The situation with CUW is of course different by its nature and objectives, but
schematically both contexts share a number of common traits.

In both, the plaintiff claims that the defendant is not the legitimate owner of the
property. The plaintiff must base this claim on tangible evidence that at least potentially
undermines the defendant’s claimed rights. Once the plaintiff succeeds in convincing
the court of this, it falls to the defendant to rebut the plaintiff’s claims and to assert their
rights by producing the necessary records, deeds, contracts, and so forth. If the defendant
fails to do so, the case is lost. In civil proceedings, even the most honest and law-abid-
ing citizen, whose property is not under the slightest suspicion of having been obtained
through illicit means, may lose a case simply because they are unable to document their
claims or entitlements to the property. In civil law, it is also not uncommon for part of the
plaintiff’s assertion to be supported by a legal presumption, so that the plaintiff need not
prove the case in its entirety, but merely raise a reasonable claim (e.g., presumptions in
consumer claims, discrimination claims, liability of hazardous enterprises, etc.).

This is where I locate the most fundamental aspect of CUW as an instrument directed
primarily in rem, not in personam. While no one is required to prove their good char-
acter and personality before a court of law and accordingly need not take precautionary
evidentiary measures to that end, everyone must reasonably expect that they may be
required to prove their property rights in court. This legal environment would suit CUW
considerably better than criminal proceedings, or still worse, undefined pseudo-criminal
proceedings.

It is not a private dispute between two individuals, and the state does not challenge
property rights by asserting its own ownership. But if certain property is of criminal
origin, it is not even lawfully the property of the defendant. In most cases, under private
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law, it still belongs to the victim of the crime, unless the bona fide rights of a third party
mentioned in Art. 16(3) come into play. Nor is it unfamiliar to civil procedural law that
not all civil claims need be brought directly by the person who holds the corresponding
rights. In instances where such a person is unable to assert their rights for objective
reasons (being a minor, of unsound mind, missing, etc.), a legal guardian or other pro-
cedural representative exercises those rights on their behalf. Would it be contrary to the
foundations of civil law to presume that, where there is reasonable suspicion that certain
property is of criminal origin, there is a victim to whom it belongs and that the agents
of the state act as a form of legal guardian on the victim’s behalf?

It may be argued that there are indeed many victimless crimes in which this civil con-
cept would not operate effectively (e.g., counterfeiting of currency, bribery, tax evasion),
or crimes in which the harm to the victim consists in something other than the seizure
of property (e.g., selling drugs or weapons), such that no one holds a direct private-law
claim to the property. However, in most instances of them, the property either infringes
directly upon the rights of the state itself (counterfeiting, tax evasion profits) or consti-
tutes an illicit enrichment. The concept of state guardianship that I propose would not
constitute genuine procedural guardianship in the form of direct representation; it would
instead ground CUW on a notion of general, abstract, and derivative guardianship in
favour of all individuals or of the state that may have been economically harmed by the
source crime, with the aim of restoring the private-law economic equilibrium. It would
amount to more of a theoretical grounding that legitimises the conduct of CUW in civil
proceedings than an actual procedural role. In some common law jurisdictions, CUW
is conceived of as merely a civil debt owed by the defendant to the Commonwealth.58

However, as mentioned above, there is yet another pragmatic reason why Directive
2024/1260 intentionally employs the ambiguous phrase “‘framework of proceedings
in criminal matters” — the applicability of functioning mechanisms of IJCCM also in
CUW. The risk of admitting the civil nature of CUW is threefold: the EU may lack com-
petence to harmonise this specific area; the CJEU may find such regulation in breach of
the requirement of Art. 1 of Directive 2024/1260; and third states may refuse to provide
IJCCM in response to a request made within openly acknowledged civil proceedings.

The objection of possible lack of competence arises from the blurred legal nature
of CUW. Its borderline character between civil and criminal legal instruments has
been observed many times.® There is no general competence of the EU to harmonise
substantive civil law, as the EU’s competence to harmonise instruments of judicial co-
operation in civil matters based on Art. 81(2) of the TFEU doesn’t cover the creation

58 GLOVER, J. Trusts at the Intersection of Tax and Criminal Laws: Unpaid Tax, ‘Unexplained Wealth Or-
ders’ and the Proceeds of Crime Act 2002. Australian Tax Forum. 2021, Vol. 36, No. 1, p. 37.

59 See, e.g., SAKELLARAKI, A. EU Asset Recovery and Confiscation Regime — Quo Vadis? A First As-
sessment of the Commission’s Proposal to Further Harmonise the EU Asset Recovery and Confiscation
Laws. A Step in the Right Direction? New Journal of European Criminal Law. 2022, Vol. 13, No. 4, p. 495,
footnote 90. The Commission itself acknowledged that there is a plurality of approaches to the legal nature
CUW among the Member States. See Report from the Commission to the European Parliament and to the
Council: Asset Recovery and Confiscation: Ensuring That Crime Does Not Pay, COM(2020) 217 final
[online]. Brussels, 2. 6. 2020 [cit. 2026-05-11]. Available at: https://eur-lex.europa.eu/legal-content/EN
/TXT/HTML/?uri=CELEX:52020DC0217.
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of specific civil delicts such as CUW, as it aims at procedural sphere, most notably to
enforcement of civil decisions.®® However, the EU has some limited competence to har-
monise private law in particular fields based on matter-oriented provisions (e.g., Art. 114
or Art. 169 of the TFEU or secondary EU law regarding specific fields of regulation),
although usually with quite strict limitations. E.g., in relation to Art. 114 of the TFEU
(its predecessor), any measure adopted on its basis requires a “genuine object of the
improvement of the conditions for the establishment and functioning of the internal
market”,°! namely, e.g., to prevent distortion of competition®? or to secure another value
enshrined in the primary treaties, such as public health requirements etc.%3

In the sphere of civil delicts (damages, torts) and quasi delicts (unjust enrichment),
the CJEU’s case-law has so far dominantly followed the approach of merely assessing
whether the national law regulating them is compatible with the EU law.%4 Despite
that, more than once has the CJEU stepped into this domain, e.g., by requiring equal
legal consequences for breaching national law and EU law as a part of core principles
of EU law (principle of effectiveness, principle of equivalent protection).®5 Regarding
unjust enrichment, which is probably the closest purely private law concept to CUW,
the CJEU has consistently acknowledged that unjust enrichment law are consistent with
the EU law.%¢ I see a possible legal venue based on the core principles of the EU law
also for CUW. The CJEU has on multiple occasions and in different contexts related to
the principle that no one may benefit from their own dishonest behaviour.6” Creating
a unified inner market and enjoyment of the economic freedoms lying at the core of
the project of EU must go hand in hand with barring free movement of illicit property
and proceeds of crime. Even if the competence actually can’t be found in the existing
EU law, it would be worth and more transparent to try and establish it through Art. 352
TFEU, even though it would be a very demanding task.

60 See, e.g., RODRIGUEZ PINEAU, E. Article 81 [Judicial Cooperation in Civil Matters]. In: BLAN-
KE, H.J. - MANGIAMELL S. (eds.). Treaty on the Functioning of the European Union — A Commentary.
Cham: Springer, 2021, p. 49.

Judgment of the CJEU of 5 October 2000, case C-367/98, Federal Republic of Germany v. European

Parliament and Council of the European Union, § 84.

62 E.g., judgment of the CJEU of 8 June 2010, case C-58/08, The Queen v. Secretary of State for Business,
Enterprise and Regulatory Reform, § 32.

03 E.g., judgment of the CJEU of 10 December 2002, case C-491/01, The Queen v. Secretary of State for
Health, § 61.

64 See, e.g., judgment of the CJEU of 15 June 2023, case C-520/21, Arkadiusz Szczesniak v. Bank M. SA.,
dealing with the legal consequences of annulment of mortgage contract under Polish law.

65 See, e.g., famous judgments of the CJEU of 19 November 1991, joint cases C-6/90 and C-9/90, Franco-
vich; of 5 March 1996, joint cases C-46/93 and C-48/93, Brasserie du Pécheur SA v. The Federal Repub-
lic of Germany and The Queen v. The Secretary of State for Transport; or of 8 March 2001, joint cases
C-397/98 and C-410/98, Metallgesellschaft Ltd. and others.

66 See, e.g., judgment of the CJEU of 13 July 2006, Vincenzo Manfredi v. Lloyd Adriatico Assicurazioni SpA
and others, joint cases C-295/04, C-296/04, C-297/04 and C-298/04, § 94.

67 See, e.g., Arkadiusz Szczesniak v. Bank M. SA., § 81; judgment of the CJEU of 9 March 1999, Centros Ltd.
V Erhvervs. Og Selskabsstyrelsen, case C-212/97, § 24; or judgment of 2 March 2010, Janko Rottmann
v. Freistaat Bayern, C-135/08, § 52.
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I believe the risks are worth taking. If a new civil measure is constructed and
a strong link is maintained to the narrow, limited definition of suspicion of criminal
origin of the property in question — as set out in Art. 16(1) and (4) and Art. 2(1), (2),
and (3) of Directive 2024/1260, and not refuted in prior criminal proceedings — as the
two key preconditions for initiating civil CUW proceedings, I claim that this would
still satisfy the requirement of the framework of proceedings in criminal matters to the
CJEU’s satisfaction. Even if it is not this case, judicial cooperation in civil matters may
be used as a substitute. And if, by any chance, the reason the EU drafted Art. 1 of Di-
rective 2024/1260 in this manner was a concern that a purely civil nature would hamper
IJCCM, I am convinced that this problem would likewise be solvable by appropriate
tools far more respectful of the fundamental principles of criminal law.

The dangers and negative consequences of criminal assets and their unrestrained use
by criminals are so widely shared among states internationally that most of them would
surely be interested in a treaty which would allow for civil (or also criminal in one
package) measures of cooperation as well. Of course, there are states that benefit from
harbouring such assets and their holders, who wouldn’t be interested in participating.
However, these states cannot be compelled to accept the characterisation of CUW based
on Art. 16 within framework of proceedings in criminal matters for the purposes of
[IJCCM already under the current arrangements if they choose not to, and their position
is currently stronger as this characterisation is problematic, in comparison to a scenario
in which they would have to openly state that they don’t want to engage in a project of
international cooperation in civil CUW measures.

4. CONCLUSION

This paper has examined the conceptual problems of CUW as mandated
for all MS by Art. 16. It situated CUW within its theoretical, historical, and case-law
context and subjected it to critical analysis — both drawing on existing academic dis-
course and casting certain aspects in a new light, particularly the selectivity of an that
denies the presumption of innocence with respect to the economic dimension of crime,
while the same rationale would be unacceptable in other spheres of criminality. The
paper concludes that a preferable approach to CUW would be to openly subject it to
the civil law framework and offers argumentation in support of this position. It also
identifies the pragmatic reasons for which the EU framed CUW under Art. 16 within
“proceedings in criminal matters”, addresses those reasons, and offers solutions that do
not undermine the conclusion that, all things considered, the civil procedure route is the
optimal approach.
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Masaryk University, Faculty of Law
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Abstract: This article examines the purpose of corporate criminal liability, a concept not yet firmly
established in theory. A proper definition of this purpose — one that respects the specific
nature of legal entities — gives an answer to the question of what we expect to achieve
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Across legal systems, corporate criminal liability raises a debated question:
what purpose does it serve, and what means should be deployed to attain that purpose
efficiently? The intrinsic role of criminal liability is to punish and deter the perpetrator
through the imposition of a penalty. Such a penalty, however, often lacks motivational
and preventive elements. It is thus worth asking how to establish the best mutual bal-
ance between the punitive and the preventive aspect of corporate criminal liability, and
whether and under what circumstances diversion — used ever more broadly in criminal
proceedings against legal entities in the past decade in particular — might represent
a full-fledged alternative to punishment.

THE ROLE OF CRIMINAL CORPORATE LIABILITY

The development of corporate criminal liability has always been informed
by the specific features that set legal entities apart from natural persons. Theories of
the purpose of criminal justice! were conceived in connection with the need to justify

I SOLNAR, V.- FENYK, J. - CISAROVA, D. - VANDUCHOVA, M. Systém ceského trestniho prava. I1I:
Tresty a ochranna opatreni [System of Czech Criminal Law. Vol. III: Punishments and Protective Measu-
res]. Prague: Novatrix, 2009, p. 27.

© 2026 The Author. This is an open-access article distributed under the terms of the Creative 61
Commons Attribution License (https://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



the imposition of punishment on delinquent individuals, which is why they cannot be
automatically applied to legal entities. The purpose of punishment is not defined by law,
and its specific application to legal entities is thus determined exclusively by judicial
practice and its doctrinal guidance. The rationale for corporate criminal liability is dif-
ferent because of the underlying differences on the part of the perpetrator, in particular
the specific causes of corporate crime, and the absence of any immediate deterring
mechanisms which would naturally discourage a corporate actor from engaging in crim-
inal activities.2

Given that legal entities are a wholly artificial construction, the punitive potential of
criminal penalties to their actions is limited, or at the very least requires modifications,
compared to natural persons as perpetrators of crime. Legal entities do not have the
capacity to appear as subjects endowed with moral responsibility, nor do they possess
a conscience which could influence their behavior; as such, the actions of legal entities
are from a subjective point of view value-indifferent.3 The actions and decisions which
they take are subject to a rational calculation of potential gains and losses.* Hence, the
deterrent effect of corporate criminal liability rests in the threat that the corporation may
be restricted in its activities — which includes the possibility of becoming ineligible for
public subsidies or being excluded from participation in public tenders — as a conse-
quence of a criminal-law conviction; in the threat of substantial reputational damage
or jeopardy; and in the direct and indirect impact which a conviction might have on
the legal entity’s bottom line.> A properly configured corporate culture — understood as
a set of procedures that influence the behavior of individuals inside a corporation, who
in turn shape the culture of their organization — may act as a corrective factor for the
basic decision-making mechanism of a corporation, taking into account the likelihood
and consequences of potential criminal penalties.® Criminological findings confirm
that a deviant corporate structure is often the cause behind the lack of preventative
mechanisms (in the form of compliance programs) and thus represents an important
criminogenic factor for white-collar crime on the part of legal entities.”

Achieving the objective of corporate criminal liability therefore requires a proper
balance between its punitive elements and those that play an individually preventative
role — focused on restoring a healthy corporate culture and preventing further criminal

2 O’SULLIVAN, J. R. How Prosecutors Apply the “Federal Prosecutions of Corporations” Charging Policy
in the Era of Deferred Prosecutions, and What That Means for the Purposes of the Federal Criminal Sanc-
tion. American Criminal Law Review. 2014, Vol. 53, No. 1, pp. 32-33.

3 WELLS, C. Corporations and Criminal Responsibility. 2nd ed. Oxford: Oxford University Press, 2005,
pp. 79-80.

4 GOBERT, J. — PUNCH, M. Rethinking Corporate Crime. London: LexisNexis Butterworths, 2003,
pp. 774-776.

5 KHANNA, V. S. Corporate Criminal Liability: What Purpose Does It Serve? Harvard Law Review [online].
1996, Vol. 109, No. 7, pp. 1493-1496 [cit. 2026-06-04]. Available at: https://ssrn.com/abstract=803867.

6 SARRE, R. Penalising Corporate “Culture”: The Key to Safer Corporate Activity? In: GOBERT, J. —
PASCAL, A.-M. (eds.). European Developments in Corporate Criminal Liability. London, New York:
Routledge, 2011, pp. 84-98.

7 For the details, cf. DANKOVA, K. Kriminogenni faktory trestni odpovédnosti pravnickych osob [Crimi-
nogenic Factors of Corporate Criminal Liability]. Acta Universitatis Carolinae luridica. 2017, Vol. LXIII,
No. 2, pp. 59-70.
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conduct. The recent amendments to the Act No. 418/2011 Sb., on the criminal liability
of legal persons and on proceedings against them (CCL Act), show that these two as-
pects can be combined to some degree, even so, one of them will unavoidably play the
dominant role. The choice between them necessarily depends on the nature of the legal
entity in question, the likelihood that it may be rehabilitated even in the absence of direct
sanctioning, its history of deviance, and the scope and severity of the failure of corpo-
rate governance which was one of the causes of the crime committed by the legal entity.

However, as one searches for suitable means by which the state may respond to
criminal activities by corporate entities, an additional aspect of sanctioning legal enti-
ties emerges. Any punishment imposed on a legal person affects the corporation only
through the economic consequences which are directly or indirectly associated with it.
Likewise, the individually preventive purpose of punishment — intended to alter the way
the legal person operates and to avert future criminal conduct — is not really aimed at
the legal person “itself”. In both cases, corporate criminal liability is de facto an indirect
means of taking influence on natural persons, namely the individuals holding executive
management positions within the legal person. They are the ones motivated primarily by
an interest in the further economic functioning of legal entities under the conditions of
the imposed sanction, who are not directly affected by the sanction itself (unlike its con-
sequences).® When assessing whether society is being effectively protected by the way
in which justice is served on delinquent actors, one must take into account that the pur-
pose of punishment is being entrusted to natural persons acting on behalf of corporation.

DEVELOPMENT OF THE CZECH LEGAL PERSPECTIVE
FROM PURELY PUNITIVE CORPORATE CRIMINAL LIABILITY
TO GREATER EMPHASIS ON INDIVIDUAL PREVENTION

Fourteen years have passed since corporate criminal liability was intro-
duced in the Czech Republic by the CCL Act. Over the course of its existence the law
has been amended on average once a year. In its fundamentals, however, only few ma-
jor milestones have gradually shifted the view on the proper shape and purpose of the
state’s criminal-law sanctions against corporate crime.

Although the CCL Act does not define the purpose of sanctioning, originally it tended
toward an almost exclusively punitive understanding of criminal liability. The original
model of imputability of the actions taken by individuals in an executive or supervisory
role [Sec. 8 (1)(a)—(c) and (2)(a) of the CCL Act], while based on the subject element
of culpability on the part of such individual (a natural person), was construed strictly
objectively, giving the legal entity no opportunity to prevent its liability or to escape
punishment. The law contained only one explicit reflection of the preventive function:
a corporation’s liability for an employee’s crime was conditional upon a failure of cor-
porate governance [cf. Sec. 8(1)(d), (2)(b) of the CCL Act].

8 KHANNA, c. d.
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The preventive function of the CCL Act was first strengthened by amendment
No. 183/2016 Sb. The opportunity for exculpation of legal person from criminal li-
ability, irrespective of the position held by the primary perpetrator, by showing that
it had made every reasonable effort to prevent the crime, was introduced in Sec. 8(5)
CCL Act. By its nature the exculpation clause aims at general prevention. Its primary
objective is to compel legal entities to introduce and observe compliance programs, so
as to prevent future criminal conduct within their operations and to mitigate the risk of
criminal liability if a crime is nonetheless committed. At this stage, however, the CCL
Act still lacked any mechanism that would motivate delinquent entities to implement
effective preventative measures.

The amendment No. 133/2022 Sb. recognized the role of individual prevention
during the on-going enforcement of a ban on certain activities as a form of criminal
sanction. Under Sec. 22a(1) convicted legal entities may have the remainder of their
sentence suspended, subject to probation for a set period, if they show that they have
implemented effective preventive and remedial measures rendering further enforcement
of the ban unnecessary. This is a further manifestation of the effort to reduce the punitive
and deterrent role of criminal justice in favor of strengthening its preventive role.

A fundamental shift toward individual prevention came with amendment
No. 270/2025 Sb., effective as of 1 January 2026. Following this amendment, the CCL
Act [Sec. 14(1)] expressly stipulates, that the legal entity’s efforts to implement effec-
tive preventive and remedial measures in response to a criminal offense shall be taken in
account as an important circumstance in sentencing, including when assessing whether
an alternative procedure (including the new form of diversion) may be applied. The
goal is to motivate delinquent entities to adopt measures upon finding that a crime has
been committed as a tool fostering the restoration of corporate culture. This approach
dovetails with criminologists’ findings according to which the absence or ineffective-
ness of preventative measures is a major criminogenic factor for crimes committed by
legal entities.

Despite their particular character, these changes already show how the law has
reoriented itself toward corporate criminal liability as a combination of punitive and
preventative features through what is known as compliance systems, which may be
taken into account in criminal proceedings, depending on the stage to which they have
progressed, in favor of the legal entity.

DIVERSION® AS A MEANS TO THE END OF ATTAINING
THE PURPOSE OF CORPORATE CRIMINAL LIABILITY — YEA
OR NAY?

The punitive and deterrent function of criminal liability is of key im-
portance, and as such is irreplaceable. But in the interest of making the response

9 The term diversion is used here in its narrow sense of a procedural course of action which does not result
in a judgment.
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of the state to crime faster and more efficient, room has increasingly been made
for the application of pre-trial diversion instruments, as an alternative to sentencing.
It is self-evident that such instruments cannot have the same deterrent effect, nor
the same consequences, as the punishment imposed in a public court trial. Howev-
er, in suitable cases they may hold greater potential for individual prevention which,
in combination with the quasi-punitive impact on corporate perpetrators, may prove
sufficiently effective to attain the purpose of the punishment that would otherwise
have been imposed.

Unlike the punishment of natural persons, Czech criminal law does not recognize
suspended sentences for legal persons. Any conceivable sentence thus has immediate
punitive consequences (in the specific sense applicable to legal entities). The implemen-
tation of individual preventative measures following the imposition of such a sentence
is left entirely to the legal entity, and if it were to fail in this endeavor, no further
public-law response is provided for, even in cases in which public-law oversight would
otherwise be relevant.

This shortcoming may be addressed by diversions combined with a conditional de-
ferral of criminal prosecution. This concept is referred to as a Deferred Prosecution
Agreement (DPA). DPAs are negotiated between the public prosecutor and the accused
party. They resolve the alleged corporate misconduct outside the standard procedure of
a court trial leading to judgment and criminal sentence. DPAs make the definitive end
of prosecution conditional upon fulfilment of specified conditions during a probation
period, with the threat that proceedings may be resumed if the legal entity fails to com-
ply. Used in full awareness of their benefits and drawbacks, DPAs may properly balance
the deterrent and preventive functions of criminal justice. To fulfill its (quasi-)pu-
nitive role,!0 it must (aside from stipulating a probation period) set out punitive ob-
ligations and restrictions as placing a bond; implementing a functioning compliance
program; and, where applicable, submission to monitoring which ensures that the per-
petrator discharges its obligations.

On the part of the indicted legal entities benefit of DPAs is twofold: they avoid
the adverse consequences of a conviction and gain room to participate in address-
ing the consequences of criminal liability free from the inherent uncertainty of
a court trial.!! For the criminal-justice authorities, by contrast, DPAs offer an indi-
vidualized response tailored to the specific corporate perpetrator, offering oversight
over the entity’s compliance with the duties imposed during the probation period, and
the possibility to resume prosecution if the entity fails to comply, avoiding lengthy
evidentiary proceedings.

The downsides follow from the experiences stemming from DPAs abroad. The
most strident criticism can be heard in the United States of America, where the use
of non-trial resolutions over the past twenty years has been identified as the biggest

10 SCERBA, F. Odklon jako sankéni opatieni [Diversion as a Sanctioning Measure]. Trestnépravni revue
[Criminal Law Review]. 2009, Vol. 8, No. 2, pp. 33-36.

I DAVIS, F. Judicial Review of Deferred Prosecution Agreements: A Comparative Study. Columbia Journal
of Transnational Law [online]. 2022, Vol. 60, No. 3, p. 751 [cit. 2026-06-04]. Available at: https://ssrn
.com/abstract=4072985.
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shift in addressing white-collar crime.!2 Some critics even consider the way in which
these resolutions are used an erosion of corporate criminal liability and, indeed, of
the rule of law.!3 Particular reference is made to their excessive use in matters of se-
rious crimes committed by large corporations that draw heavy media attention, where
little consideration appears to be given whether the DPA will achieve the anticipated
purpose in the spirit of motto “foo big to jail”’;'* to the high reoffending rate of
corporations whose criminal case was resolved by diversion;!5 to the unwillingness
of prosecutors to respond to corporations’ failure to adhere to the agreed terms by
reopening the criminal case and instead tending to rather reword the terms of the
agreement;!¢ to the absence of uniform and predictable rules for entering into DPAs
and lack of public oversight.!”

Legal scholars hold wildly different opinions on the effectiveness of DPAs as an
alternative to punishment. In full awareness of the fact that both camps have compelling
arguments to support their view, one may conclude that:

i) Both the direct and the collateral effects of punitive measures against legal entities
are very different from those against natural persons, and have their limits.

ii) In this regard, DPAs may represent an effective alternative to punishment, as
long as the character of the legal entity and the circumstances of the case allow
for the conclusion that the purpose of criminal liability will be attained through
the DPA at least as well as through punishment, so that a direct punitive effect is
unnecessary.

iii) Attaining the purpose of criminal liability presupposes that the punitive and the
preventative effects on the legal person are properly balanced.

iv) If the DPA is to be considered a sufficient alternative to sentencing and find broad
use, one must put mechanisms into place which guarantee an equitable and trans-
parent approach under which public interest is sufficiently protected, as well as
safeguards against potential abuse.

IS

O’SULLIVAN, c. d., p. 77.

13 UHLMANN, D. M. Deferred Prosecution and Non-Prosecution Agreements and the Erosion of Corporate
Criminal Liability. Maryland Law Review [online]. 2013, Vol. 72, No. 4, pp. 1295-1344 [cit. 2026-06-04].
Available at: https://ssrn.com/abstract=2334230; GOTTSCHALK, P. Deferred Prosecution Agreements as
Miscarriage of Justice: An Exploratory Study of Corporate Convenience. Journal of Economic Crimino-
logy [online]. 2024, Vol. 4, No. 30 [cit. 2026-06-04]. Available at: https://www.sciencedirect.com/science
/article/pii/S2949791424000113.

14 PARKER, M. J. - DODGE, M. An Exploratory Study of Deferred Prosecution Agreements and the Adju-
dication of Corporate Crime. Journal of Financial Crime. 2023, Vol. 30, No. 4, p. 950.

15 HOMER, E. M. — MAUME, O. M. The Deterrent Effect of Federal Corporate Prosecution Agree-
ments: An Exploratory Analysis. Journal of White Collar and Corporate Crime. 2024, Vol. 5, No. 1,
pp. 20-22.

16 Tbid., p. 18.

17 REILLY, P. R. Sweetheart Deal, Deferred Prosecution, and Making Mockery of the Criminal Justice Sys-

tem: U.S. Corporate DPAs Rejected on Many Fronts. Arizona State Law Journal. 2018, Vol. 50, No. 4,

pp. 1113-1170.
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DEFERRED PROSECUTION OF LEGAL ENTITIES IN THE CZECH
REPUBLIC — POTENTIAL AND RISKS

Following the example of legislation in other European countries,!® and
with reference to the OECD’s 2021 Anti-Bribery Recommendation,!® which calls for the
broader application of non-trial resolutions in corporate criminal matters, amendment
bill No. 270/2025 Sb. has added to the CCL Act (Sec. 37b—37f) the legal institution of
deferred prosecution agreements (DPAS — “podminéné upusténi od trestniho stihani”)*
exclusively for legal entities (which comes into force on a deferred schedule on 1 July
2026).21

The decision-making process for making use of a DPA depends on the stage to which
proceedings have progressed: during the pre-trial period, the decision lies with the state
prosecutor and with the presiding judge during the court trial. Very unusual to the Czech
criminal procedure system is the option to enter into the DPA even before (and in lieu
of) the resolution whereby the criminal prosecution of the legal entity is being com-
menced. Deferred prosecution in proceedings against legal entities is not restricted by
the category of severity of the criminal offense but is conditional upon one substantive

18- One may observe how DPAs have made gradual inroads across individual European jurisdictions from

2013 onward. France introduced its own flavor of DPA (known as “convention judiciaire d’intérét pu-
blic”) by way of the 2016 law known as Sapin II Law. Here, diversion is implemented by giving the
state prosecutor the discretion to offer an agreement to the legal entity in the public interest, which is
subject to a public hearing and approval by the court. For the details, see Loi n® 2016-1691 du 9 décem-
bre 2016 relative a la transparence, a la lutte contre la corruption et a la modernisation de la vie éco-
nomique. In: Légifrance [online]. [cit. 2026-06-03]. Available at: https://www.legifrance.gouv.fr/loda/id
/JORFTEXT000033558528.
In Great Britain, the DPA was implemented through the Crime and Courts Act 2013. DPAs allow prosecu-
tors to suspend criminal proceedings against corporate bodies for economic crimes, in exchange for finan-
cial penalties, reparation, and compliance measures. In the Netherlands, there is no specific diversion for le-
gal entities; instead, the general diversion — transaction (transactie) — set forth in Section 74 of the Criminal
Code is used. More detailed rules for so-called large transactions, in which a higher monetary amount (over
EUR 200,000) is required to be paid by both natural and legal persons, are set forth in the Public Prosecu-
tion Service’s guidelines — see College van Procureurs-General. Aanwijzing hoge transacties (2020A005)
[Directive on High-Value Settlements (2020A005)]. In: Openbaar Ministerie [Public Prosecutor’s Office]
[online]. 2020 [cit. 2026-06-03]. Available at: https://www.om.nl/onderwerpen/beleidsregels/aanwijzingen
/executie/aanwijzing-hoge-transacties-2020a005.

19 Recommendation of the Council for Further Combating Bribery of Foreign Public Officials in Internatio-
nal Business Transactions. In: OECD Legal Instruments [online]. [cit. 2026-06-03]. Available at: https://
legalinstruments.oecd.org/en/instruments/oecd-legal-0378.
[conditional suspension of criminal prosecution].
Even before deferred prosecution was implemented, one could, in proceedings against legal entities, take
recourse to the institution of setting aside prosecution subject to probation (which was however limited
to misdemeanors) or to a plea bargain (in Czech terminology, an “agreement on guilt and punishment”),
which must however be approved by the court (in the form of a judgment of conviction). To some degree,
both approaches face a constraint when it comes to their practical application: they require that the legal
entity has confessed or, as it were, has pled guilty — whereas it is regularly being called into question whe-
ther these forms of diversion may at all invoked when the natural person whose crime is imputed to the
legal entity refuses to confess.

2
2

- 3

67



requirement and several formal requirements being satisfied, including the imposition
of (quasi)punitive measures.??

I. THE SUBSTANTIVE CONDITION FOR DEFERRED PROSECUTION

Whether or not a DPA may be concluded is dependent on the assessment
of whether diversion will adequately protect public interest. The law provides a non-ex-
haustive list of relevant factors [Sec. 14(1), (3) of the CCL Act]. These include the
nature and severity of the criminal offense; the circumstances of the legal entity (such
as its history of operations and the size of its workforce); the existence or absence of
an effective set of preventative measures; the conduct of the legal entity after the crime
(such as efforts to compensate damages or the ex-post implementation of preventative
and remedial measures); the likely consequences of a sentence for its future opera-
tions; and the consequences for third parties whose interests are protected under the law
(i.e., injured parties and the corporation’s creditors).

The substantive requirement is of primary importance. Unless it is sufficient in terms
of protection of the public interest, the road to the DPA is blocked. The aforementioned
list of such circumstances is already fairly broad; moreover, it has been conceived as
a non-exhaustive list, built on general legal terms. Taken together, this provides the law
enforcement authorities with relatively broad discretion in their assessment. Conse-
quently, it is highly advisable that the decision on diversion includes in each individual
case the reasons why and how the purpose of criminal liability is being achieved, based
on the specific circumstances of the case that speak in favor and against diversion,
respectively, so as to ensure that the decision remains open to a proper review. It is for
this reason that DPAs are in some countries made conditional upon court oversight.2
A frequent objection is that DPAs must not be used as a way for corporations to buy
themselves out of criminal liability, as this would undermine society’s trust in the ad-
ministration of criminal justice. This has given rise to recommendations?* that DPAs be
made part of the public record, disclosing the rationale behind the diversion, the specific
circumstances that were taken into account, and the justification given as to why the
imposed measures are considered sufficient. However, public disclosure at the same
time diminishes one important aspect of non-trial resolutions, namely the absence of
defamatory impact.

In order to be able to monitor the way in which justice is being administered, DPAs
(and the related court decisions) are usually made public. However, various jurisdictions

22 As to the discussion in the run-up to the implementation of DPAs in Czech law, cf. GRIVNA, T.-BOHU-
SLAV, L. Konsenzualni vyfizeni véci v trestnim fizeni proti pravnickym osobam [Consensual Resolution
of Cases in Criminal Proceedings Against Legal Persons]. In: Advokadtni denik online [Lawyer’s Jour-
nal Online] [online]. 28. 11. 2023 [cit. 2026-06-03]. Available at: https://advokatnidenik.cz/2023/11/28
/konsenzualni-vyrizeni-veci-v-trestnim-rizeni-proti-pravnickym-osobam/.

23 This is the case e.g., in France, Great Britain, Ireland, Canada, Australia, and, to a limited degree, the
U.S. As for the latter, a closer look is taken in REILLY, P. R. Sweetheart Deal, Deferred Prosecution, and
Making Mockery of the Criminal Justice System: U.S. Corporate DPAs Rejected on Many Fronts. Arizona
State Law Journal. 2018, Vol. 50, No. 4, pp. 1145-1148.

24 Tbid., pp. 1164-1165.

68



the publicity requirement to be waived, or to redact or anonymize the content of DPAs
before publication, unless publication is essential for public-interest considerations.?
Czech law does not anticipate that the DPA will be published. To some extent, the
call for an element of public control over the transparency, equity, and sufficiency of
deferred prosecution may be answered, following the example of other countries, by
drawing up guidelines2¢ that would set out in more detail the terms on which a DPA may
be concluded, including the conditions for imposing them (or, as the case may be, for
refraining from imposing them). Whether these conditions were satisfied is then to be
open to review within the context of appeal procedure.

One should add that in its basic manifestation the deferred prosecution agreement
is of a similar nature to the existing institution of diversion, also as regards the con-
ditions under which it may be applied. For this reason, the settled legal practice for
assessing such conditions already exists, so the criminal-justice authorities can draw on
substantial experience in examining the sufficient public-interest protection condition.
The guidance noted above is also clearly needed given the formally unlimited range of
offenses now covered by a DPA in the Czech Republic.

While the issue is highly complex, one may, in response to the experiences made
with the DPAs in other jurisdictions, postulate basic propositions as follows:

i) The DPA has its place when the accused corporation has a clean criminal record.
Prior criminal convictions ought to present an obstacle to its application.

ii) The DPA is not the appropriate tool to respond to large-scale cases of deviant corpo-
rate culture. As a rule, the purpose of criminal liability usually will not be achieved
by diversion in those cases in which the corporation had no preventative measures
in place at all, or in which such measures were largely dysfunctional.

iii) Inthe case of serious criminal offenses, the diversion assessment ought to take as its
point of departure the degree to which governance failure occurred on the level of
the corporation. Cases where senior management (“the tone of the top™) was deeply
involved in wrongdoing should not be diverted. An exception may be cases where
a replacement of responsible management has taken place.

25 In Canada, this exception applies if there is a risk of compromising a fair trial or other criminal proceedings
In the Netherlands, only so-called “high-value transactions” involving amounts exceeding 200,000 EUR
are disclosed.

26 Guidelines in connection with the implementation of DPAs have been passed on the level of public pro-
secution or the justice department (depending on how the prosecutorial system is structured), often in
cooperation with additional entities, e.g., in Great Britain (see Crown Prosecution Service — Serious Fraud
Office. Deferred Prosecution Agreements Code of Practice: Crime and Courts Act 2013 [online]. Lon-
don: Crown Prosecution Service, 2014 [cit. 2026-06-03]. Available at: https://www.cps.gov.uk/publication
/deferred-prosecution-agreements-code-practice), in France (see Agence frangaise anticorruption — Parquet
national financier. Guidelines on the Implementation of the Convention Judiciaire d’Intérét Public (Judi-
cial Public Interest Agreement) [online]. Paris: Agence frangaise anticorruption, 2019 [cit. 2026-06-03].
Available at: https://www.agence-francaise-anticorruption.gouv.fr/files/files/EN_Lignes_directrices
_CJIP_revAFA%20Final%20(002).pdf), alternatively, terms and requirements may be stipulated in more
detail in the law itself, as is the case e.g., in Canada (see Criminal Code § 715.32 by Amendment to the
Law in 2018. In: Government of Canada [online]. [cit. 2026-06-03]. Available at: https://laws-lois.justice
.gc.caleng/acts/c-46/section-715.32.html).
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iv) Diversion should be considered primarily in cases where the legal entity cooperates
with the law enforcement authorities. Cooperation should include providing the
results of its internal investigation or self-reporting. On the other hand, excluded
from diversion should be the cases, where company refuses cooperation, conceals
evidence, obstructs investigation, or protects culpable individuals.

v) The size or economic leverage of a legal entity ought not to be the sole justification
for the DPA.

vi) The DPA is not the right choice where grave harm (loss of lives, harm to human
health, harm to other interests of relevance for society as a whole) comes into play.
Cases requiring a formal declaration of guilt or strong public denunciation through
trial and where judicial prosecution is necessary for public interest or restoration of
public confidence should be excluded.

II. FORMAL CONDITIONS OF DEFERRED PROSECUTION

The application of the DPA is contingent upon a conclusion based on the
principle of substantive truth. A conditional waiver of criminal prosecution applies only
where the results of the investigation sufficiently justify the conclusion that the crime
has occurred and it was committed by a legal entity [Section 37b(1) CCL Act].

Deferred prosecution means that the accused corporation forfeits its right to have
its case heard in a public court trial; hence, deferred prosecution requires the express
consent of the corporation. A confession or guilty plea is not required.

Like other diversions, deferred prosecution has a reparatory function. It is there-
fore conditional upon compensation for damage and other harmful consequences of the
crime, or — at a minimum — entering into an agreement on damages during the proba-
tion period. A breach of such agreement triggers the resumption of standard criminal
proceedings.

The probation period is six months to two years for basic diversion [Sec. 37b(1) of
the CCL Act] and up to five years in qualified cases [Sec. 37b(2) of the CCL Act].

III. (QUASI)PUNITIVE AND PREVENTATIVE MEASURES

The decision to impose (quasi-)punitive measures is an obligatory part
of any DPA. It is through these agreements that the punitive role of criminal liability
is consummated. Through its unique nature and its tangible impact, this procedure is
meant to act preventatively and to guide the corporation toward avoiding criminal li-
ability in the future based on the realization that (from the vantage point of the theory
of rational choice) “crime doesn’t pay”. Finally, the thus imposed measures are also of
decisive importance for determining whether public interest is sufficiently protected by
diversion in the individual case.

Each DPA comes with the obligation for the legal entity to pay a certain amount
at an account held by the state. In the Czech Republic these funds are earmarked for
compensating the victims of criminal offenses [Sec. 37b(1)(d) of the CCL Act]. The
law merely stipulates that the amount paid must not be manifestly disproportional to the
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nature of the criminal offense or to the financial standing of the corporate perpetrator.
In this manner, a parallel should be drawn between the amount of the “fine”” and that of
the court-imposed penalty. In terms of procedural transparency, this is yet another area
in which the criminal-justice authorities should be held to a rather stringent standard
in terms of providing a compelling justification for the amount of such payment that is
open to further review.

There also exists a qualified version of deferred prosecution, which may apply if
justified by the nature and severity of the crime, the circumstances under which it was
committed, or the standing of the legal entity. This qualified diversion entails the impo-
sition of one or several measures set out in Sec. 37b(2)(a)—(c) of the CCL Act.

The obligation to refrain from certain activities within whose context the criminal
offense was committed serves primarily a preventative purpose, whereas the CCL Act
stipulates that the duration of this obligation may be shortened once the legal entity has
adopted adequate measures so that continued restraint is no longer necessary (Sec. § 37e
par. 3 CCL Act). That being said, this restriction also carries a punitive element, similar
to a regular sentence banning a corporation from certain activities. It must therefore be
taken into account when assessing whether diversion is a sufficient response to the case
at hand.

By far the most fundamental change, in terms of accentuating the preventive func-
tion of corporate criminal liability, is the newly introduced option to oblige the legal
entity to adopt a set of preventive and remedial measures, which the legal entity must
put into operation during the probation period as a precondition for its rehabilitation un-
der the DPA. In light of what has been said above, this obligation should relate to those
areas of the entity’s activity directly connected to the crime committed, rather than to the
introduction of comprehensive compliance systems across all of its operations. In duly
justified cases, this obligation may be coupled with a requirement that the legal entity
submit to compliance monitoring exercised by an independent specialist — an attor-
ney-at-law or chartered auditor (as regulated in more detail in Sec. 37d of the CCL Act).

Adding the criminal monitorship, as a remedial mechanism where an independent
third-party professional is appointed to oversee the implementation of preventative and
remedial measures by an independent person, is a step in the right direction. It reflects
the limited capacity of law enforcement to exercise such oversight in a qualified manner.
The lawmaker may, however, fairly be criticized for partly leaving the choice of that
monitor to the indicted corporation. The law contemplates a contractual relationship
between the legal entity and the monitor, with the entity paying for the monitor’s ser-
vices. At the same time, the CCL Act partly disrupts this client-provider relationship
by relieving the monitor of any duty of secrecy toward the investigating authorities
and requiring the monitor to follow their instructions. Given that the monitor is in fact
conceived as the extended arm of criminal justice and supposed to warrant sufficient
independence, one may consider the CCL Act defective in postulating a direct contrac-
tual relationship between the monitor and the corporation — a shortcoming which may
compromise the public trust in the monitor’s unbiased approach to their task, and in the
objectiveness of the legal entity’s rehabilitation during the probation period based on
the monitor’s report.
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This shortcoming can largely be overcome by strictly enforcing the statutory re-
quirement that the appointed monitors be specialists in their field. For now, there
exists no official list of such experts and it will thus presumably be necessary to take
recourse to testable references that would warrant a high standard of oversight. It will
therefore be necessary to rely on verifiable references warranting a high standard of
oversight. The monitor’s report should specify the implemented measures, describe
how they operate transparently, and provide evidence of their effectiveness. The re-
port as such should be as well subjected to a review by the investigating authorities.
Even so, the above-mentioned shortcoming should be remedied by an amendment
to the law whereby the contractual relationship with the monitor is transferred from
the legal person in question to the state. It should also be the state who pays for the
monitoring services using the funds placed by the corporation into escrow for this
purpose. The best long-term solution would be to establish a public body specializing
in oversight of corporate compliance measures, as was done for example in France,?’
however, the creation of such a body has not even begun to be discussed in the Czech
Republic as of yet.

CONCLUSION

It appears that a proper balance between punitive and preventive ele-
ments may be the royal road to effective corporate criminal liability. Following the
amendments to the CCL Act, one can observe how the effort to reach such balance
is reflected both in the realm of sentencing and enforcement (where preventative ele-
ments have been added) and in alternative procedural solutions for resolving criminal
matters. The implementation of DPAs has created room for taking preventive influ-
ence on legal entities through a sufficient (quasi)punitive element. This new diversion
has the novel and promising potential to steer the behavior of legal entities. Given
that in this breadth and form it is as of yet untested in the Czech legal context, its
roll-out is associated with a certain measure of distrust and uncertainty as to its appli-
cation, not least with reference to the risks inherent in the way in which it has been
laid out in the relevant provisions of the law. Even so, adopting this concept was
unambiguously a step in the right direction, it must be taken in full awareness that
its application in practice will need to be shaped further going forward. The criticism
of DPAs, drawn mainly from U.S. experience indeed focuses on their practical ap-
plication rather than on the specific wording of the underlying legislation. The legal
framework leaves broad leeway for making use of the option of deferred prosecution,
provided that the purpose of criminal liability is still fulfilled. In many ways, it thus
depends on the approach taken toward the application of this concept in practice

27 The French Anti-Corruption Agency (AFA) is a government agency tasked with providing advisory and
audit services to relevant authorities and persons to help them prevent and detect corruption, including
supervision of the implementation of business entities’ anti-corruption compliance programs, particularly
in the case of judicial public-interest agreements. Cf. Agence frangaise anticorruption: accueil [online].
[cit. 2026-06-04]. Available at: https://www.agence-francaise-anticorruption.gouv.fr/fr.
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whether in spite of certain general risks associated with it will DPA become a fully
functional tool in proceedings against legal entities, following the example of other
countries and international recommendations.

JUDr. Katarina Tejnska, Ph.D.
Pravnicka fakulta Univerzity Karlovy
tejnska@prf.cuni.cz
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Abstract: Developments in the Regulation of Microplastics Management and the Impact

of a Potential International Plastics Treaty

This article examines the recent developments in the EU’s regulatory framework on
microplastics and provides an analysis of the ongoing negotiations concerning an international
treaty on plastic pollution. The article builds on the adoption of the Microplastics Regulation
(2023/2055) and maps subsequent EU legislative steps in this area, in particular the new
Pellets Regulation (2025/2365), the Packaging Regulation (2025/40), and the Waste Shipment
Regulation (2024/1157). In the second part, the author evaluates the evolution of the draft
texts of the future international treaty — from the ambitious and stringent Zero Draft to the
compromise-oriented and recommendatory Chair’s Draft Text Proposal of 2025. The article
analyses the causes of the diplomatic stalemate, especially the dispute over the inclusion
of so-called upstream measures that would limit the production of primary polymers. In
conclusion, the author assesses the potential impact of the international agreement on EU
law and notes that without firmly established production limits, the treaty’s influence on
EU legislation will remain rather marginal.
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UvVOD

Plasty a zejména mikroplasty patii mezi jedny z nejvyznamnéjsich po-
lutantti zivotniho prostiedi 20. a 21. stoleti. Plasty a mikroplasty, které¢ se do zivotni-
ho prostiedi dostanou, se dlouhodob¢ nerozkladaji, ale naopak kumuluji a mohou tak
predstavovat zavazny ekologicky problém, a to nejen samy o sobé¢, ale také jako nosic¢
dalsich nebezpecnych latek (at’ uz ptidavanych pfimo v ramci vyroby, nebo dalsich
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navazanych chemickych latek).! Mikroplasty jako ¢astecky plastii obecné mensi nez
5 mm v tomto sméru predstavuji obzvlasté zavazny problém, a to s ohledem na jejich
snadnou transportovatelnost nejen v ramci jednotlivych slozek zivotniho prostiedi, ale
také na velké vzdalenosti, a to bez ohledu na statni hranice.? 3

Dne 25. 9. 2023 bylo pfijato natizeni Komise (EU) 2023/2055, kterym se méni
ptiloha XVII natfizeni Evropského parlamentu a Rady (ES) ¢. 1907/2006 o registraci,
hodnoceni, povolovani a omezovani chemickych latek (dale jen ,,natizeni REACH®),
pokud jde o syntetické polymerni mikrocastice (dale jen ,,Nafizeni o mikroplastech®),
prostfednictvim kterého doslo a ma nadale dochazet k omezovani uvadeéni na trh nékte-
rych mikroplasti umysIné piidavanych do vyrobkd.

Toto Natizeni o mikroplastech ptedstavovalo prvni pravni piedpis na Grovni EU, kte-
ry se relativné komplexné zaméfil na nakladani s mikroplasty, byt jsou timto natizenim
feseny pouze mikroplasty, které jsou umyslné piidavany do vyrobki (napi. mikroplasty
ptidavané do kosmetickych pripravka ¢i Cisticich prostiedkti). Od piijeti tohoto Naii-
zeni o mikroplastech ovSem doslo k posunu na pud¢ této problematiky a EU se vénuje
problematice nakladani s mikroplasty (at’ uz pfimo, nebo nepfimo) i v dal$ich pravnich
predpisech.

Zaroven problematika plasti a mikroplastli nevyvolala ¢innost zakonodarcti pouze
v EU, ale také v mnoha dalSich zemich a také na mezinarodni urovni, kdy na pudé
UNEP byla zahdjena jednani ohledné mezinarodni umluvy sméfujici k omezeni znecis-
téni plasty — ,,Global Plastic Treaty“.

V navaznosti na tyto skutecnosti je cilem ¢lanku ptehledné zmapovat zmény v le-
gislativé EU v oblasti nakladani s mikroplasty od pfijeti Nafizeni o mikroplastech az
doposud. Dale je cilem ¢lanku také nastinit pfipadné dopady planované mezinarodni
umluvy tykajici se plastl na evropské predpisy, a to i s ohledem na jeji pfipadnou podo-
bu, nebot’ i kdyz tato dohoda méla byt mezinarodnim spolecenstvim piijata jiz ke konci
roku 2024,* tak za posledni rok a ptl nedoslo k Zaddnému zasadnimu ptibliZeni piijeti
finalni podoby planované mezinarodni imluvy.

I KOELMANS, A. A. — BESSELING, E. - WEGNER, A. - FOEKEMA, M. Plastic as a Carrier of POPs
to Aquatic Organisms: A Model Analysis. Environmental Science & Technology [online]. 2013, Vol. 47,
No. 14, s. 7812-7820 [cit. 2026-03-30]. Dostupné na: https://pubs.acs.org/doi/10.1021/es401169n.

2 Mikroplasty jsou odbornou literaturou obecné rozdélovany na dva typy, a to primarni a sekundarni mikro-
plasty, kdy hlavni rozdil spo¢iva v tom, jakym zpiisobem a zejména v jaké podobé se tyto mikroplasty do-
stavaji do zivotniho prostfedi. Za primarni mikroplasty jsou obecné povazovany takové mikroplasty, které
ptipravki nebo Cisticich prostfedkil). Naopak za sekundarni mikroplasty jsou obecné povazovany takové
mikroplasty, které se oddélily z vétsich kust plast (napf. ze syntetického obleceni ¢i plastového odpadu).
Evropska legislativa toto rozdéleni ov§em obecné nenésleduje a pracuje s pojmy umyslné pfidavanych
mikroplastti do vyrobku (byt tyto vétsinou zahrnuji praveé primarni mikroplasty) a mikroplastti neumyslné
se uvoliujicich (jedna se vétsinou o sekundarni mikroplasty). Z tohoto rozdéleni vychazi i strategické
dokumenty EU a na né navazujici opatieni (viz Pfilohu I Strategie pro plasty).

3 Blize k pojmu mikroplastii a jejich rozdé&leni Ize odkézat na NOVAK, A. Mikroplasty a plasty z pravniho
pohledu. Praha: Univerzita Karlova, 2022, s. 25-30.

4 United Nations Environment Assembly of the United Nations Environment Programme. Draft Resolu-
tion to End Plastic Pollution: Towards an International Legally Binding Instrument, UNEP/EA.5/L.23/
Rev.1. In: UNEP [online]. 2. 3. 2022 [cit. 2026-03-30]. Dostupné na: https://wedocs.unep.org/bitstream
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ZMENY V LEGISLATIVE EU

Jak jiz bylo naznaceno vyse, tak vyvoj evropské legislativy v oblasti na-
kladani s mikroplasty neustrnul na pfijeti Nafizeni o mikroplastech, ale objevuji se dalsi
pravni piedpisy, které se touto problematikou zabyvaji (byt’ je v tomto sméru evropska
legislativa spiSe zaméfena na plasty a plastovy odpad jako takovy).

NARIZENI 2025/2365 O PELETKACH

Nejvyznamngj$im pravnim piedpisem v této oblasti je bezesporu Natizeni
Evropského parlamentu a Rady (EU) 2025/2365 ze dne 12. listopadu 2025 o piedcha-
zeni ztratam plastovych peletek za Gcelem snizeni zne€isténi mikroplasty (dale jen
,Nafizeni o peletkach®), které ma snizit unik plastovych peletek do zivotniho prostredi.
Tyto plastové peletky, které jsou zakladni surovinou® pro dalsi vyrobu vétSiny plasto-
vych vyrobkl, patii mezi jeden z nejvétsich zdroji mikroplasti —jedna se o tieti nejvetsi
zdroj mikroplastli uvoliovanych netimyslng® do Zivotniho prostredi.”

Naftizeni o peletkach je souéasti snahy EU o naplnéni cilti vytéenych v jejich strate-
gickych dokumentech. V tomto sméru jeho piijeti vychazi ze Sdéleni Komise Evrop-
skému parlamentu, Radé, Evropskému hospodafskému a socidlnimu vyboru a Vyboru
regionti — Evropska strategie pro plasty v obéhovém hospodaistvi, COM(2018) 28 final,
ze dne 16. 1. 2018 (dale jen ,,Strategie pro plasty*).8

Obsahem predmétného nafizeni je v zdsadé omezeni vzniku znecisténi mikroplasty
u samotného zdroje, kdy cilem je dosazeni ,,nulového* znecisténi plastovymi peletka-
mi,? a to v rdmci celého procesu nakladani s nimi — pfi jejich vyrobé, jejich michani,
pfepravé, recyklaci ¢i vyrobé dal$ich plastovych vyrobki z nich.!9 Cilem Natizeni o pe-
letkach je rovnéz doplnit Natizeni o mikroplastech ve vztahu k omezeni Giniku mikro-
plasti do zivotniho prostiedi, aby mohl byt dosazen celkovy cil snizit inik mikroplastt
0 30 % do roku 2030.1!1

Naftizeni o peletkach se vztahuje na vSechny fyzické a pravnické osoby, které v pred-
chozim kalendainim roce nakladaly s plastovymi peletkami v EU, a to v mnozstvi
alespon 5 tun nebo vétsim. Dale pak nafizeni dopada na piepravce peletek (véetné

/handle/20.500.11822/38522/k2200647 - unep-ea-5-1-23-rev-1_- advance.pdf?sequence=1&is

Allowed=y.

At v podobé¢ recyklatu, nebo tzv. panenské suroviny.

Plastové peletky by bylo mozné zafadit mezi tzv. priméarni mikroplasty, tedy mikroplasty dostavajici se do

zivotniho prostiedi jiz v podob& mikrocastecek.

Bod (5) recitalu Natizeni o peletkach.

V ramci Piilohy 1 Strategie pro plasty je mezi planovanymi opatfenimi uvedeno i vypracovani opatfeni ke

snizeni ztrat plastovych peletek.

Cl. 1 Natizeni o peletkach.

10 Bod (15) recitalu Naiizeni o peletkach.

II' Bod 2.1 SDELEN{ KOMISE EVROPSKEMU PARLAMENTU, RADE, EVROPSKEMU HOSPODAR-
SKEMU A SOCIALNIMU VYBORU A VYBORU REGIONU Cesta ke zdravé planet& pro viechny Akéni
plan EU: ,,Vstiic nulovému znecisténi ovzdusi, vod a pudy*, COM/2021/400 final. In: EUR-Lex: Access to
European Union Law [online]. Brusel, 12. 5. 2021 [cit. 2026-03-30]. Dostupné na: https://eur-lex.europa
.eu/legal-content/CS/ALL/?uri=CELEX:52021DC0400 (dale jen ,,Akéni plan nulového znecisténi®).

o v

© =

©
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prepravcil ze tietich statl, pokud zastavuji v piistavech ¢lenskych statti) a osoby, které
se vénuji ¢isténi nadob a kontejnerti na peletky. Ne pro vSechny osoby ovsem plati dle
Narizeni o peletkach stejna pravidla a povinnosti. Jsou zde obecné povinnosti vymezené
v ¢l. 3 natizeni vztahujici se na vSechny uvedené osoby, kdy tyto povinnosti lze v zasadé
shrnout do tfi bodll — povinnost pfedchazet ztratam peletek, pfipadné zamezit jejich
Sifeni a nasledné peletky uvolnéné do zivotniho prostedi odklidit. Nékteré dalsi povin-
nosti napf. v podob¢ pravidelné certifikace ohledné souladu s Natizenim o peletkach ¢i
prezkumy opatieni fizeni rizik (véetné evidence jejich vysledkt) uz dopadaji pouze na
podniky, které nakladaji s vice nez 1 500 tunami plastovych peletek rocné.

Pravé omezeni nékterych povinnosti pfedevs$im na velké zpracovatele!2 je nékterymi
neziskovymi organizacemi kritizovano jako problematické a potencionalné net¢inné.!3
Otazkou také je, jak uc¢inné budou nékteré z kontrolnich a reportovacich mechanismi
Nartizeni o peletkach, kdyz tyto v zasad¢ vychazi z reportingu samotnych osob nakla-
dajicich s plastovymi peletkami.!4 Toto nastaveni mize vytvaret mezery, které budou
zkreslovat mnozstvi skuteéné produkovanych, a tedy také ztracenych plastovych pele-
tek.

Na druhou stranu je nezbytné pfiznat danému nafizeni pionyrskou povahu, kdy v za-
sad¢ neexistuje dalsi podobny ptedpis, ktery by podobnym zplisobem tesil ztraty plas-
tovych peletek a jak jim predchazet.!s

NARIZENI 2025/40 O OBALECH

Dalsim vyznamnym ptedpisem, ktery byl v této oblasti na tirovni EU pfi-
jat, je Natizeni Evropského parlamentu a Rady (EU) 2025/40 ze dne 19. prosince 2024
o obalech a obalovych odpadech (dale jen ,,Nafizeni o obalech®), jehoz u¢innost ovsem
zacala bézet az od 12. 8. 2026. V daném piipade¢ se jedna o pravni predpis, ktery sice
pojem mikroplast ¢i mikroplasty obsahuje,!¢ ale soustiedi se pfedev§im na nepfimou
regulaci nakladani s mikroplasty, a to prostfednictvim omezeni vyznamného zdroje se-
kundarnich mikroplastd — odpadu z plastovych obalii.
Prave plastové obaly totiz tvoii vyznamnou slozku plastového odpadu, kdy zaroven
zhruba 40 % spotiebovanych plasti se pouzije na vyrobu obali (velmi ¢asto se pfitom
jedna o tzv. panenské plasty ¢i primarni plasty, tedy nové vyrobené, nerecyklované).!”?

12 Hrani¢ni hodnotou je v tomto sméru nakladani s 1 500 tunami peletek ro¢né — napf. ¢1. 6 Nakizeni o pelet-

kach.

Plastic Pellet Regulation: The Rethink Plastic Alliance Welcomes the EU Parliament’s Green Light. In:

Rethink Plastic [online]. 21. 10. 2025 [cit. 2026-03-30]. Dostupné na: https://rethinkplasticalliance.eu

/news/plastic-pellet-regulation-the-rethink-plastic-alliance-welcomes-the-eu-parliaments-green-light/.

14 Napf. ¢l. 5 odst. 2 Natizeni o peletkach, kdy vyrobci nakladajici s méné nez 1 500 tunami plastovych
peletek mohou poskytnout prohlaseni o shodé¢, ktera vytvaii sami (nikoliv prostfednictvim certifikované
instituce).

15V {inoru 2026 bylo zapocato projednavani nového piedpisu v této oblasti v USA, kdy ovSem nyni neni
jasné, jak jeho projednavani dopadne: H.R.7543 — Plastic Pellet Free Waters Act. In: CONGRESS.GOV
[online]. [cit. 2026-03-30]. Dostupné na: https://www.congress.gov/bill/119th-congress/house-bill/7543.

16 Napt. bod (55) recitalu nebo ¢l. 5 odst. 1 Nafizeni o obalech.

17 Bod 2 recitalu Nafizeni o obalech.
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Omezenim jejich uniku do zivotniho prostiedi (a také omezenim jejich vyroby a spo-
tieby) tak mize byt dosazeno i vyznamného snizeni mnozstvi mikroplastl unikajicich
do zivotniho prostiedi.

Ve vztahu ke konkrétnimu uvedeni mikroplasti v Natizeni o obalech je vhodné po-
ukazat na to, ze dle ¢l. 5 odst. 1 Nafizeni o obalech maji byt plastové obaly vyrabény
mimo jiné také se zohlednénim nepfiznivého dopadu mikroplasti na zivotni prostiedi.
Zde je ovsem otazkou, co timto je vlastné minéno a jakym zptsobem se ma zohledné-
ni nepfiznivého dopadu mikroplastd na zivotni prostiedi pii vyrobé plastovych obald
projevit. Dané ustanoveni totiz v prvé fadé sméfuje na omezeni obsahu latek nachaze;ji-
cich se v plastovych obalech, které dle EU vzbuzuji tzv. pochybnosti,!® nikoliv tedy na
polymerni ¢astice — mikroplasty jako takové. Na druhou stranu jsou i v tomto pravnim
predpisu, ktery se piimo mikroplastim nevénuje, mikroplasty vyslovné zminény, coz
svédc¢i o vyznamnosti pozadavku na vyrobu plastovych oball takovym zplisobem, aby
byly co nejvice zohlednény dopady mikroplasti z nich vznikajicich na zivotni prostiedi.
O vyznamnosti této skuteénosti vypovida i skuteénost, ze v puvodnim navrhu textu na-
Fizeni mikroplasty viibec zminény nebyly.!® Zarovet je toto ustanoveni mozné vykladat
i takovym zpiisobem, ze praveé mikroplasty mohou byt vyznamnym nosi¢em latek vzbu-
zujicich pochybnosti a je tedy nezbytné je omezovat i z tohoto divodu (nikoliv pouze
kvuli nim samotnym). Toto ustanovené Natizeni o obalech je mozné také chapat tak, ze
i pouziti chemickych latek pti vyrobé plast ma umoznit jejich dalsi recyklaci, a nikoliv
vést ke vzniku mikroplastt z plastového odpadu.

Obecné je celé Nafizeni o obalech zamysleno tak, aby smétfovalo k co nejvétsSimu
,vraceni* vyprodukovanych plastovych oballi zpét do vyrobniho procesu.2 V tomto
sméru je mozné odkazat nejen na ¢l. 5 Natizeni o obalech, ale také na dalsi ustanoveni
Naftizeni o obalech — napt. ¢l. 6 vénujici se povinnosti recyklovatelnosti oball (tedy
véetné téch plastovych), ¢l. 7, ktery fesi minimalni podil recyklatu v plastovych oba-
lech, ¢i ¢l. 10, ktery se vénuje zmenseni oball. Co se tyce recyklovatelnosti, tak podmin-
ky pro splnéni tohoto kritéria by méla nastavit Komise prostfednictvim aktu ptijatého
v ramci pienesené pusobnosti.2! I tak 1ze ovSem piedpokladat, Ze tyto podminky by ne-
m¢ély plnit plastové obaly, které by se rychle rozpadaly na mensi kusy plastti, nebot’ by
timto zpisobem byla ohrozena budouci moznost tyto plastové obaly recyklovat (at’ uz

18 Substances of concern“ jsou definovany v ramci nafizeni (EU) 2024/1781 o vytvoreni rAmce pro stano-
veni pozadavkll na ekodesign udrzitelnych vyrobkd, a to s odkazem ptredev§im na obsah ¢l. 57 Natizeni
REACH. Jedna se tedy o latky, které maji néjakou nebezpecnou vlastnost (mutagenitu, karcinogenitu atd.),
jsou regulovany natizenim (EU) 2019/1021 o perzistentnich organickych znecistujicich latkach a negativ-
né ovliviyji opétovné pouziti a recyklaci vyrobku, ve kterém jsou pouzity.

19 Cl. 5 dokumentu Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE

COUNCIL on Packaging and Packaging Waste, Amending Regulation (EU) 2019/1020 and Directive

(EU) 2019/904, and Repealing Directive 94/62/EC, COM/2022/677 final. In: EUR-Lex: Access to Euro-

pean Union Law [online]. Brussels, 30. 11. 2022 [cit. 2026-03-30]. Dostupné na: https://eur-lex.europa.ecu

/legal-content/EN/TXT/?uri=COM:2022:677:FIN.

MOLOIL S. M. — CARRATTA, G. - KUHNEL, D. From Micro to Macro: Legal Tools for Combating

Plastic Pollution at National, EU, and International Levels. Environmental Sciences Europe [online]. 2026,

Vol. 38, Art. No. 22, s. 1-29 [cit. 2026-03-30]. Dostupné na: https://link.springer.com/article/10.1186

/512302-026-01336-5.

21 (1. 6 odst. 4 Nafizeni o obalech.
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materialové, nebo chemicky). Stejné tak pozadavek na pouziti ur¢itého minimalniho
mnozstvi recyklovaného materialu by se z pohledu uvolnovani mikroplasti mél projevit
nejen niz§im mnozstvim nerecyklovanych plastovych obalt, ale také zvysenim kvality
recyklatu a tim snizenim oddé¢lovani piipadnych castecek plastii pii nakladani s nim.

Samo Nafizeni o obalech opét pfedstavuje napliiovani opatieni vytknutych v ramci
Strategie pro plasty, ktera (kromé obecného cile piijeti nového harmoniza¢niho pied-
pisu) pocita se zlepsenim designu plastovych obaltl pro jejich lepsi recyklovatelnost.
Zaroven Nafizeni o obalech nepocita pouze se zlepSenim a nardstem recyklace, ale
i s postupnym snizovanim produkce obalovych odpadi. Ostatné nezbytnost snizovat
predevsim produkeci plastl (a predevsim plastovych oball) 1ze dovozovat i ze skutec-
nosti, ze samotna mechanicka recyklace neni ziejmé dostateénym prostiedkem k vy-
poiadani se s plastovym odpadem.?2 O tomto svédéi i stavajici mira pouziti recyk-
lovanych plastd pfi vyrobé novych plastovych vyrobku, kdy z celkového mnozstvi
400 mil. tun plastti vyrobenych v roce 2022 bylo pouze 38 mil. tun vyrobeno ze sekun-
darnich plastd, tedy plastti recyklovanych.23

NARIZENI 2024/1157 O PREPRAVE ODPADU

Dalsim pravnim predpisem, ktery bude mit predevsim neptimy dopad na
mnozstvi mikroplasti unikajicich do zivotniho prostiedi, je nafizeni Evropského par-
lamentu a Rady (EU) 2024/1157 o ptepravé odpadu (dale jen ,,Natizeni o prepravé®),
kdy v tomto sméru lze vychazet z jeho obecnych cilti, kdy jednim z nich by méla byt
skute¢nost, aby nedochézelo k vyvozu odpadu, a to v¢etné toho plastového, do zemi,
kde s nim neni nakladano zptisobem Setrnym k zivotnimu prostiedi, tedy vcetné toho,
aby nedochazelo k nakladani s plastovym odpadem, ktery umoziuje jeho degradaci do
podoby mikroplastt, ¢i dokonce nanoplasta.

Co je tedy obsahem nového Natizeni o ptepravé, jehoz G¢innost zacala obecné 21. 5.
20267

V prvé fadé dochazi k rozsiteni a zejména zpiesnéni zakazu vyvozu odpadu uréené-
ho k odstranéni do tetich zemi, kdy Nafizeni o pfepravé vymezuje velmi striktni pod-
minky pro provedeni takového vyvozu (v zasadé se smi jednat pouze o vyvoz odpadu
do zemi ESVO, kter¢ jsou smluvni stranou Basilejské imluvy a samy nezakazuji dovoz
odpadu za ucelem jeho odstranéni, zaroven musi byt nakladano s odpadem zptsobem,
ktery je Setrny k zivotnimu prosttedi).2* Stejné tak je vice omezen i vyvoz odpadi ur-
¢enych k vyuziti, kdy tato omezeni sméfuji predevsim na nebezpeéné odpady a odpady,
které je problematické recyklovat (zvlasté pak toto plati pro zemé mimo OECD - viz
¢l. 39 Natizeni o preprave).

Ve vztahu k plastovému odpadu (a zprostfedkované k mikroplastim) je podstatné
omezeni vyvozu prave i plastového odpadu do zemi mimo OECD, a to pokud takova

22 MOLOI - CARRATTA — KUHNEL, c. d.

23 HOUSSINIL K. - LI, J. - TAN, Q. Complexities of the Global Plastics Supply Chain Revealed in a Trade-
-Linked Material Flow Analysis. Communications Earth & Environment [online]. 2025, Vol. 6, Art.
No. 257 [cit. 2026-03-30]. Dostupné na: https://www.nature.com/articles/s43247-025-02169-5.

24 (1. 36-38 Natizeni o piepravé.
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zemg piimo nepozada EU o zafazeni na seznam zemi, kam je tento odpad mozné vyva-
zet. Zaroven dana zemé musi prokazat, ze je s danym odpadem schopna nakladat zptso-
bem $etrnym k zivotnimu prostiedi (tzv. opt-in systém).2’ Vytvoreni tohoto seznamu by
v zasadé mélo mit dvoji dopad — v prvé fad¢ by plastovy odpad mél byt vyvazen pouze
do zemi, kde skutecné dojde k jeho dalsimu vyuziti a nebude odstranén napt. skladko-
vanim (s rizikem jeho degradace, a tak vzniku mikroplasti). Dale muze byt vedlejsim
efektem i vytvoreni tlaku na ¢lenské staty, aby na svém tGzemi vytvarely dalsi kapacity
pro recyklaci plastového odpadu. V tomto sméru lze odkazat na bod 3 recitalu Natizeni
o preprave, ze kterého vyplyva, ze EU pocita s navySenim kapacit pro recyklaci, a tak
nejen s omezenim vyvozu problematického odpadu, ale také se zajisténim surovin pro
dalsi vyrobu v EU.

Krom¢ elektronizace celého procesu piepravy odpadu by mélo Nafizeni o piepra-
v¢ také prispét k omezeni nelegalni prepravy odpadu smétujici predevsim mimo EU.
Kromé povinnych kontrol, véetné napt. vytvareni profilti rizikovych pieprav, budou
exportéfi povinni zajistit audity pfijemcti exportovaného odpadu — tyto audity musi
byt zajistény nezavislymi osobami (tato povinnost pritom bude dopadat i na zafizeni
v zemich OECD?%). Odtivodnéni, pro¢ se ma povinnost auditu vztahovat i na zemé
OECD, je zalozeno predevsim na skutecnosti, Ze nakladani s odpadem environmentalné
Setrnym zpGsobem neni v rozhodnuti OECD nijak blize specifikovano.?’

I kdyz ani Nafizeni o pfepravé neni doposud G¢inné, a je tak tézké ovéfit jeho funkc-
nost v praxi, objevuji se jiz nyni ur¢ité vytky k jeho obsahu. V prvé fadé namitaji
n¢které neziskové organizace, ze umoznéni vyvozu plastového odpadu nadale do zemi
OECD nepovede k dostateéné ochrané zivotniho prostiedi a k tomu, aby evropsky plas-
tovy odpad skute¢né zustal v EU, ale dojde pouze k pfesmérovani toku odpadt do
nékterych zemi OECD.28 Toto by ohrozilo vySe naznadeny cil EU na zvySeni jejich
vlastnich kapacit pro recyklaci plastového odpadu. Moznou problemati¢nost vyvozu
odpadu do zemi OECD pfipousti samo Nafizeni o pfeprave, a to pravé v ramci povin-
nosti auditu i pro zafizeni v zemich OECD. Se samotnymi audity mimo clenské staty
EU muze byt navic spojeno i riziko jejich skute¢né prezkoumatelnosti. Toto se tyka
i auditd zafizeni v zemich, které budou zapisovany na tzv. opt-in seznam dle ¢l. 41 Na-
fizeni o preprave. Toto bude zaviset piedevsim na skutecnych schopnostech kontrolnich
organd jednotlivych ¢lenskych zemi. V opaéném piipad¢ by se jednalo v podstaté pouze

o0 ,,greenwashingové® opatieni bez vyznamnéjsich realnych dopadi. Této skutecnosti

25 Podminky pro splnéni pozadavki na nakladani s odpady Setrnym zptsobem jsou vymezeny v ¢l. 42 Naii-
zeni o preprave.

26 (1. 44 odst. 2 pism. a) Naiizeni o prepravé a také bod 52 jeho recitalu.

27 Toto Rozhodnuti OECD (OECD. Decision of the Council on the OECD Legal Instruments Control of

Transboundary Movements of Wastes Destined for Recovery Operations, OECD/LEGAL/0266 [online].

OECD Legal Instruments. OECD, 2025 [cit. 2026-03-30]. Dostupné na: https://legalinstruments.oecd.org

/public/doc/221/221.en.pdf) je sice pribézné novelizovano, ale stale neobsahuje specifickou definici toho,

co je nakladani s odpadem zptisobem environmentalné Setrnym.

SCHWERTHEIM, N. EU Revises Waste Shipment Regulation Amid Concerns Over Transparency and Cri-

minal Enforcement. In: Packaging Insights [online]. 28. 3. 2024 [cit. 2026-03-30]. Dostupné na: https://www

.packaginginsights.com/news/eu-revises-waste-shipment-regulation-amid-concerns-over-transparency

-and-criminal-enforcement.html.
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jsou si zfejmé védomi i evropské organy, kdy Nafizeni o pfepravé obsahuje Kapitolu 2,
ktera se vénuje pouze prosazovani prava a samotnym kontrolam provadénym clensky-
mi staty. Problematické ponékud je, ze Natizeni o pfepravé jiz nefesi kontroly osob
provad¢jicich vyse uvedené audity (pouze stanovuje podminky, co takova auditujici
osoba musi spliovat??). Faktickou kontrolu v tomto sméru mohou provadét v podstaté
pouze kontrolni organy ¢lenskych statl, kdy v ramci vyvozu oznaci dokumenty auditu
za nedostate¢né.30

Naopak néktera odborna sdruzeni upozorfiuji na skute¢nost, ze zptisnéni podminek
pro vyvoz odpadu mize vést k vyraznému tlaku na spalovny odpadu a zafizeni pro
energetické vyuzivani odpadu, zvlasté pokud by se jednalo o mén¢ kvalitné roztiidé-
ny plastovy odpad.3! Zaroven ptipadné zvySeni spalovani plastového odpadu oproti
jeho recyklaci by nebylo v souladu s hierarchii nakladani s odpady vymezenou v ¢l. 4
smérnice Evropského parlamentu a Rady 2008/98/ES o odpadech. Ohledné skutecnych
dopadt Natizeni o pfepraveé na nakladani s plastovymi odpady si ovSsem budeme muset
jeste chvili pockat, az Natizeni skute¢né nabude Gcinnosti a bude prakticky aplikovano.

DALSI PREDPISY A PRAVNI DOKUMENTY V DANE OBLASTI

V navaznosti na vyse uvedené pravni piedpisy nelze zapomenout ani na im-
plementaci a provadéni nékterych pravnich predpist, které jiz byly piijaty pred rokem
2023 (tedy pted prijetim Nafizeni o mikroplastech), ale které jsou také zaméfeny na nakla-
dani s plasty a jejich implementace by méla spole¢né s nové piijatymi piedpisy synergicky
puUsobit na snizeni mnozstvi plastového odpadu produkovaného piedevsim v ramci EU.

V tomto sméru je vhodné pfipomenout stale probihajici implementaci smérnice Ev-
ropského parlamentu a Rady (EU) 2019/904 o omezeni dopadu nékterych plastovych
vyrobki na zivotni prostiedi, kterd s ohledem na omezeni vybranych jednorazovych
plastovych vyrobkti by méla mit vliv pfedevsim na mnozstvi sekundarnich mikroplast.

V souvislosti s vySe zminénym nafizenim o mikroplastech jako soucasti nafizeni
REACH je také vhodné zminit jeho vztah ke smérnici Evropského parlamentu a Rady
2004/35/ES o odpovédnosti za zivotni prostiedi v souvislosti s prevenci a napravou skod
na zivotnim prostiedi, kdy dle pfilohy III bodu 7 smérnice by se tato méla vztahovat
i na n¢které ptipady nakladani s latkami obsahujicimi tmysIné pfidavané mikroplasty.

Dale v navaznosti na zminovanou Strategii pro plasty a Akéni plan nulového znecis-
téni probiha hodnoceni smérnice Evropského parlamentu a Rady (EU) 2020/2184 o ja-
kosti vody urcené k lidské spotiebé ve vztahu k mikroplastiim, kdy v roce 2024 pfijala
Komise metodiku pro méfeni mnozstvi mikroplastii v pitné vodé.32 Stejné tak probiha

2

=1

Priloha X Nafizeni o pfeprave.

30 1. 61 odst. 5 Naiizeni o prepravé.

31 VON EYE, M. — CONDAMINE, P. Waste Trade and Incineration — Debunking an Unnecessary Alliance
[online]. Zerowaste Europe, 2022 [cit. 2026-03-30]. Dostupné na: https://zerowasteeurope.eu/wp-content
/uploads/2022/01/zwe_feb22wastetrade_incineration_study.pdf.

Rozhodnuti Komise v pienesené pravomoci (EU) 2024/1441, kterym se dopliiuje smérnice Evropského
parlamentu a Rady (EU) 2020/2184 stanovenim metodiky pro méfeni mikroplastil ve vodé urc¢ené k lidské
spotiebe.
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prezkum smeérnic tykajicich se odpadnich vod a produktli z mofe ve vztahu k plastim
a mikroplastim.33 Smérnice Evropského parlamentu a Rady (EU) 2024/3019 o ¢isténi
méstskych odpadnich vod v tomto sméru kromé opakovanych zminek o mikroplastech
ve svém recitalu34 obsahuje povinnost k monitorovani mikroplasti v méstskych odpad-
nich vodach — viz ¢l. 21 smérnice.

V souvislosti s vyse uvedenymi pravnimi predpisy a strategickymi dokumenty je
potieba uvést, ze se nyni nachazime v obdobi mnozstvi zmén na poli nakladani s plasty
a mikroplasty, kdy ovSem ucinnost pfijimanych pravnich dokumenti bude ¢asto vidét
az za nékolik let (vétSina jich byla pomérné nedavno piijata a nabyvaji uc¢innosti az
v pribéhu roku 2026 ¢i 2027). Toto plati pfitom i v piipadé Nafizeni o mikroplastech,
které postupné u jednotlivych vyrobkd vchazi v iéinnost. Zaroven ovsem z odbornych
publikaci stale ¢astéji vyplyva, ze pouhé zlepseni nakladani s plastovym odpadem ne-
bude ziejmée stacit a bude nezbytné omezit celkovou produkei plastd, k ¢emuz ovsem
snaha pouze EU nestaci.

Praveé tato skute¢nost nas vede k druhé ¢asti ¢lanku, ktera se bude vénovat zmino-
vané a projednavané mezinarodni imluvé o plastech. I samotny Akéni plan nulového
zneCisténi v tomto sméru obsahuje zavazek, ze EU bude prosazovat ptijeti celosvétové
umluvy o plastech.33

MEZINARODNI UMLUVA O PLASTECH
A VYVOJ JEJIHO NAVRHU

VYVOI NAVRHU MEZINARODNI UMLUVY

Jesteé predtim, nez se v ¢lanku podivame na mozné dopady potencionalné
pfijaté mezinarodni umluvy o plastech na pravo EU, tak je vhodné se také alespon
kratce vénovat dosavadnimu priubéhu jednani o podobé této mezinarodni tmluvy. Toto
je jesteé vyznamngéjsi s ohledem na vysSe zminéné problémy tykajici se dosazeni shody
na textu této imluvy.

Prvnim vyznamnym krokem k pfijeti mezinarodni imluvy o plastech bylo pfijeti
rezoluce shromazdéni UNEP z 2. 3. 2022,36 na jehoz zaklad¢ se zastupci stati shodli na
ptijeti zavazné mezinarodni dohody, ktera by obsahovala zavazné i dobrovoln¢ instru-
menty k omezeni plastového znecisténi, a to na zaklad¢ celého zivotniho cyklu plas-
t0.37 Zaroven soucasti této rezoluce byla i dalsi specifika pro planovanou mezinarodni

3 Bod 2.2 Akéniho planu nulového zne¢isténi.

34 Napf. bod (37) nebo (42) smérnice.

35 Bod 3.3 Akéniho planu nulového znec¢isténi.

36 Rozhodnuti United Nations Environment Assembly of the United Nations Environment Programme. 5/14.
End Plastic Pollution: Towards an International Legally Binding Instrument: Resolution Adopted by the
United Nations Environment Assembly, UNEP/EA.5/Res.14. In: United Nations Digital Library [online].
2.3.2022 [cit. 2026-03-30]. Dostupné na: https://digitallibrary.un.org/record/3999257?v=pdf.

o [...] develop an international legally binding instrument on plastic pollution, including in the marine
environment, henceforth referred to as ,the instrument’, which could include both binding and voluntary
approaches, based on a comprehensive approach that addresses the full life cycle of plastic, taking into
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umluvu (napf. prosazovani udrzitelné spotieby a produkce plastii ¢i vytvoreni a imple-
mentace narodnich plant k dosazeni cilti imluvy atd.).

Dale probéehlo nékolik jednani mezinarodni vyjednavaci komise, ktera mela vyjednat
text planované imluvy. Prvni jednani probéhlo v Punta del Este v Uruguayi v listopadu
a prosinci 2022 (INC-1), nasledné probéhlo v kvétnu a v ¢ervnu 2022 druhé jednani
v Patizi (INC-2), tieti jednani se uskutecnilo v listopadu 2023 v Nairobi (INC-3) a ¢ctvrté
jednani probéhlo v dubnu 2024 v Otaveé (INC-4). Paté jednani, které mélo byt pivodné
poslednim planovanym jednanim, bylo nakonec rozdéleno do nékolika ¢asti: v Busanu
v Koreji (listopad a prosinec 2024 INC-5.1) a dvakrat v Zenevé (nejprve v srpnu 2025
INC-5.2 a v tnoru 2026 INC-5.3). Béhem tohoto posledniho jednani pfitom neprobihala
zadna vécna jednani, ale jednalo se o reakci na rezignaci pivodniho predsedy mezi-
narodni vyjednavaci komise, kdy byl zvolen novy pfedseda, ktery by mél pokracovat
v jednanich.38

Pravé i rezignace ptivodniho predsedy mezinarodni vyjednavaci komise byla zptiso-
bena postupnou komplikaci jednani zicastnénych stran, kdy se pribézné vytvaiely dvé
soupefici linie ohledné podoby budouci mezinarodni umluvy. Tfecimi plochami v tomto
sméru jsou predevsim samotny rozsah planované dohody (zda by skuteéné méla zahr-
novat cely zivotni cyklus plastl, nebo by se méla zaméfovat pouze na plastovy odpad),
prijeti tzv. up-stream opatfeni jako soucasti imluvy (toto se tyka omezovani primarnich
plastt a dalsich produktovych opatfeni), zahrnuti omezeni nékterych chemickych latek
pfi vyrobe plastl, zajisténi financnich prostredki (jinymi slovy, kdo uhradi naklady na
implementaci planovanych opatieni) a také mira zavaznosti mezinarodni imluvy a v ni
obsazenych opatieni.

Pravé od vyse uvedenych bodi se pritom bude odvijet skuteéna u€innost planované
mezinarodni umluvy. Vysoce ambicioézni imluvu s limity na produkei plasti prosazuji
kromeg ¢lenskych stati EU, Kanady ¢i Japonska také nékteré méné ekonomicky vyspélé
staty, na které ma ovSem znecisténi plasty zasadni dopad (napt. Rwanda, Madagaskar
a dalsi ostrovni staty).40 Naopak staty, které se pfiklangji k feSeni pouze problematiky
plastovych odpadi (tedy bez zaméteni na tzv. full cycle management), predstavuji pre-
devsim staty produkujici ropu — USA, Rusko a Saudska Arabie.*! Poukazovéano bylo
také na znacny lobbing ze strany spolecnosti z oblasti tézarského a petrochemického

account, among other things, the principles of the Rio Declaration on Environment and Development, as
well as national circumstances and capabilities, and including provisions [...]".

3% Intergovernmental Negotiating Committee on Plastic Pollution. In: UNEP [online]. [cit. 2026-03-30].
Dostupné na: https://www.unep.org/inc-plastic-pollution.

39 Summary report, 5-15 August 2025. Earth Negotiations Bulletin [online]. 2025, Vol. 36, No. 43, s. 1-13
[cit. 2026-03-30]. Dostupné na: https://enb.iisd.org/plastic-pollution-marine-environment-negotiating
-committee-inc5.2-summary.

40" Seznam statl, které jsou Eleny koalice s ndzvem ,,High Ambition Coalition to End Plastic Pollution®, je

dostupny na High Ambition Coalition to End Plastic Pollution [online]. [cit. 2026-03-30]. Dostupné na:

https://hactoendplasticpollution.org/.

Plastics Treaty Talks Collapse Without a Deal After “Chaotic” Negotiations. In: Climate Home News

[online]. 15. 8. 2026 [cit. 2026-03-30]. Dostupné na: https://www.climatechangenews.com/2025/08/15

/plastics-treaty-talks-collapse-without-a-deal-after-chaotic-negotiations/.

86

4



vrow s

pramyslu.*? Pravé ,,srazka“ vile vet$i ¢asti statd s blokaci ze strany statd produkuji-
cich ropu, a tim tedy neuspéch pfi prijeti planované mezinarodni imluvy, vede nékteré
z aktérd k uvazovani nad tim, zda by nemélo dojit k zméné pfijimajiciho procesu, ¢i
dokonce piijeti imluvy mimo rezim UNEP.43

MOZNOSTI RESEN{ BLOKACE PRIJETI UMLUVY

Jako feseni soucasné blokace je navrhovano nékolik zmén v ramci procesu
pfijimani mezinarodni tmluvy.** V prvé fadé by mélo dojit k jasnému vymezeni, co se
rozumi pojmem ,,full life cycle of plastics “, ktery je obsazen v rezoluci shromazdéni
UNEP z 2. 3. 2022. Praveé vyse zminéné staty produkujici ropu namitaji, ze tento pojem
neobsahuje t&€Zbu samotné suroviny,* a tedy nemulize obsahovat ani omezeni vyroby
primarnich plastt (také je namitano, Ze toto nezahrnuje dopady plastll na zdravi, coz
omezuje zahrnuti chemickych latek do obsahu pfipravované mezinarodni umluvy). Bez
vyjasnéni zakladu obsahu dohody neni mozné, aby doslo ke skutecnému pokroku pfi
jejim vyjednavani. Dale je sou¢asnému formatu vyjednavani mezinarodni amluvy vy-
¢itano, ze byl nastaven pfili§ ambicidzni Casovy plan pro piijeti umluvy a také ze jsou
nedostateéné vymezena proceduralni pravidla.*¢ Disledkem téchto skute¢nosti je, ze
béhem casti ¢asu vymezenc¢ho pro vyjednavani timluvy jsou fesena jina témata nebo
dochazi k rozporim v ramci vyjednavani paralelnich setkani vyjednavaci, kdy se kazdé
takové setkani vénuje specifické ¢asti imluvy.

Resenim téchto problémi mize byt predeviim uvolnéni ¢asového presu, ktery je
v soucasné chvili jiz bezprecedentni (a to s ohledem na ptivodné stanovené datum pro
pfijeti imluvy), a zejména vymezeni priorit planované dohody, aniz by byla fesena
dohoda v celkové podobé.4” Pokud totiz dojde k nalezeni jednoty ohledné kli¢ovych
Casti planované mezinarodni imluvy, je pravdépodobné;jsi, ze nasledné dojde k nalezeni
shody i u ,,mensich* bodd, které ovSsem rovnéz mohou blokovat zasadnim zptisobem
dalsi jednani — napt. otazka financovani opatieni planovanych mezinarodni dohodou ¢i
proceduralniho vymezeni, kdo bude navrhovat konec¢ny text dohody v navaznosti na
dohodnuté dil¢i ¢asti (viz odmitnuty navrh formulovany ptedsedou vyjednavaci komi-
se). Stanoveni priorit a zasad dohody také mtze do budoucna znamenat, Ze se smluvni
strany budou mén¢ vracet k jiz uzavienym témattim.

Na druhou stranu je otazkou, zda jsou jednajici staty v soucasné chvili skutec¢né
schopny pfijmout i vySe zmifiovana opatfeni, a to zejména ve vztahu dohody ohledné
zaméfeni umluvy, tedy jestli se ma skuteéné¢ zamétovat na nakladani s plasty v celém
jejich zivotnim cyklu, véetné jejich vyroby a pridavani chemickych latek (up-stream

42 EINHAUPL, P. — DEL SAVIO, L. - BERGMANN, M. — JAHNKE, A. The Global Plastic Treaty Can Be
Saved — Here’s How to Break the Deadlock. Nature [online]. 2026, Vol. 650, s. 33-36 [cit. 2026-03-30].
Dostupné na: https://www.nature.com/articles/d41586-026-00314-4.

43 Plastics Treaty Talks Collapse Without a Deal After “Chaotic” Negotiations.

44 EINHAUPL — DEL SAVIO — BERGMANN - JAHNKE, c. d.

45 Tamtéz.

46 Tamtéz.

47 TamtéZz.
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model) nebo se bude jednat o dohodu zaméfenou na nakladani s plastovym odpadem
(down-stream model). Také je v tomto sméru otazkou, jak se vypotadaji vyjednavajici
staty s pfipadnymi piekryvy potencionalni dohody s jiz existujicimi mezinarodnimi
smlouvami, které pokryvaji urcitou ¢ast problematiky (napft. Basilejska umluva o kont-
role pohybu nebezpecnych odpadu ptes hranice statd ¢i Stockholmska umluva o perzi-
stentnich organickych polutantech).*® V souvislosti s témito mezinarodnimi tmluvami
a také hlasy pro zménu procedury pii pfijimani mezinarodni imluvy o plastech je na-
misté uvazovat o zméné systému hlasovani, kdy by jiz nebyla potfeba jednotnosti, ale
napf. dvoutfetinového souhlasu.*

POTENCIONALNI OBSAH UMLUVY A JEHO DOPADY NA PRAVO EU

I kdyZ ovSem dojde (¢i naopak nedojde) k pfijeti vyse uvedenych zmén
v procesu vyjednani imluvy o plastech, tak v podstaté mize dojit ke ¢tyfem moznym
vysledkim. Prvni a samoziejmé nejméné piiznivou variantou pro zivotni prostiedi je
situace, kdy vibec nedojde k pfijeti dohody, ktera by fesila zne€isténi plasty. Dalsi
variantou je pfijeti imluvy v podobé, ktera je prosazovana staty tézicimi ropu a sta-
ty silné provazanymi s petrochemickym primyslem. Takova umluva by byla zifejmeé
zamgéfena predevsim na feSeni plastového odpadu a opatieni by tak sméfovala k jeho
sbéru a recyklaci (na toto by byla zfejmé zaméfena i mezinarodni spoluprace, kterd by
m¢éla za kol rozvoj téchto oblasti). Ptipadné limity pro vyrobu plastd by byly pouze
dobrovolné. Stejn¢ tak by se toto tykalo zakazu urcitych plastovych vyrobku, a to
véetné vyrobkl obsahujicich umyslné pfidavané mikroplasty. Otazkou je zejména,
jak by tato imluva mohla byt Gi¢inna, kdyz by cena recyklovanych plasti byla zfejmé
nadale vyssi nez téch primarnich.’? Dalsi variantou je podoba amluvy, kterd by sice
tesila full life cycle plastovych vyrobki, ale v n¢jaké odlehéené podobé, kdy by byly
vymezeny néjaké minimalni standardy a doslo by k omezeni vyroby nékterych nej-
dukty s imyslné pfidavanymi mikroplasty atd.), pfipadné by bylo feseno i omezeni
nekterych chemickych latek. Omezeni vyroby, byt pouze nékterych typti polymert,
by bylo ovSem spise na dobrovolné bazi (napf. na zakladé vytvotreni narodnich cili
stanovenych pfimo danymi staty). Posledni variantou planované dohody muze byt
silngj$i zaméfeni na opatieni up-stream, kdy by opét doslo k zakazu vyroby nékterych
plastovych produktli a vytvofeni seznamu zakazanych chemickych latek pro pridavani
do plasti. U takové varianty umluvy lze pfedpokladat i vytvoreni systému pro mensi
ztraty plastovych peletek a také kontrolu dodrzovani dalsich pravidel dle imluvy.
Bezpochyby bude muset byt v takové varianté feSen i globalni fond pro zajisténi
finanénich prostredkti pro méné vyspélé staty pii vytvareni fungujiciho odpadového
hospodarstvi. V této varianté je mozné pocitat i s ur¢itym nastavenim stropti pro rist

4 Srov. NOVAK, c. d., s. 61-72.

49 Takto tomu je v piipad& napf. Basilejské umluvy.

50 Tomuto odpovida soucasna situace — Where is Europe’s PET Industry at in 2025? In: Packaging Europe
[online]. 18. 2. 2025 [cit. 2026-03-30]. Dostupné na: https://packagingeurope.com/features/where-is
-europes-pet-industry-at-in-2025/12499.article.
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produkce plastt, ¢i dokonce s jejim omezovanim. Tato varianta je podporovana pie-
devsim staty Pacifiku ¢i EU.

Vyse uvedeny obsah mozné dohody Ize dovozovat z obsahu postupné zvefejiova-
nych draftl textu mezinarodni umluvy, kdy prvotni navrh textu s nazvem ,,ZeroDraft"
ze zati 202351 byl pomérné striktni a pfimoc¢ary (neobsahuje tolik variaci textu, a pokud
ano, tak tyto jsou relativné jednoduché), navic obsahoval varianty textu pro stanoveni
globalnich cili snizeni produkce primarnich plasti (Cést II sekce 1. — Primarni plas-
tové polymery). Ve vztahu k mikroplastiim je zajimavé, ze ,,ZeroDraft™ pocital ve své
Casti 11 sekci 3. s tim, Ze jsou piimo v jejim nazvu zmifiovany umyslné ptidavané
mikroplasty (,,Problematic and Avoidable Plastic Products, Including Short-Lived and
Single-Use Plastic Products and Intentionally Added Microplastics®) a tyto také mély
samostatnou podsekci.

Dalsi, jiz revidovany text z 23. 12. 2023 s nazvem ,,Revised Draft*,52 byl vytvoien
na zaklad¢ jednani tietiho zasedani (INC-3) v Nairobi a obsahuje jiz znacné Clenity text
s nejriznéj§imi nuancemi textu podle jednotlivych navrhl. V souvislosti s mikroplasty
se objevuje i pojem nanoplastl, kdy ovSem jejich dalsi regulace neni rozpracovana.
Ohledné moznych stropt a cilti k omezeni produkce primarnich plastii se objevila i va-
rianta, kdy by nebyla zafazena ustanoveni s omezenim vyroby polymert. Navic je
nezbytné uvést, ze i pres technickou propracovanost je navrh natolik roztristény, ze je
velice neptehledny a ¢asto obsahuje i variantu ,,zadny text*.

Poslednim feSenym textem je text vytvoieny predsedou a predlozeny shromazdéni
dne 13. 8. 2025 — ,,Chair’s Draft Text Proposal,>3 ktery by mél byt, dle textu predsedy
ptilozené¢ho k navrhu, vyvazenym kompromisem vychazejicim z jednani stran. Dany
text uz vibec neobsahuje zminku o stanoveni limitti nebo stropt pro produkci plasth
(naopak hovoti pfedevsim o designu plastovych vyrobki — ¢l. 5 navrhu). Stejné tak do-
Slo k tomu, Ze ani umyslné ptidavané mikroplasty jiz nemaji samostatny ¢lanek a neni
zde obsazena povinnost pro smluvni staty, aby pfijaly opatfeni k jejich omezeni.>* Také
celkové znéni navrhu obsahuje mnozstvi formulaci, které odpovidaji spise doporuc¢enim
nez pfimym povinnostem.

Zkoumani vyse uvedenych navrhil textu potencionalni mezinarodni dohody o plas-
tech ukazuje, jak postupné dochazelo k rozpadu relativné striktni a zdvazné podoby do-
hody do pomérné vagni a flexibilni dohody bez vyraznych povinnosti pro smluvni staty.

5

United Nations Environment Programme. Zero Draft Text of the International Legally Binding Instru-

ment on Plastic Pollution, Including in the Marine Environment, UNEP/PP/INC.3/4. In: UNEP [online].

4. 9. 2023 [cit. 2026-03-30]. Dostupné na: https://wedocs.unep.org/items/314be8a7-54db-438b-842d

-93237172de70.

United Nations Environment Programme. Revised Draft Text of the International Legally Binding Instru-

ment on Plastic Pollution, Including in the Marine Environment, UNEP/PP/INC.4/3. In: UNEP [online].

23.12. 2023 [cit. 2026-03-30]. Dostupné na: https://www.unep.org/inc-plastic-pollution.

53 Intergovernmental Negotiating Committee to Develop an International Legally Binding Instrument on
Plastic Pollution, Including in the Marine Environment. Chair’s Draft Text Proposal. In: UNEP [online].
13. 8. 2025 [cit. 2026-03-30]. Dostupné na: https://wedocs.unep.org/items/e6b68bdd-cccb-4321-90a8
-1d98a0a08222.

54 Naopak je zde pouze vyzva k omezeni produktii obsahujicich imysIné pfidavané mikroplasty —¢l. 4 odst. 1

,,Chair’s Draft Text Proposal‘.
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Jaké by tedy byly pfipadné dopady mezinarodni imluvy tykajici se plastového zne-
C¢isténi na pravo EU, pokud by doslo k jejimu pfijeti v nékteré z vyse predpokladanych
variant? Samoziejmé bez konkrétniho textu nelze plné posoudit komplexni dopady
umluvy na legislativu EU. Je ov§em mozné odhadnout alespon hlavni sméfovani ta-
kovych dopadt. Pokud bychom vychazeli ze skute¢nosti, ze by doslo k pfijeti mezi-
narodni dohody o plastech v podob¢, jakou navrhoval predseda vyjednavaci komise —
,Chair’s Draft Text Proposal®, tak by toto zfejmé nemélo zasadni dopad na pravo EU.
U tohoto zavéru lze predevsim vychazet praveé z doporucujiciho charakteru celého textu,
ktery v zadsadé neobsahuje zadné ,,tvrdsi povinnosti pro smluvni staty (napt. v podobé
potieby stanoveni limitil ¢i omezeni pro produkci primarnich plastl). Lze samoziejmeé
pocitat s povinnostmi v oblasti reportingu ¢i vytvareni urcitych financnich prostiedkt
pro fungovani potencionalni dohody, ale toto nebude mit zasadni dopad na legislativu
EU v této oblasti.

Jina situace by uz ovsem nastala tehdy, pokud by byla pfijata varianta mezinarodni
umluvy, ktera by obsahovala stanoveni kapacitnich limitti na produkci primarnich
plastt, ¢i dokonce cile pro omezeni jejich vyroby (napf. v obdobné podobg, jak je
feSeno omezeni produkce CO2 v ptipadé Patizské dohody®?). Takovouto povinnost
a ani cil v zasadé evropska legislativa neobsahuje.’¢ V piipadé omezeni ¢i zakazu
nekterych typt jednordzovych plastovych vyrobku ¢i vyrobkd obsahujicich pridava-
né mikroplasty by zalezelo piedevsim na okruhu omezovanych vyrobki, byt i zde
Ize predpokladat, ze by se nejednalo o vyznamnéjsi zasah do stavajici legislativy
EU.57 Dal§im bodem potenciondlni dohody by mél byt seznam chemickych latek,
které by nemély byt pouzivany pfi vyrobé plasti. Zde by opét zalezelo na rozsahu
tohoto seznamu a zda jejich uzivani neni jiz v ramci EU omezeno. Pokud by tomu
tak nebylo, musela by na toto reagovat i EU, a to prostfednictvim natizeni REACH.
Soucasti téchto zmén by samoziejmé opét muselo byt vyfeseni pfipadného financni-
ho mechanismu pro financovani nejen fungovani samotné dohody, ale také podpory
méné vyspélych statt pii zlepSovani jejich odpadového hospodarstvi a dalSich opatie-
ni pfedpokladanych mezinarodni iimluvou.

ZAVER

S ohledem na vyse uvedené skute¢nosti a také cil tohoto ¢lanku Ize shr-
nout, ze v oblasti pravni Gipravy nakladani s mikroplasty na urovni EU nadale dochazi
k posunu a od pfijeti Natizeni o mikroplastech v roce 2023 piijala EU dalsi legislativni
opatfeni, kterd maji za cil omezit zdroje predevsim sekundarnich mikroplastt. Stejné tak
EU pfistoupila v zasadé jako prvni k pfijeti pravniho ptedpisu, ktery ma cil vyznamné

55 SIMON, N. — SCHULTE, M. L. Strengthening Plastic Governance: Towards a New Global Convention
[online]. Berlin: adelphi, Heinrich Boll Stiftung, 2017, s. 4 [cit. 2026-03-30]. Dostupné na: https:/www
.researchgate.net/publication/321436838_Strengthening_plastic_governance Towards_a_new_global
_convention.

56 Pokud nebudeme pocitat cil k omezeni vyprodukovanych obali dle ¢l. 43 Nafizeni o obalech.

57 Blize k rozsahu omezeni tmyslné piidavanych mikroplastt NOVAK, c. d., s. 86-95.
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omezit ztratu plastovych peletek, které 1ze obecné povazovat za jeden z nejvétsich zdro-
ju primarnich mikroplastd. Na druhou stranu ani EU doposud nepfistoupila k néjakému
omezovani vyroby primarnich plastd,>8 i kdyz jeji opatieni ¢asto vedou ke zvySeni tlaku
na recyklaci plastového odpadu a navyseni hodnoty plastového recyklatu.

Opatfeni pouze na urovni EU ovsem nemohou vyznamné zménit zptsob nakladani
s plasty a zejména plastovym odpadem v celosvétovém métitku. K tomuto by méla
slouzit mezinarodni timluva tykajici se plastového znecisténi, jejiz pfijeti je ze strany
EU vyznamné podporovano. Prijeti takové mezinarodni imluvy v nejblizsi dobé je
ovSem malo pravdépodobné a vyzada si ziejmé jesté néjaky ¢as. Navic i s ohledem
na podstatné odli$na stanoviska jednotlivych statd je velmi pravdépodobné, ze obsah
ptipadné mezinarodni imluvy nebude mit vyznamny dopad na legislativu EU, a to mi-
nimaln¢ za situace, pokud zaroven nedojde k ptijeti opatfeni smétujicich k celkovému
omezovani produkce primarnich mikroplastt.
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58 Takova opatfeni by totiz také mohla pfedstavovat znaéné hospodatské znevyhodnéni bez vyznamnéjsich
dopadii na mnozstvi skute¢n¢ vyrabénych plastii, pokud by podobna opatfeni nebyla piijata i mimo EU.
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UVOD

Stinnou strankou globalizace a vyuzivani potencialu trhti stati globalniho
jihu! jsou tragické udalosti, o kterych informuji zpravodajské servery ¢i lidskopravni
organizace. Jednou z nejvétsich tragédii v textilnim primyslu bylo zficeni osmipatrové
budovy Rana Plaza v Bangladési v roce 2013, ve které se nachazely krejcovské dilny
vyrabgjici obleCeni pro spole¢nosti jako Primark ¢i Mango. Pfi této udalosti zemielo
ptes jeden tisic osob a dal$i dva tisice osob byly zranény.2 Problémy se vSak netykaji
toliko textilniho primyslu. Spolecnost Volkswagen je obvinovana z vyuzivani nucené
prace ve svém dodavatelském fetézci — konkrétné se jedna o zneuzivani mensiny UjgurQ
v ¢inské provincii Sin-t'iang.? Uvedené pfipady maji jeden spole¢ny jmenovatel. Statky
ziskavané z uvedenych ¢innosti byly/jsou nasledné zpracovavany a dale distribuovany
na evropském trhu v ramci globalnich dodavatelskych fetézct.*

Evropsti zakonodarci této problematice vénuji pozornost. V roce 2017 byl ve Fran-
cii pfijat zakon Loi de vigilance, ktery pro vybrané spoleénosti zavedl povinnosti péce
v oblasti zakladnich lidskych prav s ohledem na ¢innosti téchto spolecnosti, jejich
dcefinych spolecnosti, subdodavatelti a dodavatelt. Tyto povinnosti jsou pfitom ve-
dle vetfejnopravni odpovédnosti vymahany i prostfednictvim ob¢anskopravni odpo-
vé&dnosti.5 Vyluené cestou vefejnopravniho vymahani zminénych povinnosti se vydal
némecky zakonodarce, ktery v roce 2021 ptijal zakon Lieferkettensorgfaltspflichten-
gesetz — zakon o povinnosti péce v dodavatelskych fetézcich. Tento zavazuje vybrané
spole¢nosti k dodrzovani povinnosti péée v oblasti lidskych prav a zivotniho prostiedi.
Ptijeti téchto pravnich Gprav piesto nebylo zadnou samoziejmosti. V roce 2020 odmitli
ob¢ané Svycarska navrh iniciativy, ktera si kladla za cil umoZnit obétem porusovani
lidskych prav nebo environmentalnich skod v pfeshrani¢nim kontextu podavat zaloby
proti §vycarskym spole¢nostem u §vycarskych soudti.” O to vice bylo prilomem pfijeti
Smérnice Evropského parlamentu a Rady (EU) 2024/1760 ze dne 13. ¢ervna 2024
o nalezité péci podniki v oblasti udrzitelnosti a o zméné smérnice (EU) 2019/1937
a nafizeni (EU) 2023/2859 (dale jen ,,CS3D*) na urovni Evropské unie,8 ktera v ¢1. 29

I Autor takto oznacuje zemé, kterym se fika také ,,rozvojové®. Pfevazné se maji na mysli staty lezici na jizni
polokouli v Africe, Jizni Americe a Asii.

2 MANGAL PAL, S. Rana Plaza Disaster 11 Years on: What Has Changed? In: DW [online]. 23. 4. 2024
[cit. 2025-02-18]. Dostupné na: https://www.dw.com/en/rana-plaza-disaster-11-years-on-what-has
-changed/a-68900666.

3 Volkswagen: Address Uyghur Forced Labor: Supply Chain, Xinjiang Plant Risk Links to Labor Abuses. In:
European Center for Constitutional and Human Rights [online]. 27. 5. 2024 [cit. 2025-02-18]. Dostupné
na: https://www.ecchr.eu/en/press-release/volkswagen-address-uyghur-forced-labor/.

4 KARSTEN, T. Odpovédnost korporace za dodavatelské fetézce: srovnavaci analyza. Obchodnépravni
revue. 2024, 1o¢. 16, ¢. 1, s. 8.

5 Tamtéz.

6 RUHL, G. — KNAUER, C. Zivilrechtlicher Menschenrechtsschutz? Das deutsche Lieferkettengesetz und
die Hoffnung auf den européischen Gesetzgeber. JuristenZeitung. 2022, Jhrg. 77, Heft 3, s. 105-114.

7 Swiss Vote to Reject Responsible Business Initiative. In: BBC [online]. 29. 11. 2020 [cit. 2025-02-18].
Dostupné na: https://www.bbc.com/news/world-europe-55122172.

8 Nalezita péce podnikd v oblasti udrzitelnosti: Rada s kone¢nou platnosti schvalila smérnici. In: Rada
Evropské Unie [online]. 24. 5. 2024 [cit. 2025-02-18]. Dostupné na: https://www.consilium.europa.eu
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v ptvodnim znéni upravovala obanskopravni odpovédnost s charakterem imperativ-
niho ustanoveni. Ac¢koliv zatim ani nedoslo k transpozici CS3D do pravnich radi ¢len-
skych statt,, Smérnici Evropského parlamentu a Rady (EU) 2026/470 ze dne 24. unora
2026 (déle jen ,,Novela“)? byla ob&anskopravni odpovédnost zrusena. Tato novelizace
bude v tomto ¢lanku analyzovana.

Zminéné ptipady ze svéta dokladaji, ze evropské spolecnosti Cerpaji vyhody globalnich
dodavatelskych fetézct a ptesouvaji svou vyrobu do statil, v nichz nejsou ¢loveék a zivotni
prostiedi vzdy dobie chranéni.!? Pokud v téchto statech dojde ke $kodni udalosti, pfichazi
proto v tivahu jako strana zalovana i evropska matetska spole¢nost ¢i evropsky odbératel.
V takovém pripadé ma odpovédnostni vztah tzv. mezinarodni prvek. Z pohledu unijniho
soudu posuzujiciho odpovédnost evropskych spolenosti spoc¢iva mezinarodni prvek ve
skute¢nosti pravné vyznamné pro vznik pravniho poméru — totiz protipravniho jednani
nebo $kodni udalosti uskute¢nénych mimo stat soudu. Navic proti evropské spolecnosti
jako sktdci v deliktnim vztahu bude na stran¢ Zzalobce stat poskozena osoba ze tietiho
(mimounijniho) statu. Jelikoz se jedna o soukromopravni poméry s mezinarodnim (pies-
hrani¢nim) prvkem, je dan zajem oboru mezinarodniho prava soukromého.

Tento ¢lanek je ¢lenén na pét ¢asti. Prvni ¢ast Ctenare pro ilustraci seznami se soud-
nim rozhodnutim, které se tyka analyzované problematiky. V nasledujicich analytickych
castech clanku (c¢ast druha, tfeti a Ctvrtd) je pozornost zaméfena na stézejni otazky
mezinarodniho prava soukromého a ob¢anskopravni odpovédnosti relevantni pro zkou-
manou problematiku. Clanek si klade za cil zodpovédét t¥i hlavni vyzkumné otazky:
1. Jaka jsou pravidla pro uréovani mezinarodni piislusnosti v kontextu CSR Zalob!!

a jak se lisi ptistup k zalovanym se sidlem v EU a mimo EU, a to zejména podle

nafizeni Brusel Ibis?!2
2. Které pravo je typicky pouzitelné (rozhodné) pro deliktni naroky v CSR Zalobach

podanych u evropskych soudii podle natizeni Rim 11?13
3. Jaky je soucasny stav obCanskopravni odpovédnosti evropskych spole¢nosti za poru-

Seni nalezité péce s ohledem na dodrzovani lidskych prav v dodavatelskych fetézcich

a jaky vliv na jeji vyvozeni muze mit CS3D ve znéni Novely?

/cs/press/press-releases/2024/05/24/corporate-sustainability-due-diligence-council-gives-its-final

-approval/.

Smérnice Evropského parlamentu a Rady (EU) 2026/470 ze dne 24. unora 2026, kterou se méni smérnice

2006/43/ES, 2013/34/EU, (EU) 2022/2464 a (EU) 2024/1760, pokud jde o nékteré¢ pozadavky na podavani

zprav podnikl o udrzitelnosti a nékteré pozadavky na nalezitou péci podniki v oblasti udrzitelnosti (Text

s vyznamem pro EHP). In: EUR-Lex: Access to European Union Law [online]. 26. 2. 2025 [cit. 2025-

-02-18]. Dostupné na: https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=celex%3A32026L0470.

10 RUHL, G. Unternehmensverantwortung und (Internationales) Privatrecht. In: Deutsche Gesellschaft fiir
Internationales Recht a kol. (eds.). Unternehmensverantwortung und Internationales Recht. Heidelberg:
C. F. Miiller, 2020, s. 90.

11" Pro ucely tohoto ¢lanku se jimi budou rozumét Zaloby, které uplatiiuji obanskopravni odpovédnost ma-
tefskych / decefinych spole¢nosti / odbératelti / dodavateld, a to za porusovani lidskych prav ¢i zasahy do
zivotniho prostiedi vznikajici ve sféfe zahrani¢nich dcefinych spolecnosti nebo dodavateld.

12 Natizeni Evropského parlamentu a Rady (EU) &. 1215/2012 ze dne 12. prosince 2012 o p¥islusnosti a uzna-
vani a vykonu soudnich rozhodnuti v ob¢anskych a obchodnich vécech (dale jen ,,Brusel Ibis®).

13 Natizeni Evropského parlamentu a Rady (ES) ¢. 864/2007 ze dne 11. ¢ervence 2007 o pravu rozhodném
pro mimosmluvni zdvazkové vztahy (dale jen ,,Rim I1¢).
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Zodpovézenim téchto tif vyzkumnych otazek autor ¢lanku zamysli alespon ramcové
objasnit komplexni problematiku odpovédnosti podnikti za porusovani zakladnich lid-
skych prav v dodavatelskych fetézcich, a to s piihlédnutim k némecké doktring, kde jde
s ohledem na v minulosti vedeny pfipad vii¢i spolecnosti Kik o oblast prozkoumanou.
Zaroven chce autor ¢lanku poukazat na aktualnost tématu s ohledem na CS3D a Omni-
bus Package on Sustainability.

1. PRIPAD Z JUDIKATURY
1.1 PRIPAD SPOLECNOSTI KIK

Spole¢nost Kik se sidlem v Némecku udrzovala od roku 2007 smluvni
vztahy s pakistanskou spolecnosti — textilni tovarnou Ali Enterprises. Konkrétné od této
spole¢nosti odebirala obleceni. Objednavky spoleénosti Kik tvofily minimalné 75 %
objemu vsech zakazek Ali Enterprises. Zakladem pro tento obchodni vztah a diléi doda-
vatelské smlouvy byl Kodex chovani, ve kterém byly stanoveny minimalni pozadavky
zavazujici dodavatele spoleénosti Kik s ohledem na dodrzovani zakladnich prav. Poza-
davky se tykaly zejména garance uspokojivych pracovnich podminek, bezpec¢nosti pfi
praci a odménovani. Spole¢nost Kik nechala textilni tovarnu auditovat na pozarni bez-
pecnost a jeji zaméstnanci ji také nékolikrat navstivili. Dne 11. 9. 2012 doslo v textilni
tovarné k pozaru, pti kterém zemielo 259 1idi a dalsich 47 jich bylo zranéno.!# Pozar
byl umysIné zaloZen zhaki, kteif byli pozdé&ji odsouzeni k trestu smrti.!> Jednou z pfi-
¢in vysokého pocétu imrti byla skuteénost, ze miize na oknech tovarny nebylo mozné
otevfit zevnitf a Ze téméf vechny nouzové vychody byly zam&ené.!® Na tomto skut-
kovém zaklade¢ byla podana zaloba proti zalované spolecnosti Kik u soudu v Némecku
v Dortmundu, a to na ndhradu nemajetkové ujmy. Zalobci byli tfi poziistali po synech
zameéstnanych v textilni tovarné a jeden zameéstnanec, ktery v disledku otravy koufem
utrpél Gjmu na zdravi. Autor zdiraziuje, ze byla podana zaloba proti spole¢nosti Kik,
ackoliv ta nebyla s zalobci (ani s jejich zemielymi pfibuznymi) v zadném smluvnim
vztahu. Spolec¢nost Kik toliko odebirala zbozi vyrabéné v Pakistanu od Ali Enterprises.
Zalobci se rozhodli pro proces viici némecké spoleénosti v Némecku, nikoli vii¢i Al
Enterprises v Pakistanu.

Po pozaru dochazelo k jednanim mezi pozistalymi a zalovanou spole¢nosti Kik
ohledné vyplaceni odskodnéni. Dne 25. 11. 2014 se procesni zastupci zalované vzdali
prava vznést namitku promlceni. Jelikoz nedoslo k uzavfeni smiru, zalobci podali dne

14 Skutkové okolnosti prelozeny z rozsudku LG Dortmund ze dne 10. 1. 2019, sp. zn. 7 O 95/15.

15 Pakistan dal trest smrti Zhafim za poZar s vice nez 250 ob&t'mi. In: Aktudiné.cz [online]. 22. 9. 2020 [cit.
2025-02-20]. Dostupné na: https://zpravy.aktualne.cz/zahranici/pakistan-dal-trest-smrti-zharum-za-pozar
-s-vice-nez-250-obet/r~73925f42fcc411eabl15ac1f6b220ee8/.

16 SAAGE-MAASS, M. — KLINGER, R. Unternehmen vor Zivilgerichten wegen der Verletzung von Men-
schenrechten — Ein Bericht aus der deutschen und internationalen Praxis. In: KRAJEWSKI, M. —
OEHM, F. — SAAGE-MAASS, M. (eds.). Zivil- und strafrechtliche Unternehmensverantwortung fiir
Menschenrechtsverletzungen. Berlin, Heidelberg: Springer Berlin Heidelberg, 2018, s. 251.
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13. 3. 2025 zalobu. Zakladem naroku zalobct byl mimo jiné ekvivalent ust. § 2910 véta
prvni OZ, nebot’ zalobci tvrdili, Ze zalovana vii¢i nim porusila povinnost péce. Nejenom
ze zalovana textilni tovarnu Ali Enterprises hospodatsky ovladala v dusledku objemu
svych zakazek, ale také z Kodexu chovani vyplynula pro Zalovanou povinnost vici
zaméstnanctim textilni tovarny spoluptisobit na dodrzovani pracovnépravnich a bez-
pecnostnich standardd, resp. jejich dodrzovani kontrolovat. Také bylo argumentovano
institutem smlouvy s ochrannymi G¢inky vici tietim osobam, kterou mél byt praveé
Kodex chovani (v ¢eskych pomérech vyslovné § 2913 odst. 1 OZ).

1.2 PRAVNI POSOUZEN{ PRIPADU SPOLECNOSTI KIK

Soudy se ve sporech s mezinarodnim prvkem nejdfive zabyvaji mezina-
rodni piislusnosti. Mezinarodni pfislusnost soudu v Dortmundu byla dovozena na za-
kladé obecné ptislusnosti podle ¢l. 4 odst. 1 ve spojeni s ¢l. 63 odst. 1 Brusel Ibis.
Druhou otazkou z oblasti mezinarodniho prava soukromého je zjisténi rozhodného pra-
va. Zaloba uplatiiovala deliktni odpovédnost zalované. JelikoZ nedoglo k volbé prava
dle ¢1. 14 Rim II a na piipad nedopadaly zadné zvlastni skutkové podstaty dle ¢l. 5
anasl. Rim II, soud vyhledal rozhodné pravo dle obecného pravidla stanoveného v ¢l. 4
odst. 1 Rim II. Ujma vznikla bez pochyby v Pékistdnu, a proto bylo rozhodnym pra-
vem pravé pakistanské pravo.

Soud povéril znalce vypracovanim znaleckého posudku k pakistanskému pravu.
Znalec dospél k zavéru, ze naroky zalobct byly promlceny, nebot” dle pakistanského
prava pocala bézet 1leta, pripadné 2leta, promléeci lhita dnem pozaru a uplynula nej-
pozdéji ke dni 11. 9. 2014. I promlceni je pfitom soucasti deliktniho statutu dle ¢l. 15
pism. h) Rim II. Pakistanské pravo navic nezna institut vzdani se prava vznést namitku
promlceni ani staveni promlceci lhiity pfi vyjednavani o naroku. Zde je videét, jak za-
sadni mize byt otazka rozhodného prava. Podle némeckého prava by naroky zalobci
proml&eny nebyly. Zalobci se snazili rozhodnému pakistanskému pravu uniknout ale-
spon ve vztahu k proml¢eni, a to s argumentaci, Ze doslo ke konkludentni ¢aste¢né
volbé némeckého prava stran proml&eni dle ¢l. 14 odst. 1 pism. a) Rim II. K té mélo
dojit tim, Ze po pozaru dochazelo ke komunikaci mezi némecky mluvicimi procesnimi
zastupci, vzdanim se prava vznést namitku promlceni a pouzivanim némecké pravni
terminologie. Druhym argumentem pak byla ¢aste¢na aplikovatelnost unikové klau-
zule podle ¢l. 4 odst. 3 Rim II ve prospéch némeckého prava stran promléeni,!” nebot
nasledna ujednani o promlceni méla hmotnépravné blize k némeckému pravu. Oba tyto
argumenty byly soudem odmitnuty. Zalobci nebyli ispé&sni ani s argumentaci zaloZzenou
na vyhradé vetejného poradku dle ¢l. 26 Rim II.

Toliko obiter dictum se soud vyjadfil k tomu, zda by viibec existoval vhodny hmot-
népravni zaklad naroku. Jako mozny zaklad naroku soud posuzoval institut smlouvy
s ochrannymi u¢inky vuci tietim osobam, kterou Zzalobci spatfovali v Kodexu chovani.
Soud vsak i tuto argumentaci odmitl, nebot’ se dle n¢j Kodex chovani obracel toliko na

17 A¢koliv otazku piipustnosti dépecage v ramci ¢l. 4 odst. 3 Rim II némecké soudy nechaly otevienou,
v doktring je o jeho ptipustnosti pochyb — napiiklad DICKINSON, A. The Rome II Regulation: The Law
Applicable to Non-Contractual Obligations. Oxford: Oxford University Press, 2010, s. 342, marg. ¢. 4.89.
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textilni tovarnu Ali Enterprises, pfi¢emz jejim zaméstnancim vuci zalované nevznikly
zadné ptimé naroky. Soud tim dal najevo, ze i kdyby naroky proml¢ené nebyly, zalobci
by uspéch ve véci neméli.!®

Odvolaci soud tento rozsudek nasledné potvrdil.!® Zabyval se zejména otazkou, zda
byl vysledek aplikace pakistanského prava v rozporu s némeckym vefejnym poradkem,
pticemz dospél k zavéru, ze nikoli.

1.3 ZHODNOCEN{ PRIPADU SPOLECNOSTI KIK

Ptipad Kik v sob¢ zahrnuje mnoho zajimavych otazek dotykajicich se na-
fizeni Rim II. Zalobci se snazili uniknout pakistanskému pravu, jehoZ aplikace se pro
n¢ ukazala byt fatalni. Na tomto ptipadu lze dobfte ilustrovat, Zze otazka rozhodného
prava muze byt a je mnohdy rozhodujici. Jak nicméné naznacil soud prvni instance, byt’
obiter dictum, némecké pravo by zalobciim nepfineslo uspéch ve véci. Rozhodnuti v§ak
v autorovi vyvolavaji pocit, ze soudy nechtély poskytnout odpovéd’ na hlavni hmotné-
pravni otazku. P¥itom ¢l. 16 Rim Il upravujici imperativni ustanoveni jim takovou cestu
umoznoval, ackoliv autor uznava, ze by soudy musely aplikovat vyjimku z vyjimky.
Soudni dvir Evropské unie (dale jen ,,SDEU®) totiz v rozsudku ze dne 31. 1. 2019 ve
véci C-149/18 pripustil, ze pravidla upravujici proml¢eni mohou byt za uréitych pod-
minek imperativnimi ustanovenimi.

2. MEZINARODNI PRISLUSNOST

Mezinarodni pfislusnost je jednou z podminek fizeni,20 tzn. podminek, je-
jichZ spInéni je nezbytné pro vydani meritorniho rozhodnuti. Tuto podminku fizeni soud
zkouma kdykoliv za fizeni, pficemz jeji nedostatek vede k zastaveni fizeni podle § 103
ve spojeni s § 104 zakona ¢. 99/1963 Sb., obéansky soudni fad, ve znéni pozdéjsich
predpisi (déle jen ,,OSR%).

Tuzemské soudy budou v ptipadé CSR zalob aplikovat prednostné Brusel Ibis, které
je vychozim pravnim predpisem pro urceni mezinarodni (v urcitych pripadech i mist-
ni) prislusnosti soud? v obéanskych a obchodnich vécech.2! Ve vztahu k mezinarodni
prislusnosti jako podmince fizeni je nutno uvést, ze pro jeji zalozeni jsou podle Brusel
Ibis rozhodné skute¢nosti v okamziku zahajeni fizeni (zasada perpetuatio fori), a proto
naslednd zména téchto skute¢nosti nema na mezinarodni pfislugnost vliv.22

=

Popis skutkovych okolnosti a jejich pravni hodnoceni byly pielozeny z rozsudku LG Dortmund ze dne
10. 1. 2019, sp. zn. 7 O 95/15.

Usneseni OLG Hamm ze dne 21. 5. 2019, sp. zn. 9 U 44/19.

KUCERA, Z. - PAUKNEROVA, M. — PFEIFFER, M. — RUZICKA, K. - VYBIRAL, P. Mezindrodni
pravo soukromé. 9. vyd. Plzen: Vydavatelstvi a nakladatelstvi Ales Cengk, 2022, s. 365.

PFEIFFER, M. — PAUKNEROVA, M. — RUZICKA, K. a kol. Mezindrodni obchodni pravo. Plzeii: Vyda-
vatelstvi a nakladatelstvi Ales Cenék, 2022, s. 291.

ROZEHNALOVA, N. — ZAVADILOVA, M. —- PAUKNEROVA, M. a kol. Zikon o mezindrodnim pravu
soukromém. komentdr. Praha: Wolters Kluwer CR, 2013, § 6. In: ASPI [online]. ASPI_ID KO91 2012CZ
[cit. 2025-02-19]. Dostupné na: www.aspi.cz.
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Relevantni také mohou byt dvoustranné mezinarodni smlouvy uzaviené Ceskou re-
publikou a tfetim (mimounijnim) statem. Subsidiarné pak stanovi § 6 odst. 1 ZMPS, ze
pro ur¢eni pravomoci ¢eskych soudii je rozhodné, zda jsou podle procesnich piedpist
pro fizeni mistn¢ pfislusné. Toto ustanoveni bude pii analyze vyznamné v konstela-
cich, kdy zalovani nebudou mit bydlisté v nékterém ¢lenském state. V takovém piipadé
tuzemské soudy urcuji svou mezinarodni pfislusnost zasadné dle vlastnich pravnich
predpist, jak stanovi €l. 6 odst. 1 Brusel Ibis. Je vSak nutné zduraznit, ze v ptipade, kdy
je oteviena pusobnost Brusel Ibis, tuzemské soudy mohou pfezkoumavat svou mezina-
rodni pfislusnost toliko na zaklade tohoto nafizeni. Pokud v ném tuzemské soudy nena-
leznou pravidlo zakladajici jejich mezinarodni pfislusnost, nemohou ji jiz dale zkoumat
na zaklad¢ § 6 odst. 1 ZMPS ve spojeni s pravidly pro uréovani mistni pfislusnosti dle
OSR. To plyne jazykovym vykladem z &l. 5 odst. 1 Brusel Ibis.23:24

2.1 VYBER SOUDU U CSR ZALOB

V nasledujici analyze bude autor vychéazet z nasledujicich 5 konstelaci:
I. Zaloba vii¢i mateiské spoleénosti se sidlem v Ceské republice,
II. Zaloba viigi odbérateli dodavatelského fetézce se sidlem v Ceské republice,
III. Zaloba viigi deefiné spoleénosti se sidlem v zahraniéi,
IV. Zaloba vigi dodavateli dodavatelského fetézce se sidlem v zahraniéi,
V. Kombinace Zaloby vi¢i matetské a dcefiné spole¢nosti.?

V piipadu spole¢nosti Kik je legitimni se ptat, pro¢ byla spolec¢nost Kik v Némecku
vilbec zalovana. Skutkovy stav se odehral na uzemi Pakistanu. Zalobci byli poziistali
po zaméstnancich spoleénosti Ali Enterprises, ktera textilni tovarnu provozovala. Vztah
k Némecku byl dan toliko tim, Ze zde sidli spolecnost Kik, ktera od Ali Enterprises ode-
birala zbozi. Pfesto se zalobci rozhodli pro vedeni procesu vici spoleénosti Kik v Né-
mecku, a to i pies jazykovou a logistickou bariéru. Na zakladé ceho se tedy CSR Zalobci
rozhoduji, kde a vii¢i komu proces povedou? Piedné se z pohledu zalobct jevi jako ra-
cionalni Givaha zalovat matefskou spolecnost nebo hlavniho odbératele dodavatelského
fetézce s ohledem na jejich finanéni moznosti, které také ovliviiuji moznost soudniho
vykonu rozhodnuti.?6 Zalobci se také mohou zdréhat vést procesy v zemich globalniho
jihu z dGvodu nedostateéné justicni infrastruktury. V CSR ptipadu Lungowe v. Vedanta
Nejvyssi soud Spojeného kralovstvi dospél k zavéru, ze soudy v Zambii nebyly vyba-
veny na vedeni tak komplexniho procesu. Zalobci se rovnéz mohou rozhodovat na
zakladé procesnich predpist lex fori (napfiklad otazka nahrady nakladt fizeni nebo
dokazovani).2” Roli hraje i hmotn&pravni stranka celého pfipadu, kdy u mateiskych

23 BACH, 1. — HUBER, P. Internationales Privat- und Prozessrecht. 2. Aufl. Miinchen: C. H. Beck, 2022,
s. 40, marg. ¢. 149.

24 Shodné usneseni Krajského soudu v Ostravé ze dne 30. 11. 2021, sp. zn. 15 Co 260/2021.

25 Tak STURNER, M. Zivilprozessuale Voraussetzungen fiir Klagen gegen transnationale Unternehmen
wegen Menschenrechtsverletzungen. In: KRAJEWSKI — OEHM — SAAGE-MAASS, ¢. d., s. 76.

26 Tamtéz, s. 77.

27 SOMMERFELD, A. — KNOCHE, K. Zugang zu deutschen Zivilgerichten bei internationalen Menschen-
rechtsklagen. Rabels Zeitschrifi. 2024, Jhrg. 88, Heft 1,s. 175-182.
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spole¢nosti a hlavnich odbératelti mize byt slozité konstruovat a ditkkazné prokazat
hmotnépravni predpoklady povinnosti nahradit ijmu.28 Nakonec lze zminit faktor me-
dialni pozornosti piipadi projednavanych pred evropskymi soudy.?? Proti zalobAm u ev-
ropskych soudti naopak hovoti skute¢nost, Ze soudy globalniho jihu budou mit blize ke
skutkovému stavu a jeho zjisténi a navic znaji své pravo. V porovnani s fizenimi pied
evropskymi soudy mohou byt procesy ¢asové méné naro¢né, nebot’ soudy globalniho
jihu nebudou muset zjistovat cizi pravo a provadeét dokazovani napiiklad prostiednic-
tvim dozadani. Myslitelné jsou ale i varianty CSR zaloby nejen v misté Skodni udalosti,
ale i v misté sidla matefské spolecnosti nebo hlavniho odbératele, jak tomu bylo v pii-
padé spoleénosti Kik.30

2.2 PRAVIDLA PRO URCOVAN{ MEZINARODNI PRISLUSNOSTI U CSR ZALOB
2.2.1 PUSOBNOST NARIZENI BRUSEL IBIS

Jak jiz bylo uvedeno, zakladni pramen prava pro ur¢ovani mezinarodni
prislusnosti soudu ¢lenskych stati EU v ob¢anskych a obchodnich vécech predstavu-
je Brusel Ibis. Soud, ktery bude rozhodovat spor na zakladé CSR zaloby, musi pied
samotnou analyzou jurisdik¢énich norem cit. nafizeni posoudit, zda je viibec oteviena
jeho aplikace z hlediska v&cné, izemng-osobni a &asové pasobnosti. Uzemng-osobni
pusobnost vyvéra z jednotlivych ustanoveni Brusel Ibis a z judikatury SDEU. Predné
je dle recitalu 13 cit. nafizeni nezbytné, aby existoval vztah mezi fizenim a uzemim
¢lenského statu, ktery je dan zasadné tehdy, kdyZ ma Zalovany bydlisté v ¢lenském
staté. Klicové pro zkoumanou problematiku je, ze jak bydlisté zalobce, tak jeho statni
pfislu$nost nehraji roli.3! SDEU vyslovné uvedl, Ze se Bruselska tumluva pouZije i teh-
dy, kdyz ma Zalobce bydlisté nebo sidlo ve tfetim staté.32 Pakistansti zalobci se tudiz
mohli domahat svych naroki pred némeckym soudem. Pokud naopak Zalovany nema
bydlisté v ¢lenském staté, urcuje se mezinarodni piislusnost soudu zasadné dle
pravnich pifedpisi jejich stati, jak plyne z €l. 6 odst. 1 Brusel Ibis.?3

S ohledem na zkoumané konstelace 1ze ucinit nasledujici zavéry. Pro zaloby vici
matefské spoleénosti / odbérateli dodavatelského fetézce se sidly v Ceské republice
budou tuzemské soudy pfi ur¢ovani své mezinarodni piislusnosti vychazet z Brusel
Ibis. Naopak pro zaloby sméfujici vi¢i dcefinym spolecnostem a dodavatelim dodava-
telskych fetézct se sidly v mimounijnich statech budou rozhodna pravidla pro uréovani
mistni pfislusnosti dle OSR.34

2!

®

STURNER, c. d., s. 76.

29 Tamtéz, s. 77.

30. SOMMERFELD - KNOCHE, c. d., s. 39.

31 BRIZA, P. - BRICHACEK, T. - FISEROVA, Z. - HORAK, P. - PTACEK, L. - SVOBODA, J. Zdkon

0 mezinarodnim pravu soukromém: komentar. Praha: C. H. Beck, 2014, § 6.

Rozsudek SDEU ze dne 13. 7. 2000 ve véci Group Josi, C-412/98.

33 MAGNUS, U. - MANKOWSKI, P. (eds.). European Commentaries on Private International Law. Vol-
ume I: Brussels Ibis Regulation: Commentary. Koln: Otto Schmidt, 2016, s. 116, marg. ¢. 1.

34 Pfiméfené SOMMERFELD — KNOCHE, c. d., s. 37.
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2.2.2 PRISLUSNOST DLE CL. 4 NARIZENI BRUSEL IBIS

Pro zaloby vii¢i matetské spolecnosti / odbérateli dodavatelského fetézce
se sidly v Ceské republice zjisti tuzemské soudy svou mezinarodni p¥islugnost na za-
kladé obecné prislusnosti dle ¢l. 4 odst. 1 ve spojeni s ¢l. 63 Brusel Ibis vychazejiciho
z principu bydlisté zalovaného (actor sequitur forum rei). Alternativné postaci, pokud
vyjmenované subjekty budou mit na uzemi Ceské republiky sidlo, ustfedi nebo hlavni
provozovnu. Bez problému byla na zakladé citovanych ¢lankd dovozena mezinarodni
prislusnost vuci spole¢nosti Kik v Némecku. Tento jasny zavér nemuze byt relativi-
zovan ani odkazem na doktrinu forum non conveniens, ktera nema v Brusel Ibis své
misto.3?

De lege ferenda 1ze poukazat na to, ze Brusel Ibis neupravuje zvlastni urceni mezina-
rodni ptislusnosti pro spolecnosti tvorici koncern. Podle takového mista soudu by bylo
mozné zalozit mezinarodni piislusnost viéi vSem dcetfinym spole¢nostem, a to v misté
soudu jejich matefské spoleénosti. Cl. 63 Brusel Ibis viak vychazi z principu, Ze z hle-
diska jurisdikénich pravidel je kazda spoleénost jako subjekt prava posuzovana zv1ast’.36

2.2.3 PRISLUSNOST DLE CL. 7 ODST. 2 NARIZENI BRUSEL IBIS

Pokud by zalovana matetska spole¢nost méla bydlisté v jednom ¢lenském
staté EU, Ize se ptat, za jakych podminek ji 1ze zalovat v jiném ¢lenském staté. Na tuto
otazku dava odpovéd’ ¢l. 5 odst. 1 Brusel Ibis. Z fakultativni ptislusnosti ptichazi pro
CSR zaloby v uvahu ¢l. 7 odst. 2 cit. nafizeni zakladajici mezinarodni pfislu$nost ve
vécech deliktni odpovédnosti tam, kde doslo, nebo mize dojit ke Skodni udalosti. Misto
Skodni udalosti zahrnuje dle judikatury SDEU jednak misto, kde vznikla $koda, jednak
misto pti¢inné udalosti, v niz ma tato $§koda pivod.3?

Misto vzniku $kody se bude ve zkoumanych ptipadech nachazet primarné v zemich
mimo EU, kde dochazi k porusovani lidskych prav. Tak onim mistem byl Pakistan
v piipadu spole¢nosti Kik. Relevantni je proto zaméfit se dale na misto pficinné udalos-
ti, v niz ma poruseni lidskych prav ptvod. Wagner uvadi jako ptiklad misto, kde jsou
¢inné organy matei'ské spole¢nosti, které pro koncern rozhoduji o smérnicich politiky
spole¢nosti ¢i rozhoduji o jednotlivych opatfenich.38 Némecka doktrina dochazi k za-
véru, Ze takova jednani jsou toliko pfipravnymi tkony, které samy o sob¢ k zalozeni
prislusnosti nesta¢i.3® Tento zavér je v souladu s vykladem ¢&l. 7 odst. 2 Brusel Ibis,
podle kterého pro zaloZeni pfisluSnosti nestaci pouze piipravna jednani.*® Pro iplnost

3
3

by

Rozsudek SDEU ze dne 1. 3. 2005 ve véci Owusu, C-281/02, bod 24.

WAGNER, G. Haftung fiir Menschenrechtsverletzungen. Rabels Zeitschrifi fiir auslindisches und inter-
nationales Privatrecht / The Rabel Journal of Comparative and International Private Law. 2016, Jhrg. 80,
Heft 4, s. 733.

Rozsudek SDEU ze dne 16. 7. 2009 ve véci Zuid-Chemie BV, C-189/08, bod 23.

WAGNER, Haftung fiir Menschenrechtsverletzungen, s. 735.

STURNER, M. Zivilprozessuale Voraussetzungen fiir Klagen gegen transnationale Unternehmen wegen
Menschenrechtsverletzungen. In: KRAJEWSKI — OEHM — SAAGE-MAASS, c. d., s. 82.

GEIMER, M. — SCHUTZE, R. Europdisches Zivilverfahrensrecht. 3. Aufl. Miinchen: C. H. Beck, 2010,
s. 239, marg. ¢. 250.
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autor uvadi, ze vuci decefinym spole¢nostem ¢i dodavateliim se sidly mimo EU tuto
fakultativni piislusnost vyuzit nelze, nebot’ nemaji bydlisté v nékterém clenském state,
jak jeho navéti vyzaduje.

2.2.4 PRISLUSNOST DLE CL. 8 ODST. 1 NARIZENI BRUSEL IBIS

Fakultativni pfisluSnost procesniho charakteru by mohla byt vyuzitelna
v situaci, kdy by méli matetska spoleénost / odbératel dodavatelského fetézce bydlisté
v Ceské republice, avsak dcefina spole¢nost &i dodavatel v mimounijnim staté. Pasivni
spolecenstvi je upraveno v ¢l. 8 odst. 1 Brusel Ibis. Prvni podminkou je to, aby mél je-
den z zalovanych bydlisté v Ceské republice. Pies tohoto Zalovaného by mohla byt zalo-
zena prislusnost soudu i vii¢i deefinym spolecnostem ¢i dodavatelim se sidly mimo EU.
Zalozeni ptislusnosti viéi dcefinym spolecnostem ¢i dodavatelim sidlicim mimo
EU vsak jednoznacné brani navéti ¢l. 8 Brusel Ibis, podle kterého by tito museli mit
bydlisté pravé v EU. Zména tohoto ustanoveni by byla pro Zalobce jisté ptizniva, nebot’
by mohli bez problému podavat zaloby pted evropskymi soudy i vii¢i dcefinym spolec-
nostem ¢i dodavateliim se sidly mimo EU, ktefi jsou za zasahy do jejich lidskych prav
primarné odpovédni. I v ptipadé Gspéchu jejich zalob by nicméné ani novela tohoto
ustanoveni nezménila praktické potize pti uznani a vykonu takovych rozhodnuti v ze-
mich mimo EU.

2.2.5 EXORBITANTNI PRISLUSNOST PODLE § 86 OSR

Jestlize zalovani nemaji bydlisté v nékterém ¢lenském staté EU, pak tu-
zemské soudy uréuji svou mezinarodni piislusnost zasadné dle vlastnich pravnich
predpisu, jak stanovi ¢l. 6 odst. 1 Brusel Ibis. Ust. § 6 odst. 1 ZMPS odkazuje na
pravidla pro uréovani mistni piislusnosti dle § 86 a nasl. OSR. Tuzemské soudy jsou
predev§im omezeny skuteCnosti, Zze zalované dcefiné spolecnosti ¢i dodavatelé nebu-
dou mit obecny soud v Ceské republice. Jako vyuZitelny se v téchto konstelacich jevi
§ 86 odst. 2 OSR, podle kter¢ho plati, Ze ,, proti tomu, kdo nema jiny prislusny soud
v Ceské republice, je mozno uplatnit majetkova prava u soudu, v jehoz obvodu ma
majetek . Toto ustanoveni zaklada v majetkovych sporech mezinarodni ptislusnost
tuzemskych soudt.#! Pfedné se musi jednat o majetkové pravo, kterym se rozumi
napiiklad narok uplatiovany z titulu zdvazkovych vztahii.#2 CSR Zaloba uplatiiujici
narok z titulu deliktni odpovédnosti sméfujici k nahradé Gjmy spliuje institut majet-
kového prava ve smyslu § 86 odst. 2 OSR. Prakticky viak bude problém lokalizovat
onen majetek, ktery se na tizemi Ceské republiky musi nachazet. Lze si tézko pied-
stavit, ze pakistansky dodavatel ¢i nigerijska dcefina spole¢nost budou mit na uzemi
Ceské republiky n&jaky majetek. Vice piedstavitelné je, Ze takové spoleénosti budou

41 JIRSA, J. - BERAN, V. - HAVLICEK, K. — JANEK, K. - KORBEL, F. - MOTTL, T. - PALKO, D. —
PETR, B. - TREBATICKY, P. - VACKOVA, M. - VANCUROVA, K. - VOJTEK, P. - DOLEZAL, M. —
LICHOVNIK, T. - SEDLAK, V. Obcansky soudni idd. 2. édst: soudcovsky komentdr. Praha: Wolters Klu-
wer CR, § 86. In: ASPI [online]. ASPI_ID KO99 p2b1963CZ [cit. 2025-02-23]. Dostupné na: www.aspi.cz.

42 Tamtéz.
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mit pohledavky viiéi matefské spolecnosti / odbérateli ¢i zadavateli se sidlem v Ces-
ké republice, naptiklad z titulu kupni ceny za dodané zbozi. Jak totiz uvadi Nejvyssi
soud: ,, Pravomoc ceskych soudii v majetkovych sporech muze byt zalozena také tim,
e Zalovany md pohledavku za obchodni spolecnosti se sidlem v Ceské republice. 43
V téchto pifipadech by tuzemské soudy mohly dovodit svoji mezinarodni pfislusnost
1 vUci zalovanym se sidly mimo EU.

2.3 ZAVER K MEZINARODNI PRISLUSNOSTI

Normy mezinarodniho civilniho prava procesniho nebudou pro CSR
zalobce prekazkou v piipadech, kdy maji zalovani sidlo na Gzemi EU. To bude
u matefskych spolecnosti / odbératelli dodavatelskych fetézcl pravidlem. Dcetiné
spole¢nosti ¢i dodavatelé se sidly mimo EU jsou podle stavajicich jurisdikénich no-
rem dosazitelni toliko ve vyjime¢ném piipadé podle § 86 odst. 2 OSR. Rovnéz lze
u dcetinych spolecnosti ¢i dodavatelti se sidly mimo EU uvazovat o tom, ze dob-
rovolné ujednaji mezinarodni pfislusnost nékteré¢ho ze soudu ¢lenskych statd podle
¢l. 25 Brusel Ibis nebo se mezinarodni ptislusnosti podfidi podle ¢l. 26 Brusel Ibis
(tzv. ticha prorogace).

3. ROZHODNE PRAVO

Pred vécnym posouzenim CSR Zalob museji tuzemské soudy vedle mezi-
narodni pfislusnosti posoudit druhou mezinarodné soukromopravni otazku, kterou je
rozhodné pravo. V piipadu spolecnosti Kik ptichdzely v uvahu pravni fady Pakistanu
a Némecka.

Pro CSR Zaloby, které uplatiuji povinnost nahradit ijmu za zasah do absolutnich
prav, ptichazi na prvni pohled v Gvahu naFizeni Rim II,% které obsahuje unifi-
kaci koliznich norem pro mimosmluvni zavazkové vztahy ve vécech obcanskych
a obchodnich. Pro vyhledani rozhodného prava pak mohou sehrat roli kolizni nor-
my upravujici osobni statut pravnickych osob dle ZMPS (naptiklad uplatnéni figu-
ry piercing the corporate veil) ¢i dvoustranné mezinarodni smlouvy uzaviené pied
vstupem Rim II v G¢innost s mimounijnimi staty. Clanek se dale vénuje toliko na-
fizeni Rim II.

3.1 NARIZENIRIM IT
Stejné jako u Brusel Ibis musi byt nejprve oteviena aplikace nafizeni

Rim II. Z hlediska izemné&-osobni ptisobnosti je kli¢ové pravidlo univerzalni pouzi-
telnosti dle ¢l. 3, podle kterého se rozhodné pravo uréené dle Rim II pouzije bez ohledu

43 Usneseni Nejvyssiho soudu ze dne 10. 5. 2005, sp. zn. 29 Odo 589/2004.
44 Pro tcely této &asti se odkazované ¢lanky povazuji za Elanky nafizeni Rim II, ledaZe je uvedeno jinak.
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na to, zda je pravem nékterého z clenskych statii. Proto mohlo byt v pfipadu spole¢nosti
Kik rozhodnym pravem pravo Pakistanu.

3.2 CL. 4 NARIZENI RIM IT

Obecné se vychazi z pravniho fadu zemé, kde vznikla pfima Skoda. Ona
pfima skoda je v pripadé CSR zalob lokalizovana tam, kde doslo k ijmé na zdravi
nebo na majetku.*> Z toho lze dovodit, Ze se jednd o misto, kde doslo k zasahu do pri-
marn¢ chranéného pravniho statku. Hleda se misto, kde se projevila pivodni a ¢asoveé
prvni $koda.*¢ Timto mistem budou staty sidla zahrani¢nich dcefinych spoleénosti
¢i dodavateli. V piipadé analyzovanych konstelaci muze dochazet i k pomalému pu-
sobeni negativnich vlivli na zdravi, které se mohou projevit po pfesunu do jiného sta-
tu (napf. vdechovani azbestovych vlaken). V takovych situacich je nezbytné zkoumat
okamzik, kdy a kde doslo k infikovani organismu,*’ a to bez ohledu na to, kde doslo
k prvnim projeviim konkrétniho onemocnéni. Projevy onemocnéni se povazuji toliko
za nepiimy nasledek ve smyslu &l. 4 odst. 1. Ujmy pozistalych jako tzv. sekundarnich
obéti naptiklad ve formé dusevnich utrap jsou také nepiimym nasledkem, ktery nema
vliv na uréeni rozhodného prava.*® Stejné i pti uréeni mezinarodni pfislusnosti nema
ujma sekundarnich obéti ve formé dusevnich utrap vliv na urceni mista Skody dle ¢l. 7
odst. 2 Brusel Ibis.#?

Hrani¢ni urcovatel lex loci damni infecti v konstelacich CSR Zalob povede k aplika-
ci zahrani¢niho prava.>° To doklada rozhodné pakistanské pravo v piipadu spoleénosti
Kik.

3.3 SKODA NA ZIVOTNIM PROSTREDI

Specialni kolizni norma dle ¢l. 7 obsahuje pravidlo pro navazovani mi-
mosmluvnich zavazkovych vztahii vznikajicich ze Skod na zivotnim prostiedi. Tato
kolizni norma ma prednost pfed obecnym pravidlem dle ¢l. 4, jak plyne z jeho navéti
(srov. ,, nestanovi-li toto narizeni jinak ). Poskozeny ma dle ¢l. 7 pti distan¢nich delik-
tech moznost vykonat opéni pravo ve prospéch prava zemé, kde doslo ke skuteénosti,
jez vedla ke vzniku §kody.5! C1. 7 Rim II miize zalobctim zaloZit opéni pravo ve pro-
spéch prava zem¢ mista jednani (naptiklad misto polohy zafizeni emitujiciho Skodlivé

45 Recital 17.

46 VON BAR, CH. - MANKOWSKI, P. Internationales Privatrecht Band 2: Besonderer: Teil. 2. Aufl. Miin-
chen: C. H. Beck, 2019, § 2, marg. ¢. 8, s. 312-313.

47 ROZEHNALOVA, N. a kol. Narizeni Rim I: Narizeni Rim II: komentdr. Praha: Wolters Kluwer CR, 2021,
s. 342.

48 Rozsudek SDEU ze dne 10. 12. 2015 ve véci Lazar, C-350/14.

49 RAUSCHER, G. (eds.). Europdisches Zivilprozefrecht: Kommentar. Miinchen: Sellier European Law
Publishers, 2004, s. 127, marg. ¢. 86.

50 Tento zavér nemiize zvratit ani zp&tny nebo dalsi odkaz, které jsou dle ¢l. 24 Rim II vylouceny.
5

TICHY, L. Narizeni & 864/2007 o pravu rozhodném pro mimosmluvni zévazkové vztahy Rim II: komentdr.
Beckovy komentare. Praha: C. H. Beck, 2018, ¢l. 7, marg. ¢. 4.
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latky).52 Tento ¢l. nebude pro CSR Zalobce vzdy vyuzitelny, nebot’ jimi tvrzena Gjma
musi byt v pficinné souvislosti se $kodou na zivotnim prostiedi. V piipadu spolecnosti
Kik proto zalobci nemohli vykonat opéni pravo ve prospéch némeckého prava, nebot
se nejednalo o Skodu na Zivotnim prostfedi. Navic je problematické odlisit, co je onou
skutecnosti vedouci ke vzniku $kody a co je toliko pfipravnym jednanim, které nema

mit pti posouzeni mista jednani vliv.53
3.4 UNIK PRED ZAHRANICNIM PRAVEM?

Pouzivani vécnych norem zahrani¢niho prava je logickym dusledkem ko-
lizni metody pravni upravy soukromopravnich poméra s mezinarodnim prvkem. Na-
fizeni Rim II navic vychazi z univerzalni pouZitelnosti, a proto poéita s tim, Ze bude
aplikovano pravo mimounijnich statd. Nicméné v literatufe je odkaz na zahrani¢ni pra-
vo v kontextu CSR zalob vniman jako problematicky, nebot’ obéti porusovani lidskych
prav jsou timto pravem nedostate¢né chranény.* V tomto kontextu je nutno uvést, ze
staty jako Pakistan ¢i Nigérie jsou byvalymi koloniemi, a proto jejich obcanské pravo
vychazi z anglického common law.35 Nelze proto a priori fici, Ze je pravo mimounijnich
stati pro CSR zalobce vzdy horsi.

Zalobci v piipadu spoleénosti Kik méli nakonec zajem na tom, aby byla aplikova-
na némecka pravidla pro promlceni, ackoliv se jinak dovolavali prava Pakistanu. Je
otazkou, zda nafizeni Rim II poskytuje nastroje ke korekci odkazu na zahrani¢ni pravo
v kontextu CSR Zalob.

Ceské pravo by se mohlo do CSR Zalob dostat pres nékolik cest, které predstavuje
unikova dolozka dle ¢l. 4 odst. 3, nasledna volba prava dle ¢l. 14, imperativni ustano-
veni dle ¢l. 16, pravidla bezpe¢nosti a chovani dle ¢l. 175¢ a nakonec vyhrada vefejného
potadku dle ¢l. 26 Rim II. Viechny tyto cesty k ¢eskému pravu jsou problematické.s?

CSR zaloby je nutno zasadné kvalifikovat deliktné a vyhledat pro n¢ rozhodné pra-
vo pomoci nafizeni Rim II. Ceské matei'ské spolecnosti nebo odbératelé museji poéi-
tat s tim, ze bude rozhodnym pravem v dusledku aplikace hrani¢niho urcovatele lex
loci damni infecti zasadné pravo mimounijnich statti. Vyjimku z tohoto pravidla budou
predstavovat skody na zivotnim prostiedi, pokud u nich bude mozné lokalizovat misto
jednani v zemich, kde byla u¢inéna klicova rozhodnuti, resp. nebylo jednano zptisobem,
aby se uymam v mimounijnich statech predeslo, a poskozeny vykona opéni pravo.

52 HAU, W. — POSECK, R. (eds.). BeckOK BGB. 73. Aufl. Miinchen: C. H. Beck, 2023, Art. 7 Rom II, marg.
¢. 4.

53 WAGNER, Haftung fiir Menschenrechtsverletzungen, s. 744.

54 S odkazy na autory RUHL, Unternehmensverantwortung und (Internationales) Privatrecht, s. 100.

55 HUBNER, L. Unternehmenshaftung fiir Menschenrechtsverletzungen. Tiibingen: Mohr Siebeck, 2022,
s. 140.

56 Dle Bacha tento ¢lanek slouzi k eliminaci odpovédnosti skiidce — srov. HUBER, P. (ed.). Rome II Regula-
tion: Pocket Commentary. Miinchen: Sellier European Law Publishers, 2011, s. 370-371.

57 WAGNER, Haftung fiir Menschenrechtsverletzungen.
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4. SOUKROMOPRAVNI{ ASPEKTY CS3D58

V Planu legislativnich ¢innosti vlady na rok 2025 bylo mozné vidét pred-
pokladany termin transpozice CS3D do ¢eského pravniho fadu, ktery byl stanoven
na 26. ¢ervence 2026. Novela vSak posunula transpozi¢ni lhiitu CS3D o jeden rok na
26. ervence 2028 a také bylo posunuto datum pouzitelnosti transpozi¢nich predpist
pro spoleénosti spadajici do jejich plisobnosti na 26. ¢ervence 2029.90 Neni ambici
autora ¢lanku poskytnout vycerpavajici vyklad pravni tipravy CS3D. Autor na ptikla-
du z judikatury ilustroval, jakym problémtiim ma pravni regulace ptedchazet. Zatimco
CS3D v ptivodnim znéni vychazela z dualniho modelu vymahani povinnosti — vetejno-
pravni prostiednictvim sankci a soukromopravni prostiednictvim obc¢anskopravni od-
povédnosti, Novela v ¢l. 4 bodu 20 pielomovou upravu harmonizované obéanskopravni
odpovédnosti za porusovani nalezité péce v oblasti udrzitelnosti zrusila. Tento aspekt
Novely bude v posledni ¢asti tohoto ¢lanku analyzovan.

CS3D upravuje povinnosti nalezité péce, jejichz poruseni bylo navazano na obéan-
skopravni odpovédnost v ¢l. 29. Hlavni pfinos mél byt v tom, ze dojde k vytvoreni
vlastnich povinnosti péce, které dopadaji pfimo na spole¢nosti spadajici do pii-
sobnosti CS3D. Tyto by pak nebyly povinny nahradit Gjmu za to, Ze jim je pficitatelny
neptiznivy dopad, ktery vyvolali jejich dcefiné spolecnosti nebo dodavatelé. Diivodem
jejich povinnosti nahradit ujmu by bylo poruseni jejich vlastnich povinnosti nalezité
péce podle ¢1. 10 a 11 CS3D. CSR zalobci proto méli mit k dispozici skutkovou podstatu
obcanskopravni odpovédnosti, ktera méla slouzit jako zaklad jejich naroku uplatinova-
nému vici evropskym spolec¢nostem spadajicim do ptsobnosti CS3D pred evropskymi
soudy.

Pro tplnost je nutno uvést, ze CSR Zalobci by bez této skutkové podstaty obcan-
skopravni odpovédnosti zpravidla nemohli byt se svymi deliktnimi naroky uplatiiova-
nymi vii¢i evropskym matetskym spole¢nostem ¢i odbératelim za zasahy do lidskych
prav ze strany jejich dcefinych spole¢nosti nebo dodavatell tispésni. Pokud pomineme
francouzsky zakon Loi de vigilance, ktery povinnosti nalezité pé¢e umoziuje vymahat
prostiednictvim obc¢anskopravni odpovédnosti, je jeji dovozeni problematické. Jako
nejvetsi prekazka pro CSR Zalobce se jevi zdsada osobni odpovédnosti pravnickych
osob, ktera je potvrzovana i Nejvyssim soudem v CR,6! a zisada odpovédnosti za
vlastni sféru vlivu.62 Némecka doktrina je k narokiim CSR Zzalobcl také zdrzenliva,
jak plyne i z rozhodnuti v ptipadu spole¢nosti Kik, kde némecky soud ptimo uvedl, ze
zalobctim schazel vhodny zaklad naroku.63

58 Pro cely této kapitoly se odkazované ¢lanky povazuji za ¢lanky CS3D, ledaze je uvedeno jinak.

59 C1. 37 odst. 1 konsolidovaného znéni CS3D.

60 1. 37 odst. 1 pism. a) konsolidovaného znéni CS3D.

61 Rozsudek Nejvyssiho soudu ze dne 31. 3. 2022, sp. zn. 29 ICdo 14/2020, odst. 83.

62 K tomu napiiklad WEILER, M. — KALLER, L. — SCHULZ, A. Haftung deutscher Unternechmen fiir
Menschenrechtsverletzungen im Ausland. Archiv fiir die civilistische Praxis. 2016, Jhrg. 216, Heft 3/4,
s. 387-420.

63 Jedna se o pfevazujici nazor némecké doktriny, jak plyne z poznamky pod ¢arou ¢&. 47 s odkazy na autory
z KARSTEN, c. d., s. 8.
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Systém obcanskopravni odpovédnosti zavrSovalo ustanoveni ¢l. 29 odst. 7, podle
kterého: ,, Clenské stdty zajisti, aby ustanoveni vnitrostatnich pravnich predpisii, ktery-
mi se provadi tento ¢lanek, byla povinné uplatinovana v pripadech, kdy pravem rozhod-
nym pro naroky za timto uicelem neni vnitrostatni pravo clenského statu. * Timto unijni
zakonodarce reagoval na skutecnost, Ze rozhodnym pravem pro naroky CSR Zalobcli
bude zpravidla pravo tfetich zemi, pokud zde dojde ke $kodé&.6* Problematické aspekty
tohoto imperativniho ustanoveni z pohledu mezinarodniho prava soukromého lze jiz
vzhledem k Novele, ktera toto ustanoveni zrusila, ponechat stranou.%5

Novela zrusila skutkovou podstatu obcanskopravni odpovédnosti zakotvenou
v ¢l. 29 odst. 1 a otazka obc¢anskopravni odpovédnosti za povinnosti nalezité péce je tak
prenechana ¢lenskym stattim, aby se vyhovélo zasad¢ subsidiarity (recital 49 Novely).

Novela ponechala v platnosti ustanoveni, ktera dopliiuji obcanskopravni odpo-
védnost, avSak podle vnitrostatniho prava clenskych statt, nikoliv rezim unijni ob-
canskopravni odpovédnosti. Na prvnim misté jsou upravena pravidla pro promléeni,
mezi kterymi lze v kontextu pripadu spolecnosti Kik zminit povinnost ¢lenskych stat
zavést minimalni promléeci lThtu v délce péti let.66 K tomu je nutno uvést, Ze usta-
noveni o promléeni jsou soucasti deliktniho statutu podle &l. 15 pism. h) Rim II. Za
situace, kdy bude rozhodnym pravem pravé pravo mimounijnich statl a ustanove-
ni o promlceni, jiz nemaji ve znéni Novely charakter imperativniho ustanoveni, jde
o ustanoveni prakticky obsolentni. Dale byla ponechana procesni ustanoveni, podle
kterych nesmi byt naklady fizeni pro zalobce nepiiméfené vysoké, ma dojit k upra-
v¢ predbéznych opatieni a pravidel tykajicich se zpfistupniovani dikazl (tzv. institut
Discovery). Opét lze poukazat na skutecnost, ze predbézna opatieni jsou soucasti de-
liktniho statutu podle ¢l. 15 pism. d) Rim II, a proto i zde bude aplikovano zahra-
ni¢ni pravo jako pravo rozhodné. Vyuzitelny by mohl byt institut Discovery, ktery
se s ohledem na zasadu forum regit processum podle § 8 odst. 1 ZMPS pouzije bez
ohledu na rozhodné pravo.

Nakonec je dle recitalu 49 Novely ponechano na ¢lenskych statech, zda stanovi, ze
ustanoveni vnitrostatnich pravnich predpist, kterymi se provadi CS3D, budou impe-
rativnimi ustanovenimi ve smyslu ¢l. 16 Rim II. T zde je nutno uvést, Ze rozhodnym
pravem bude u CSR Zalob typicky prave pravo mimounijnich stati. Pokud viibec néjaka
pravidla obcanskopravni odpovédnosti dle pravnich radu ¢lenskych statd existuji, budou
nahrazena rozhodnym pravem uréenym dle ¢l. 4 odst. 1 Rim II, ledaZe jim ¢lenské staty
pfiznaji charakter imperativnich ustanoveni.

Lze se tedy ptat, zda bude mit CS3D ve znéni Novely — tedy po zruseni harmo-
nizované skutkové podstaty obéanskopravni odpoveédnosti — néjaky dopad na sou-
kromopravni vymahani povinnosti nalezité péce v oblasti udrzitelnosti. Autor ¢lanku
muze analogicky poukazat na diskusi po pfijeti némeckého zakona o povinnosti péce
v dodavatelskych fetézcich. Ten vyslovné stanovi, Ze poruseni povinnosti zakotvenych

64 Recital 90.

65 K tomu blize KIENINGER, E. Zivilrechtliche Haftung als Eingriffsnorm nach der Sorgfaltspflichtenricht-
linie: Tertium datur! In: VON BAR, CH. — KNOFEL, O. L. - MAGNUS, U. - MANSEL, H.-P. - WU-
DARSKI, A. (eds.). Geddchtnisschrift fiir Peter Mankowski. Tiibingen: Mohr Siebeck, 2024, s. 807-819.

66 C1. 29 odst. 3 pism. a).
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v tomto zakon¢ nezaklada obcanskopravni odpovédnost, a to s dovétkem, ze civilné-
pravni odpovédnost zalozena nezavisle na tomto zakoné zlistava nedotéena.®’ Timto
ustanovenim méla byt vyloucena kvalifikace tohoto zakona jako tzv. ochranné normy ve
smyslu § 823 odst. 2 BGB,%8 resp. v éeskych podminkach § 2910 véta druha OZ. Preci
jen mohou mit povinnosti nalezité péce stanovené v tomto zakon¢ vliv v roving deliktni
odpovédnosti podnikateld spadajicich do jeho plisobnosti, a to tim, Ze jim uklada, aby
vykonavali aktivni fizeni rizik v ramci svého dodavatelského fetézce. Aktivni kontrola
nad tieti osobou, u které pak dojde k zasahu do lidskych prav ¢i zivotniho prostfedi,
miZze mit vliv na deliktni odpovédnost osoby kontrolu vykonavajici.®® Neni v rozporu se
zasadou odpovédnosti za vlastni sféru vlivu, pokud je dovozena konkrétni povinnost
opatrnosti matefské spole¢nosti, pokud ma a skute¢né vykonava sviij vliv na dcefinou
spole¢nost, ¢imz mize vytvaret nebezpeénou situaci.’® Takovy zavér by bylo mozné
zastavat i v tuzemsku ve svétle zakrocovaci povinnosti podle § 2901 OZ. Jako piiklad
muze slouzit moznost kontroly matetfské spole¢nosti nad dcefinou spolecnosti, které
budou ze strany matefské spolecnosti ukladany povinnosti tykajici se lidskopravnich
rizik.”! S tim se vSak nese dalsi problém, kterym je tzv. dilema kontroly. Z uvedeného
plyne, Ze z hlediska civilni odpovédnosti mize byt pro matefské spolecnosti ¢i odbé-
ratele vyhodnéjsi kontrolu s ohledem na lidska prava viibec nevykonavat a potencialni
problémy v dodavatelském fetézci prehlizet.”2 Toto dilema méla CS3D piekonat, nebot’
zaklada vlastni povinnosti matefskych spolecnosti / odbératelti v oblasti nalezité péce
v jejich dodavatelskych fetézcich, jejichz poruseni mélo moci vést k obanskopravni
odpovédnosti. Tu vSak Novela zrusila, a proto je otazka, jaky dopad bude CS3D na
hmotnépravni naroky zalobct realné mit.

Detailni zodpovézeni této slozité hmotnépravni otazky by presahlo ticel tohoto ¢lan-
ku. Autor ¢lanku alespoi nastini mozny problém spocivajici v dovozeni kauzality jako
jedné z podminek povinnosti nahradit ijmu. Nepochybn¢ budou povinnosti nalezité
péce transponované z CS3D povinnostmi stanovenymi zakonem. Na zavinéné poruse-
ni zdkonem stanovené povinnosti, v disledku které¢ho dojde k zasahu do absolutniho
prava, pamatuje § 2910 véta prvni OZ. Problém by nicméné mohl byt v tom, Ze bezpro-
stiedni pfi¢inou zasahu do absolutniho prava poskozenych nebude poruseni povinnosti
nalezité péce ze strany matetskych spolecnosti nebo hlavnich odbératell, nybrz jednani
zahrani¢nich dcetinych spole¢nosti nebo dodavateld. Obecné dle teorie pieruseni pii-
¢inné souvislosti plati, ,, Ze retézec pricin nezaklada pricinnou souvislost mezi jedndanim
Skiidce a vzniklou Skodou tehdy, vstupuje-li do déje jind, na jednani skidce nezavisla

67 § 3 odst. 3 Lieferkettensorgfaltspflichtengesetz. In: Bundesministerium der Justiz und fiir Verbraucher-
schutz [online]. [cit. 2025-02-18]. Dostupné na: https://www.gesetze-im-internet.de/lksg/  3.html.

68 WAGNER, G. Komentaf k § 823 BGB. In: HABERSACK, M. Miinchener Kommentar zum Biirgerlichen
Gesetzbuch: BGB, Band 7: Schuldrecht — Besonderer: Teil IV: §§ 705-853, Partnerschafisgesellschafts-
gesetz, Produkthaftungsgesetz. Miinchen: C. H. Beck, 2024, § 823, marg. ¢. 127-132.

09 Tamtéz.

70 THOMALE, CH. — SCHMID, S. Das Private Enforcement der EU-Lieferkettenrichtlinie: Eine rechtsver-

gleichende und rechtsokonomische Beurteilung der finalen Fassung mit Anregungen fiir die mitgliedstaat-

lichen Umsetzungsgesetze. Rabels Zeitschrift. 2024, Jhrg. 88, Heft 3, s. 441.

WAGNER, Komentar k § 823 BGB, marg. ¢. 133—138.

72 Tamtéz.
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skutecnost, kterd je pro vznik Skody rozhodujici“.? Pii hledani bezprostfedni pfiiny
nasledku’ by tudiz CSR Zalobci mohli narazit, nebot’ tou zpravidla bude jednani zahra-
ni¢nich dcefinych spolecnosti nebo dodavatelu.

4.1 MEZINARODNI{ PRISLUSNOST DLE CS3D?

Ackoliv do piisobnosti CS3D budou spadat i mimounijni spolecnosti, jak
je predpokladano jejim €l. 2 odst. 2, samotna CS3D neobsahuje jurisdikéni normy.7s- 76
Jak bylo uvedeno v ¢asti o mezinarodni piislusnosti, zaloby vici spole¢nostem, které
nemaji bydlisté¢ v nékterém z Clenskych statl, budou moci byt projednavany toliko
tehdy, kdyz to bude mozné podle procesnich ptedpisi /ex fori, ptipadné pokud dojde
k prorogaci dle ¢l. 25 ¢i aplikaci ¢l. 26 Brusel Ibis. Budou sice na jedné strané existovat
povinnosti, které vsak vuci takovym spolecnostem nebudou moci byt pred unijnimi
soudy prostfednictvim obcanskopravni odpovédnosti efektivné vymahany.

ZAVER

V kontextu CSR Zalob mohou byt spoleénosti usazené v Evropské unii
zalovany na zakladé obecného pravidla dle ¢l. 4 odst. 1 ve spojeni s ¢l. 63 nafizeni
Brusel Ibis vychazejiciho z principu bydlisté zalovaného (actor sequitur forum rei). To
se bude tykat matefskych spolecnosti a hlavnich odbératelii. Problém naopak nastava
u spolec¢nosti, které nemaji bydlisté v nékterém z ¢lenskych statt (dcefiné spolecnosti
a dodavatelé), nebot’ pro ty Brusel Ibis nenabizi jurisdikéni normu, podle které by bylo
mozné mezinarodni prislusnost zalozit. Vyjimkou z uvedeného je prorogace mezina-
rodni ptislusnosti dle ¢l. 25 Brusel Ibis ¢i tzv. ticha prorogace podle ¢l. 26 Brusel Ibis.
Dcetiné spoleénosti a dodavatelé evropskych spolecnosti proto budou moci byt u sou-
di ¢lenskych stati EU zalovani zasadné tehdy, kdyz tak stanovi vnitrostatni procesni
predpisy ¢lenskych stati EU. Jako piiklad byl uveden institut podle § 86 odst. 2 OSR.
Naftizeni Brusel Ibis nebylo soucasné s pfijetim CS3D novelizovano. I kdyby pfesto
existovala jurisdikéni pravidla pro mimounijni dcefiné spolecnosti ¢i dodavatele, stale
by existoval problém uznani a vykonu rozhodnuti soudii ¢lenskych stati ve vztahu
k témto spolecnostem v zemich jejich sidel. Normy mezinarodniho prava soukromého
nemohou vytesit problém uplatiovani doktriny pravniho statu v zemich globalniho jihu.

Rozhodnym pravem pro deliktni naroky uplathované v CSR zalobach bude typicky
pravo tetich (mimounijnich) statd na zakladé obecného pravidla lex loci damni infecti
dle Rim II. V p¥ipadech $kod na Zivotnim prostiedi budou moci poskozeni vykonat

73 Rozsudek Nejvyssiho soudu ze dne 28. 11. 2000, sp. zn. 25 Cdo 562/99.

74 Tamtéz.

75 PANTAZI, T. The Proposed Corporate Sustainability Due Diligence Directive and Its Provisions on Civil
Liability and Private International Law. In: GRMELOVA, N. (ed.). Perspectives of Law in Business and
Finance. Romania: Adjuris — International Academic Publishers, 2023, s. 141.

76 MICHAELS, R. — SOMMERFELD, A. EU-Lieferketten-Richtlinie und internationale Zustandigkeit. In:
VON BAR — KNOFEL - MAGNUS — MANSEL — WUDARSKI (eds.), c. d., s. 775-791.
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op¢ni pravo ve prospéch prava statu, ve kterém doslo ke skuteénosti, jez vedla ke vzniku
$kody podle ¢l. 7 Rim II.

CS3D je ve znéni po Novele ochuzena o stézejni rezim ob¢anskopravni odpoveéd-
nosti harmonizované napfic¢ jednotlivymi ¢lenskymi staty Evropské unie. Evropsky za-
konodarce prenechal otazku obéanskopravni odpovédnosti za poruseni nalezité péce
v oblasti udrzitelnosti vnitrostatnim pravnim fadim clenskych statt. To je v§ak pro-
blematické, nebot’ vyvozeni této odpovédnosti je de lege lata s ohledem na zasa-
du osobni odpovédnosti pravnickych osob a zasadu odpovédnosti za vlastni sféru
vlivu spiSe nepravdépodobné. Zda bude mit CS3D dopad na tuzemské deliktni pra-
vo — napfiklad v podobé zkoumani protipravnosti ¢i zavinéni matetfskych spolecnosti
nebo hlavnich dodavatelti v pfipadé zasahti do lidskych prav ve sféfe jejich dcefinych
spolecnosti ¢i dodavateli — a zda bude mozné tyto dopady na CSR Zaloby s ohledem na
rozhodné pravo mimounijnich statl zohlednit, ukazi az transpozicni piedpisy jednotli-
vych ¢lenskych statt.

JUDr. Matéj Maly

Advokatni kancelaf doc. JUDTr. Petra Sustka, Ph.D.
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Trap?

Mediation is a recognized form of alternative dispute resolution, characterized
by voluntariness, impartiality of the mediator, and, in particular, the principle of
confidentiality. In the Czech Republic, the mediator’s duty of confidentiality is
regulated by Act No. 202/2012 Sb., on Mediation, adopted in accordance with Directive
2008/52/EC. The statutory framework, however, formulates this duty only in general
terms, giving rise to considerable interpretative ambiguity. This article examines the
scope and limits of the mediator’s confidentiality obligation, including distinctions
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secrecy where the mediator simultaneously practises as an attorney. It further addresses
the absence of statutory confidentiality duties for the parties to mediation and other
participants, which are relegated to contractual regulation of limited enforceability.
Particular attention is dedicated to problematic stages of the mediation process, such as
court-ordered initial meetings, caucus sessions, and subsequent judicial proceedings. The
analysis demonstrates that Czech case law, notably a 2018 ruling of the Constitutional
Court, has added further complexity to the interpretation of confidentiality. The article
argues that the existing regulation provides only a partial guarantee of trust and may
operate as a legal pitfall. De lege ferenda, it advocates for legislative clarification and the
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UVOD

Mediace predstavuje prakticky a efektivni zptisob mimosoudniho feseni
sport. Jeji charakteristické rysy spocivaji zejména v nizké mife formalnosti, dobrovolné
Ucasti stran, nestrannosti, resp. neutralit¢ mediatora, a predevsim v divérnosti celého
procesu. Vyznamnym piinosem mediace je rovnéz akcent na zlepSeni, ptipadné alespon
zachovani vztahl mezi t€astniky sporu, coz ji odliSuje od tradi¢nich soudnich fizeni.

Zakonny ramec mediace byl v Ceské republice vytvofen aZ piijetim zakona
¢. 202/2012 Sb., o mediaci a o zméné nékterych zakont (,,zakon o mediaci®), ktery
implementoval pozadavky smérnice Evropského parlamentu a Rady 2008/52/ES ze dne
21. kvétna 2008 o nekterych aspektech mediace v obcanskych a obchodnich vécech
(,,smérnice 2008/52/ES*).

Ackoli Ceska pravni Giprava vymezuje zakladni pravidla mediacniho procesu, zasadni
princip divérnosti a povinnost mlc¢enlivosti byly formulovany pomérné obecné, coz
vyvolava fadu interpretacnich nejasnosti. Prestoze je zakon o mediaci G€inny jiz témét
patnact let, jeho novelizace neni aktualné feSenym tématem, natoz predmeétem legisla-
tivni diskuse. Pfitom pravé princip divérnosti a s nim spojena povinnost ml¢enlivosti
predstavuji zakladni pilife mediace, bez jejichz disledného respektovani by tento proces
pozbyval svého smyslu a efektivity.

Cilem tohoto ¢lanku je poukazat na nedostatky soucasné pravni upravy divérnos-
ti a povinnosti ml¢enlivosti v mediaci, zhodnotit jejich praktické dopady a nabidnout
mozné sméry legislativniho i aplika¢niho feSeni. Pozornost je zaméfena zejména na
vyklad spornych ustanoveni zakona o mediaci a na dopady jednotlivych interpretacnich
pristupt na postaveni ucastniki mediaéniho procesu. Soucasné se ¢lanek zabyva otaz-
kou, zda platna pravni uprava skutecné napliuje ucel, ktery sledoval zakonodarce. Na
zakladé¢ provedené analyzy usiluje o formulaci interpreta¢nich voditek a navrhi de lege
ferenda, které mohou pfispét k vyssi mife pravni jistoty, jednotnosti vykladu a k celko-
vému posileni diveéry v institucionalni ramec mediace.

1. PRINCIP DUVERNOSTI V MEDIACI

Na uvod je dilezité zminit zakladni rozdil mezi divérou a diveérnosti. Du-
véra je charakteristikou vztahu, pfi¢emz rozliSujeme dva typy divéry, a to divéru v me-
diatora a divéru mezi stranami sporu navzajem. Aby si strany ziskaly divéru a jistotu,
nelze jejich vztah predstirat — musi byt opravdovy. Divéra se projevuje naptiklad pfi
vybéru osoby mediatora, kterého vybiraji sami u€astnici mediace. Divérnost je naopak
charakteristikou procesu, kdy informace fecené v prubehu mediace jsou divérné a ne-
1ze je bez souhlasu stran zvetejnit.! Divérnost mizeme definovat rliznymi zptisoby,
predevsim je ale vnimana jako moralni povinnost uchovat ziskané informace v tajnosti.

K principu divérnosti v ramci mediace pak pristupujeme ve dvou rovinach, a to
hmotnépravni a procesnépravni. Hmotnépravni rovina se vztahuje k personalnimu

I HOLA, L. Mediace v teorii a praxi. Praha: Grada, 2011, s. 53-55.
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vymezeni mediaéniho procesu.? Jednd se o vztah mezi G¢astniky mediace navzajem
a zaroven o zaruku vylouceni nezadoucich osob z fizeni. Procesnépravni rovina naopak
konkretizuje princip ddvérnosti prostiednictvim povinnosti mlcenlivosti. Zkouma, zda
se mediator a ucastnici mohou dovolavat informaci ziskanych v souvislosti s mediaci
jako diikazi v ptipadném soudnim fizeni. V procesni roving se proto hovofi o tzv. soudni
povinnosti ml€enlivosti, ktera je jednim z kli¢ovych pozadavki smérnice 2008/52/ES3
a byla promitnuta i do zdkona o mediaci.

Duivodova zprava k zakonu o mediaci doklada, ze zdkonodarce zvazoval dvé kon-
cepce povinnosti mléenlivosti, a to bud’ vyhradné pro osobu mediatora a osoby partici-
pujici na fizeni, nebo rozsifeni povinnosti i na samotné strany sporu. I pies argumentaci
pracovni skupiny byla pfijata restriktivni varianta, a zakonny zavazek mlc¢enlivosti tak
dopada pouze na mediatora a osoby podilejici se na ptipravé a pribéhu mediace. Stra-
ny sporu bez dalsiho zistaly bez zakonné povinnosti a jsou tak odkazany vylu¢né na
smluvni ujednani, ktera jsou v praxi a odborn¢ literatute ¢asto kritizovana pro svou nizsi
vymahatelnost.

2. POVINNOST MLCENLIVOSTI MEDIATORA

Podle § 9 zédkona o mediaci je mediator povinen zachovavat mlcenlivost
o vsech skutecnostech, které se v souvislosti s vykonem své ¢innosti dozvi. Tato povin-
nost se vztahuje nejen na samotny pribéh mediace, ale 1 na vSechny jeho faze, véetné té
ptipravné, a trva i po ukonceni mediace az do okamziku, kdy je mediator této povinnosti
zpro§tén.*
Samotné znéni zakonného ustanoveni je ovsem pomérné obecné formulované, coz
v praxi vyvolava fadu interpreta¢nich nejasnosti. Pouze disledna analyza a vyklad
umoznuji stanovit hranice a obsah povinnosti ml¢enlivosti, které nejsou z textu zakona
na prvni pohled ziejmé.

2.1 ZAPSANY VS.NEZAPSANY MEDIATOR

Zasadni rozdil spoc¢iva v tom, zda mediaci vede mediator zapsany ¢i neza-
psany — provozujici ¢innost na zakladé zivnostenského opravnéni. Od tohoto rozliseni
se odvijeji prava a povinnosti mediatora, jelikoz ¢innost kazdého z nich je regulovana
odlisné.

Podle § 2 pism. ¢) zdkona o mediaci se za mediatora povazuje fyzicka osoba zapsa-
na v seznamu mediatorti spravovaném Ministerstvem spravedlnosti, pficemz zakonna
pravidla obsazena v tomto ptedpisu se vztahuji vyhradné na tuto skupinu.

2 DOLEZALOVA, M. — VAN LEYNSEELE, P. Micenlivost v mediaci [online]. Ceska advokétni komora,
Barreau de Bruxelles, 2012 [cit. 2025-09-02]. Dostupné na: https://www.cak.cz/storage/files/ml-enlivost
-v-mediaci.pdf.

3 Clanek 7 Diivérnost mediace. In: Smérnice 2008/52/ES.

4§ 9 odst. 2 zdkona o mediaci.
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Naopak podrobnéjsi zakonna regulace ¢innosti nezapsanych mediatort v ¢eském
pravnim fadu chybi. Jejich aktivita je proto kvalifikovana jako zivnost ohlasovaci volna
podle zakona ¢. 455/1991 Sb., o Zivnostenském podnikani, a fidi se povinnostmi vyply-
vajicimi z tohoto pravniho ramce a souvisejicich predpist.’

Nezapsani mediatofi tak pfijimaji své povinnosti, véetn¢ mlcenlivosti, prostfednic-
tvim smluvnich ujednani, jako jsou smlouvy o provedeni mediace, nebo dobrovolnym
prihlasenim se k institucionalnim pravidlim ¢i etickému kodexu. Pro strany sporu je
vhodné takovou povinnost utvrdit ustanovenim o smluvni pokuté, coz zvysuje jeji efek-
tivitu.

Je ztejmé, ze dvojkolejnost pravni Gipravy a rozmanitost zakonnych pozadavki nega-
tivné ovliviiuji divéru stran ve schopnosti nezapsanych mediatord, coz se mtize projevit
niz8$i mirou vyuzivani media¢nich fizeni v praxi.® Z tohoto divodu by bylo vhodné
de lege ferenda zvazit sjednoceni zakonnych pravidel mediace.

2.2 LIMITY POVINNOSTI MLCENLIVOSTI ZAPSANEHO MEDIATORA

Jak jiz bylo uvedeno, povinnost ml¢enlivosti zapsaného mediatora je za-
konnou povinnosti a vztahuje se téméf na vSechny skute¢nosti spojené s mediaci. For-
ma, jakou je informace sdélena, pfitom neni rozhodujici — povinnost se vztahuje na Gstni
projevy, pisemné materialy, interni poznamky i konkludentni jednani.

Snadngjsi zpusob, jak urcit hranice divérnych informaci, je jejich negativni vycet.
Ochrana se nevztahuje na skutecnosti, které sice byly sdéleny v souvislosti s mediaci,
avsak ucastnikim by byly znamy i bez jejiho konani. Nespadaji sem ani tzv. notorie-
ty, tedy obecné znama fakta, a informace vetejné dostupné. Rovnéz se povinnost ml-
cenlivosti netyka sdéleni, ktera mediator poskytuje stranam (napf. vysvétleni pravidel
mediace).

Diskutovanou otazkou zlstava, zda je ochrana rozsifena i na informace, které me-
diator zjisti vlastni dedukei, aniz by mu je nektera ze stran ptimo sdélila. Robert Cho-
lensky povazuje tuto nejasnost za jeden z divodi pro novelizaci zdkona o mediaci,
nebot’ dochazi ke spornému vykladu ustanoveni. Pivodnim zamérem zakonodarce
bylo totiz bezesporu chranit veskeré informace spojené s mediaci, bez ohledu na je-
jich zdroj.”

Absolutni chapani povinnosti ml¢enlivosti v§ak odmita Martin Svatos, ktery zda-
raziuje, ze zakonna obligace nedopada na informace sdilené ke vzdélavacim uceliim,
napiiklad v ramci $koleni mediatort ¢i akademickych prednasek. V téchto situacich je
vsak nezbytné diisledné anonymizovat osobni udaje a citlivé skuteénosti.®

5 §2vespojenis § 3 odst. 2 pism. 1) Zivnostenského zakona.

6 HOLA, L.— URBANOVA, M. a kol. Mediace v praxi optikou empirického vyzkumu. Praha: Wolters Klu-
wer CR, 2020, s. 18.

7 CHOLENSKY, R. Prakticky privodce mediaci podle nové pravni iipravy. Praha: Linde, 2013, s. 134—139.

8 SVATOS, M. Profesni ml&enlivost v mediaci aneb jak nemit osli usi. Stikromné pravo. 2021, &. 5. In: Le-
galis [online]. 16. 11. 2021 [cit. 2025-09-18]. Dostupné na: https://www.legalis.sk/clanky/2601/profesni
-mlcenlivost-v-mediaci-aneb-jak-nemit-osli-usi.
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Mimo limity dovozované doktrinou stanovuje sam zakon o mediaci vyjimku z Siroce
postavené povinnosti mlc¢enlivosti mediatora v zajmu zajisténi moznosti jeho vlastni
obhajoby v soudnich a dozor¢ich fizenich.® Nelze totiz mediatorovi odepfit pravo na
procesni obranu. Je proto umoznéno vyuzit informace, které by za béznych okolnosti
byly dtivérné. Sdéleni vSak musi byt omezena na nezbytny rozsah a nesmi byt zneuzita
k obchazeni zakonné ochrany.

Pfi interpretaci § 9 odst. 3 zakona o mediaci je rovnéz nezbytné zohlednit smérnici
2008/52/ES,10 ktera ptedestira dalsi dvé vyjimky: zpfistupnéni obsahu mediaéni doho-
dy, pokud je to nezbytné pro jeji provedeni nebo vykon, a naléhavé divody vetejného
poradku, typicky k zabranéni jmy na télesné ¢i dusevni integrité osob nebo k ochrané
nejlepsich zajmu déti.

Dalsi vykladovou komplikaci piineslo usneseni Ustavniho soudu ze dne 15. 5. 2018,
sp. zn. I11. US 1604/17. Ustavni soud konstatoval, Ze ustanoveni o ml&enlivosti je nutno
vykladat pouze ve vztahu k meritu véci, ktera ma byt jinak autoritativné rozhodnuta
soudem. Ustavni soud uzaviel, ze sdéleni procesni povahy (vyjadieni tykajici se zpét-
vzeti zaloby a thrady nakladt fizeni) nepodléhaji zakonné ochrané, ¢imz prekvapiveé
z0zil pohled na moznosti vykladu.

Uvedeny zavér odmita Martina Dolezalova,!! podle niz pozadavek Ustavniho soudu
na poskytnuti zpravy o prubéhu mediace od mediatora ptedstavuje rozpor s povinnos-
ti soudu Setfit zachovani ml¢enlivosti o utajovanych skute¢nostech chranénych zako-
nem pii dokazovani v souladu s § 124 zakona ¢. 99/1963 Sb., obcansky soudni fad

,,0. 8. 1.).12 Usneseni Ustavniho soudu svym vyrokem fakticky prolomilo princip dii-
vérnosti mediace a povinnost ml¢enlivosti zapsanych mediatori, ¢imz zasahlo do snahy
o zachovani zcela divérného prostiedi.

S ohledem na povahu pfedmétného rozhodnuti je vsak tieba zdiraznit, Ze jde o usne-
seni, nikoli o nalez Ustavniho soudu. Z tohoto diivodu nelze z jeho odiivodnéni dovo-
zovat obecné zavazné ¢i precedenéni pravni zaveéry. Dopad rozhodnuti je nutno chapat
spise interpretacné a omezené na konkrétni skutkovy kontext dané véci.

Prestoze zakon o mediaci neposkytuje pevné vymezené mantinely povinnosti mléen-
livosti, mediatofi mohou Cerpat inspiraci z mezinarodnich dokumentu a etickych stan-
dardi. Za vyznamny pramen lze oznacit Mediation Rules of the International Chamber
of Commerce, i¢inné od 1. ledna 2014,13 které obsahuji doporuceni k ochrané diivérnych

©

Ustanoveni § 9 odst. 3 zakona o mediaci je ve vztahu k § 126 a 128 o. s. I lex specialis.

Clanek 7 Diivérnost mediace. In: Smérnice 2008/52/ES.

11 DOLEZALOVA, M. Mlgenlivost v mediaci — realita a vyzvy aneb Rozmohl se nam takovy nesvar...
In: Advokatni denik [online]. 18. 11. 2022 [cit. 2025-09-16]. Dostupné na: https://advokatnidenik
.cz/2022/11/18/mlcenlivost-v-mediaci-realita-a-vyzvy-aneb-rozmohl-se-nam-tady-takovy-nesvar/.
,,Dokazovani je treba provadét tak, aby byla Setrena povinnost zachovavat micenlivost o utajovanych
informacich chranénych zvlastnim zakonem a jind zakonem stanovend nebo statem uzndvand povinnost
mlcenlivosti. V téchto pripadech Ize provést vyslech jen tehdy, jestlize vyslychaného zprostil povinnos-
ti mlcenlivosti prislusny organ nebo ten, v jehoz zajmu ma tuto povinnost; primérené to plati i tam, kde se
provadi ditkaz jinak nez vyslechem* (§ 124 0. s. 1.).

Article 9 Confidentiality. In: Mediation Rules. In: International Chamber of Commerce [online]. 2014 [cit.
2025-09-14]. Dostupné na: https://iccwbo.org/dispute-resolution/dispute-resolution-services/adr/mediation
/mediation-rules/.
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informaci. Dopliitkovym voditkem jsou rizné etické kodexy, jez sice nejsou pravné za-
vazné, ale predstavuji osvédcené standardy profesniho chovani, napt. Evropsky kodex
chovani pro zprostiedkovatele.!* Zaroven nic nebrani tomu, aby si U¢astnici mediace
upravili povinnost ml¢enlivosti v ramei smlouvy o provedeni mediace, ptipadné kdykoli
v prubéhu mediac¢niho fizeni.

2.3 MEDIATOR-ADVOKAT

Zvlastni pozornost vyZaduje problematika soubéhu profesnich roli media-
tora. V praxi se Casto setkavame s tim, Ze mediatofi jsou téz advokati. Podle zakona
o mediaci by se tito odbornici méli zdrzet poskytovani pravnich sluzeb pii vykonu
mediaéni ¢innosti mediatora.!s

Mediator-advokat vsak predstavuje specificky typ mediatora, jelikoZ je vazan nejen
zakonem o mediaci, ale téZ vybranymi ustanovenimi zakona ¢. 85/1996 Sb., o advokacii
(,,zakon o advokacii®), a¢koli media¢ni ¢innost sama o sobé nepredstavuje poskytovani
pravnich sluzeb.10

Podle stanoviska sekce ADR Ceské advokatni komory!7 i asti doktriny!8 je ¢innost
téchto mediator nutno chépat jako ,,jinou ¢innost* advokata,!® a to bez ohledu na to,
zda je mediator zapsany ¢i nikoli. ,,Jinou ¢innosti® se pfitom rozumi jakéakoli aktivita
vykonavana advokatem v ramci jeho odborné zpisobilosti, ktera ma pfimou souvislost
s poskytovanim pravnich sluzeb — typicky ¢innost vyzadujici pravni znalosti a vyjed-
navaci dovednosti. Takto pojata ¢innost podléha povinnosti ml¢enlivosti stanovené jak
zakonem o mediaci, tak zakonem o advokacii. Zatimco dtivérnost mediace slouzi pri-
marné k ochrané otevienosti procesu, advokatni ml¢enlivost plni funkci garance diveéry
mezi klientem a advokatem a je jednim ze zakladnich pilitt vykonu advokacie. Jinymi
slovy lze hovofit o ochrané opravnénych zajmu klientd, jez maji prednost pied vlastnimi
zajmy advokata. Takovy vyklad se uplatni zejména u nezapsanych mediatori-advokatu,
u nichz se bez pochyb jedna o vykon ,,jiné ¢innosti“ advokata.

Odlisny pfistup prosazuje Martin Svatos, ktery zdlraznuje, ze mediator-advokat za-
stava dvé oddélené role: roli mediatora pii vykonu mediace a roli advokata mimo tuto
¢innost. Tyto role by podle n¢j nemély byt vykondvany soucasné. V takovém pojeti se

14 4. Davérmost. In: Evropsky kodex chovani pro zprostiredkovatele [online]. 2004 [cit. 2025-09-06]. Dostup-

né na: https://www.forarb.com/wp-content/uploads/2013/01/Evropsky-kodex-chovani-pro-mediatory.pdf.

,, Mediator nesmi ohledné konfliktu, ve kterém vede nebo vedl mediaci nebo cinil kroky k pripravé mediace,

poskytovat pravni sluzby podle jiného pravniho predpisu, i kdyz je jinak k jejich poskytovani opravnen ™

(§ 8 odst. 2 véta prvni zakona o mediaci).

§ 1 odst. 2 zakona o advokacii (a contrario).

Stanovisko sekce ADR k povinnosti ml¢enlivosti u advokata — zapsaného i nezapsaného mediatora. In:

Ceska advokdtni komora [online]. 23. 9. 2021 [cit. 2024-10-07]. Dostupné na: https://www.cak.cz/aktualni

-informace-mediace.

18 SVEJKOVSKY, J. - MACKOVA, A. - VYCHOPEN, M. a kol. Jina ¢innost advokata. Advokat a vykon
jiné pravnické profese. In: SVEJKOVSKY, J. - MACKOVA, A. — VYCHOPEN, M. a kol. Advokdtmni
pravo. Praha: C. H. Beck, 2017, s. 243-260.

19 Podle § 56 odst. 2 véta prvni zékona o advokacii.
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pak povinnost mléenlivosti podle zakona o advokacii pfi samotné mediaci neuplatni,
nebot’ je plné€ nahrazena mléenlivosti stanovenou zdkonem o mediaci.20

Predlozeny zavér odpovida i profesnim zasadam vykonu advokacie, podle nichz
je advokat povinen vzdy sledovat a napliovat opravnéné zajmy svého klienta.2! Tato
zakladni profesni povinnost je vsak s roli nestranného mediatora v zasadé neslucitelna,
nebot’ mediator nesmi jednat ve prospéch zadné ze stran sporu. Z tohoto divodu nelze
aplikovat advokatni ml¢enlivost, jelikoz zde chybi nezbytny vztah advokat—klient.

Shodné se k této otazce vyjadiuje i Stanovisko sekce pro ADR CAK k vykonu me-
diace advokatem vychazejici z Evropského etického kodexu mediatora, které pfi vykla-
du ¢l. VII (Dtvérnost informaci) odkazuje vyluéné na zdkon o mediaci.2? Stanovisko
bylo pfitom pfijato pravé za uc¢elem usnadnéni vykladu a predchazeni stietu roli advo-
kata a zapsané¢ho mediatora.

S ohledem na uvedené lze uzavtit, ze advokat zapsany v seznamu mediatort je po-
vinen respektovat pravidla zakona o mediaci a soucasné vybrana ustanoveni zakona
o advokacii, zejména cast sedmou (/ex specialis k zakonu o mediaci) a pfiméfené i Gpra-
vu karné odpovédnosti advokati.23 Nicméné vzhledem k odlisnym nazorim odborné
vefejnosti zUstava otazkou, ktera uprava mlcenlivosti se na mediatora-advokata vztahu-
je. Soucasna dualita pravni upravy se jevi jako nadbyteéna a dopad mlcenlivosti podle
zakona o advokacii je navic ptisnéjsi.

Problematicky vyklad pojmu ,,jina ¢innost* advokatti se obdobné objevuje i pfi inter-
pretaci § 368 odst. 3 zakona ¢. 40/2009 Sb., trestni zakonik, podle néhoz ,, oznamovaci
povinnost podle odstavce 1 nema advokat nebo jeho zaméstnanec, ktery se dozvi o spa-
chani trestného cinu v souvislosti s vykonem advokacie nebo pravni praxe .

Cast odborné literatury zastava nazor, Ze vyjimka z oznamovaci povinnosti by mohla
dopadat i na mediatora-advokata, a to i pfesto, ze se v daném piipadé jedna o vykon
,jiné ¢innosti“ advokata,?* nez je vykon pravni praxe, pokud pfipustime vyklad, Ze se
skute¢né o ,,jinou ¢innost* jedna. Tento pfistup vychazi z komplexniho pojeti zakon-
nych i stavovskych povinnosti advokatl a naznacuje, Ze role mediatora-advokata se
mohou pfi vykonu mediaéni ¢innosti sméSovat.2

Odlisnou interpretaci zastava Martin Svatos, ktery dovozuje, Ze zprosténi ozna-
movaci povinnosti podle § 368 odst. 3 TZ se na medidtory-advokaty nevztahuje.26

20 Rozhovor s JUDr. M. SVATOSEM, Ph.D., mediatorem, rozhodcem a vedoucim Centra pro mimosoudni
feseni sportl Pravnické fakulty Univerzity Karlovy. Praha, 14. 10. 2024.

21§ 16 zakona o advokacii.

22 C1. VIL Dawvérnost informaci. In: Eticky kodex advokdta zapsaného medidtora (Stanovisko sekce pro ADR

CAK k vykonu mediace advokatem) [online]. 2013 [cit. 2024-10-07]. Dostupné na: https://www.cak.cz

/storage/files/stanovisko-sekce-adr-eticky-kodex-mediatora-advokata-2025.pdf.

§ 32 az § 35e zakona o advokacii.

Ve smyslu § 56 odst. 2 zakona o advokacii.

., V¥konem pravni praxe advokata jsou vsechny souvisejici dalsi pravni ¢innosti, napr. vykon funkce in-

2
2
2

[V ]

solvencniho spravce, rozhodce, mediatora atd., pricemz nezavisi na tom, v souvislosti s jakou takovou
cinnosti, prip. s jakym pravnim oborem (nemust jit jen o vykon advokatské cinnosti v oboru trestniho
prava) se o cinnosti dozvédél* [SAMAL, P. - ROZMAN, S. - TEJNSKA, K. N&které dalsi formy trestné
soudinnosti (§ 364 az 368). In: SAMAL, P. a kol. Trestni zdkonik III: komentdr: § 272—421. 3. vyd. Praha:
C. H. Beck, 2023, s. 4560-4608].

26 Rozhovor s JUDr. M. SVATOSEM, Ph.D.
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Argumentuje pfitom opét nesluéitelnosti vykonu mediace se soucasnym provozovanim
advokacie nebo pravni praxe.?’ Dodate¢né uvedenému nazoru prispiva i jiz zminény
argument absence vztahu advokat—klient, ktery je stézejni pro aplikaci vyjimky.

Z duvodu existujici nejednoznacnosti vykladu se jevi jako vhodné zvazit de lege fe-
renda nejen legislativni upfesnéni rozsahu povinnosti mediatori-advokatd, a to zejména
ve vazbé na souvisejici ustanoveni pravni Gpravy v jinych odvétvich, nybrz i zpiesnéni
definice pojmu ,,jina ¢innost™ ve vztahu k mediacni ¢innosti advokati.

3. POVINNOST MLCENLIVOSTI OSOB ZUCASTNENYCH

Podle § 9 odst. 4 zdkona o mediaci se povinnost ml¢enlivosti vztahuje
nejen na zapsané¢ho mediatora, ale i na vSechny osoby podilejici se s nim na pfipraveé
¢i prubéhu mediace. Typicky jde o zaméstnance medidtora, administrativni pracovni-
ky, tlumocniky ¢i jiné pomocné osoby. Doktrinalni vyklad pfitom sméfuje k SirSimu
pojeti, které zahrnuje i znalce vypracovavajici posudky vyuzivané v ramci media¢niho
procesu.28

Naopak subjekty ptizvané stranami sporu, zejména jejich pravni zastupci nebo od-
borni poradci, nejsou vazany zakonnou povinnosti ml¢enlivosti, jelikoz zakon o me-
diaci jejich ucast explicitné neupravuje. V praxi se proto doporucuje sjednat jejich
povinnost ml¢enlivosti formou smluvniho ujednani, poptipadé jejich jednostrannym
dobrovolnym prohlasenim.

Priklanim se k nazoru, Ze by bylo vhodné doplnit zakladni pravni upravu mlcenli-
vosti i pro tyto osoby, zejména za ucelem zvySeni informovanosti o mediaci a podpory
povédomi o dosahovani smirného feseni sport.2?

Je vSak nutné podotknout, Ze na advokaty i bez vyslovné Gpravy plati povinnost
mlcenlivosti a fadného zastupovani klientd v ramci advokatni Cinnosti vyplyvajici ze
zékona o advokacii.’0

4. POVINNOST MLCENLIVOSTI STRAN MEDIACE

Vedle mediatora vystupuji v mediaci jako hlavni ucastnici predevsim stra-
ny sporu, které zpravidla voli tento proces pravé pro jeho princip divérnosti. Prestoze
pracovni skupina pripravujici zakon o mediaci podporovala myslenku rozsifeni povin-
nosti ml¢enlivosti i na tyto osoby, zakonodarce zvolil restriktivni pfistup a strany pod

§ 9 zakona o mediaci nezahrnul. Zaroven nedostate¢né argumentoval zejména obtiznou

27§ 8 odst. 2 zakona o mediaci.

28 SVATOS, M. § 9 Povinnost ml¢enlivosti mediatora. In: HORACEK, T. — OLIK, M. — SVATOS, M. Zdikon
o mediaci: komentdF. Praha: Wolters Kluwer CR, 2018, s. 112-125.

29 SVATOS, M. The Czech Republic. In: ALEXANDER, N. - WALSH, S. — SVATOS, M. (eds.). EU Media-
tion Law Handbook: Regulatory Robustness Ratings for Mediation Regimes. Alphen aan den Rijn: Kluwer
Law International, 2017, s. 161-190.

30§ 16 zakona o advokacii.
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vymahatelnosti a rizikem zhorseni procesniho postaveni stran pii obrané svych prav
u souda ¢&i jinych organt.3!

S takovym odtivodnénim vsak fada odbornikd nesouhlasi, mezi nimiz jsou i To-
mas Horacek, Milos Olik a Martin Svatos. Podle nich je soucasna tiprava nedostacu-
jici a odtivodnéni zakonodarce neobstoji. Poruseni mléenlivosti stranou sporu by bylo
mozné fesit narokem na nahradu vzniklé skody podle zakona ¢. 89/2012 Sb., obc¢ansky
zakonik. Povinnost 1ze navic smluvné posilit, napfiklad dohodou o smluvni pokuté ve
smlouvé o provedeni mediace.32

Navrhované znéni zakonné upravy mlcenlivosti by navic piedeslo vyuZzivani infor-
maci ziskanych béhem diivérného media¢niho procesu jako dikazli v soudnim fizeni.
Mléenlivost by se vztahovala pouze na informace sdilené béhem mediace, zatimco diive
ziskané diikazy by zistaly pouzitelné. Nelze tudiz souhlasit s namitkou zakonodarce
o zhorSeni procesniho postaveni stran, které by ztstalo stejné jako pied zahajenim me-
diace, jelikoz bez konani media¢niho fizeni by ani novée nabyté znalosti i€astnik nemohl
zjistit. Sdileni dvérnych informaci by tak nebylo na Gijmu v nasledném soudnim fizeni
zadnému z ucastnika.

Z téchto divodi a s ohledem na charakter mediace se jevi vhodné a zadouci,
aby byla povinnost ml¢enlivosti vyslovné stanovena zakonem i pro strany sporu.
Takto koncipovana pravni iprava by posilila diivéru v proces a vytvofila bezpeény
prostor pro otevienou komunikaci, kliCovou pro dosazeni smirného feseni. Zaroven
by umoznila stranam individualné vymezit rozsah ml¢enlivosti smluvné podle jejich
potieb.

Zakonna uprava povinnosti mlcenlivosti by vSak zaroven nesla i sva rizika. Je
tieba pocitat s moznosti jejiho potencialniho zneuziti, zejména ve snaze zamezit pii-
stupu k zasadnim informacim. Takovy vyklad ¢i aplikace by mohly ztizit soudim
¢i jinym organtm piistup k relevantnim podkladim. Proto by jakakoli legislativni
uprava méla byt formulovana s dostate¢nymi zarukami, aby nedochéazelo k obcha-
zeni procesnich pravidel ¢i blokaci dikaznich prostfedki pod zaminkou ochrany
davérnosti.

Absence zakonn¢ ipravy vsak nevyluéuje sjednani smluvni mléenlivosti zajisténé
smluvni pokutou. To mimo jiné predvida i divodova zprava k zdkonu o mediaci. V pra-
xi se tomu tak déje ve smlouvé o provedeni mediace, at’ uz se zapsanym, ¢i nezapsanym
mediatorem.

Smluvni dolozka ml¢enlivosti pak bezesporu chrani strany sporu proti prolomeni
povinnosti ml¢enlivosti vici tfetim osobam. Nicméné takto sjednané ustanoveni neza-
vazuje soudy ani rozhod¢i organy. Ochrana informaci tak mtize byt soudy prolomena,
jelikoz neexistuje jednotny nazor, zda by takova povinnost ml¢enlivosti spadala pod
ochranu § 124 o. s. . Krom¢ novelizace zakona o mediaci se proto jevi vhodnym zva-
zit i novelizaci ust. § 128 o. s. f. ve vztahu k ADR za ucelem legislativniho posileni
davérnosti.

31 Vlada Ceské republiky. Ditvodova zprava k zékonu &. 202/2012 Sb., o mediaci a 0 zméné nékterych za-
konti (zdkon o mediaci), ¢. 202/2012 Dz. In: beck-online [online]. 2012 [cit. 2025-09-18]. Dostupné na:
https://app.beck-online.cz/bo/chapterview-document.seam?documentld=o0z5f6mrqgezfomrqgjpwi6q.

32 SVATOS, § 9 Povinnost micenlivosti medidtora, s. 7.
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5. POVINNOST MLCENLIVOSTI
V JEDNOTLIVYCH FAZICH MEDIACE

Nedostate¢na uprava povinnosti ml¢enlivosti mediace zahrnuje nejen sub-
jekty, ale vyvolava i otazku ohledné jeji aplikace na konkrétni faze procesu. Zamétime
se proto na duvérnost informaci ziskanych pfed zahajenim procesu, zejména v pribé-
hu prvniho setkani s mediatorem, nafizeného soudem, na zvlastni institut oddélenych
jednani stran s mediatorem (tzv. caucus) a t€Z na navazujici soudni fizeni v ptipadé
neuspésné mediace.

5.1 PRVNI SETKANI S MEDIATOREM

Soucasné s pfijetim zakona o mediaci bylo vloZeno do o. s. . ustanoveni
0 moznosti prvniho setkani s mediatorem, nafizeného soudem.3? Tento institut se fadi
do pripravné faze mediace, béhem niz jsou strany seznameny s procesem. V souladu se
zakonnym rozsahem se proto veskera sdéleni povazuji za diivérna (vyjma vyse uvede-
nych vyjimek) a spadaji pod ust. § 9 zakona o mediaci. Bez zprosténi stran nemohou
mediatofi sdélovat tietim osobam, a to v&etné soudu, Zadné informace o jednani.?*

Cast odborné literatury piipousti, Ze se povinnost ml¢enlivosti nevztahuje na infor-
mace o netspéchu mediace ¢i nesoucinnosti nékteré ze stran. Je tomu tak z dtivodu pra-
va soudu na ptipadny postih strany sporu pofadkovou pokutou ve smyslu § 53 o. s. i.3

Jiny nézor vymezuje vyjimku pouze na sdéleni, zda se prvni setkani s mediatorem
uskutecnilo. Avsak i pies takovy zaver se soudy tuto informaci dozvidaji neptimo pro-
stfednictvim strany sporu po predlozeni potvrzeni o splnéni ulozené povinnosti setkat
se s mediatorem.

Odlisny pohled uvadi Martin Svatos, podle kterého nemaji soudy narok na zadné
informace. Poskytnuti idaji by mohlo predstavovat poruseni zakonné povinnosti ml-
Cenlivosti s moznymi dusledky v podobé¢ prestupku mediatora ¢i karného provinéni
mediatora-advokata. Zaroven by mohlo zakladat narok na nadhradu skody ¢i uplatnéni
smluvni pokuty.

Jako podptrny argument muize slouzit i souhrnné vykladové stanovisko Ministerstva
spravedlnosti k natizenému prvnimu setkani se zapsanym mediatorem, kdyz uvadi, ze
organizace prvniho setkani je plné v kompetenci mediatora a soud do ni nijak nezasa-
huje. Jedinou informaci, kterou muze soud pozadovat, je ohledné uskuteénéni setkani
a splnéni soudem ulozené povinnosti, kterou potvrzuje mediator vydanim pfislusného
prohlaseni podle § 8 odst. 1 pism. f) zdkona o mediaci pfimo stranam sporu.3¢

33§ 100 odst. 2 0. s. F.

34 SVATOS, § 9 Povinnost micenlivosti medidtora, s. 7.

35 SVOBODA, K. § 100 [Postup soudu po podéni 7aloby]. In: SVOBODA, K. — SMOLIK, P.— LEVY, J. -
DOLEZILEK, J. a kol. Obcansky soudni iad: komentdr. 3. vyd. Praha: C. H. Beck, 2021.

36 Souhrnné vykladové stanovisko Ministerstva spravedlnosti CR k natizenému prvnimu setkani se zapsanym
mediatorem. In: Justice.cz: Mediace [online]. 21. 9. 2019 [cit. 2025-09-12]. Dostupné na: https://mediace
Jjustice.cz/stanoviska-ministerstva/#stanoviska.
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I pres fakt, ze ministerstvo uvadi, Ze se povinnost ml¢enlivosti mediatora na uvede-
n¢é informace nevztahuje, odkazuje soudy k vyzadani si potvrzeni od stran samotnych,
které povinnosti mlcenlivosti ze zdkona vazany nejsou. NepredloZzeni potvrzeni stranou
pak svéd¢i o jeji neucasti na prvnim setkani.

Pii zvazovani rozsahu dopadu mlcenlivosti je rovnéz nutné zohlednit § 124 o. s. t.,
ktery uklada soudiim provadét dokazovani s ohledem na povinnost zachovavat mléenli-
vost o utajovanych informacich chranénych zvlastnim zakonem ¢i jinou zakonem uzna-
nou povinnost ml¢enlivosti. Prolomeni je mozné pouze v piipadé zprosténi tim, v jehoz
zajmu je tato povinnost ml¢enlivosti ustavena.

Soudy vsak vyse nastinéné nazory nerespektuji a vyzyvaji mediatory k dolozeni in-
formaci. V praxi je pak mediatorim doporuceno na vyzvu soudu odpovédét piipisem
obsahujicim informaci o zavazku ve smyslu § 9 zdkona o mediaci a odkazani se na
strany sporu.

Lze uznat, ze pozadavek soudt na zakladni informace je vzhledem k institutu prvni-
ho setkani s mediatorem, natizeného soudem, ospravedlnitelny. Z hlediska systematiky
pravni upravy je vSak zadouci, aby byla tato potfeba soudl fesena legislativné, a to
upravou zakona o mediaci i souvisejicich ustanoveni o. s. f. De lege ferenda by tak méla
byt formulovana pravidla, ktera umozni soudiim ziskat nezbytné procesni informace,
aniz by tim doslo k ohroZeni ¢i prolomeni povinnosti ml¢enlivosti mediatora.

Jako vhodné feseni se jevi zménit pravni Gipravu tak, aby soud vyzadoval potiebné
informace pfimo od i¢astnikl fizeni, nikoli od mediatora. Takové feseni respektuje
princip ml¢enlivosti mediatora a zaroven zajistuje efektivni prubeh soudniho fizeni,
nebot’ soud obdrzi relevantni informace bez ptfimého zasahu do media¢ni komunikace.
Tim je zachovana rovnovaha mezi pravem soudu na procesni dohled a profesni po-
vinnosti mediatora chranit diveérnost sdélenych informaci, jakozto kli¢ového principu
alternativniho feseni sport.

Alternativné 1ze rozsah povinnosti mlcenlivosti modifikovat smluvné. Strany mohou
mediatora vyslovné zmocnit, aby soudu sdélil, zda mediace probiha ¢i nikoliv, ¢imz se

7wy

rozsah zakonné mlcenlivosti mediatora z(zi ve shodé s dohodou stran.
5.2 CAUCUS (ODDELENE JEDNANT)

Mediace se oproti jinym ADR fizenim vyznacuje interni mlcenlivosti, kte-
ra chrani diivérné informace sdélené jednou stranou mediatorovi bez iasti ostatnich.
Tzv. caucus®? poskytuje stranam prostor a moznost konzultovat s mediatorem své za-
mery, ziskat divéru v proces a vysvétlit dosavadni chovani.

Zakon o mediaci interni mlc¢enlivost vyslovné neupravuje. Obecna ustanoveni lze

~wr v M

interpretovat v tomto sméru dvéma zptusoby — v uzs$im ¢i $irSim smyslu. Uzsi vyklad

37, Co je ono kouzelné slovo caucus? Lingvisticky pitvod v mediaci ma nejasny. Do ADR slovniku se dostal

patrné pres jeho politicky ekvivalent pouzivany v USA ve smyslu setkani podporovatelii nebo clenii kon-
krémi politické strany nebo hnuti* (SVATOS, M. Tajemstvi mediace, aneb, Reseni sporii od A do Z. Praha:
Art Francesco, 2020, s. 154-155).
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povazuje za diivérné pouze informace, které strana explicitné oznaci za takové. Obdob-
né znéni vyuziva i vzorovy zakon UNCITRAL o mediaci.3®

Naopak $irsi vyklad zahrnuje do divérnych veskeré informace sdélené béhem cau-
cus s vyjimkou téch, u nichz strana mediatora vyslovné zprosti povinnosti ml¢enlivosti.
Takové pojeti interni ml¢enlivosti je v praxi hojné vyuzivano, a navic je podporovano
mezinarodnimi dokumenty, jako jsou naptiklad Evropsky kodex chovani pro zprostied-
kovatele3® nebo UNCITRAL Mediation Rules (2021).40

Nelze vsak vnitini ml¢enlivost aplikovat zcela bezmezné. To by totiz mélo za nasle-
dek znemoznéni jakékoliv nasledné komunikace béhem spoleénych jednani mediace.
Strana navic mize zamérn¢ prezentovat odlisné informace pii oddéleném a spoleéném
jednani za ucelem vlastniho prospéchu. Takové chovani fakticky paralyzuje mediatora
pfi sdileni ziskanych informaci s druhou stranou a narusuje diivéru a efektivitu procesu.
V obdobnych pripadech je mediatorim doporuceno postupovat podle § 6 odst. 2 zakona
o mediaci a proces mediace ukondit.

Pro vylouceni pochybnosti je vhodné, aby si ucastnici rozsah interni ml¢enlivosti
upravili jiz ve smlouvé o provedeni mediace. Nejistotu pravni tpravy by v tomto sméru
bylo vhodné vyfesit a najisto postavit vyznam a rozsah interni mléenlivosti.

5.3 NAVAZUJICI SOUDNI RiZENT

Vysledek mediace mize byt i pies veskerou snahu medidtora negativni

a spor vyusti v podani zaloby nebo pokra¢ovani v preruSeném soudnim fizeni. V soula-
dus § 124 o. s. f. maji soudy povinnost pii dokazovani Setfit zakonem stanovenou nebo
statem uznanou povinnost ml¢enlivosti, coz v§ak soudci v praxi ¢asto nereflektuji, ze-
jména pti vyzadovani procesnich informaci o pribéhu mediace od mediatora. Dokonce
i Ustavni soud timto zptisobem zjevné narusil zakladni princip diivérnosti mediace.#1-42
V obdobnych situacich se pak mediator ocita v obtizném postaveni, kdyz musi vo-

lit mezi dodrzenim své zakonné povinnosti a vyhovénim pozadavkiim soudu. Je vSak
nezbytné zdiraznit, ze princip divérnosti — chapany jako privilegium stran — umoznu-
je ve svétle soucasné pravni upravy ucastnikim mediace vyslovné zmocnit mediatora
ke sdé¢leni konkrétnich informaci soudu ¢i tietim osobam, aniz by tim byla porusena
zakonna povinnost ml¢enlivosti mediatora. Takové zmocnéni vede ke zprosténi mlcen-
livosti v rozsahu stanoveném zmocnénim, ¢imz je umoznéno soudim ziskat potiebné

3

®

Article 9. Disclosure of Information. In: United Nations Commission on International Trade Law. UNCIT-
RAL Model Law on International Commercial Mediation and International Settlement Agreements Resul-
ting from Mediation with Guide to Enactment and Use (2018) [online]. Vienna: United Nations, 2022 [cit.
2025-09-06]. Dostupné na: https://uncitral.un.org/en/texts/mediation/modellaw/commercial _conciliation.
39 4. Daveérnost. In: Evropsky kodex chovani pro zprostiredkovatele [online]. 2004 [cit. 2025-09-06]. Dostup-
né na: https://www.forarb.com/wp-content/uploads/2013/01/Evropsky-kodex-chovani-pro-mediatory.pdf.
Article 5. Communication Between the Parties and the Mediator. In: United Nations Commission on
International Trade Law. UNCITRAL Mediation Rules (2021) [online]. Vienna: United Nations, 2022 [cit.
2025-09-06]. Dostupné na: https://uncitral.un.org/en/texts/mediation.

Usneseni Ustavniho soudu ze dne 15. 5. 2018, sp. zn. I11. US 1604/17.

42 DOLEZALOVA, c. d., s. 4.
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podklady. Tento mechanismus piedstavuje flexibilni a efektivni nastroj pro feseni spor-
nych situaci ve svétle soucasné pravni upravy.

Za ucelem predejiti obdobnym vykladovym sportim lze rovnéz doporucit, aby byl
ve smlouve o provedeni mediace sjednan taxativni vycet informaci, na které se povin-
nost mléenlivosti mediatora nevztahuje. Takové ujednani mize do budoucna vyrazné
usnadnit postup ucastnikll a minimalizovat riziko interpretacnich nejasnosti. Mimo jiné
muze zcela nahradit dodate¢na zprosténi povinnosti mlcenlivosti.

Co se tyce zavazku mlcenlivosti stran sporu, je tfeba upozornit na fakt, ze
ust. § 124 o. s. . se nevztahuje na smluvné sjednanou povinnost ml¢enlivosti ani na
povinnost mléenlivosti vyplyvajici z etickych kodext.43 Vzhledem k absenci zakon-
né Upravy povinnosti ml¢enlivosti stran mediace piedstavuje jediny efektivni nastroj
jejiho zajisténi pravé smluvni ujednani. Smlouva o provedeni mediace v§ak zavazuje
vyhradné strany konfliktu, a nikoli soudy, coz v praxi oslabuje u€innost takto sjednané
mlcenlivosti. Lze rovnéz konstatovat, Ze smluvni povinnost ml¢enlivosti miize byt sou-
dem v ur¢itych ptipadech prolomena.

Soudkyné Ema Tomsova dokonce uvadi, ze soud je pii nafizeni prvniho setkani
s mediatorem a nasledném zahdjeni mediacniho procesu opravnén zjistovat aktualni
stav véci vyzadanim si stanovisek tCastniki fizeni ¢i mize ulozit povinnost pravidelné
informovat soud o priib&hu mimosoudnich jednani.** Autorka v8ak danou problematiku
nezasazuje do kontextu moznosti smluvni Gpravy povinnosti ml¢enlivosti mezi strana-
mi, a jeji zavery tak lze povazovat za neuplné.

Obdobnou pravni otazkou se zabyval Nejvyssi soud, ktery posuzoval zavaznost do-
lozky mlcenlivosti sjednané ve smlouvé o provedeni mediace ve vztahu k procesnimu
pravu ucastnikl vyjadrit se pred soudem. Z predmétného judikatu vyplyva, ze Gcastnici
soudniho Fizeni jsou povinni respektovat smluvni ujednani o mléenlivosti i vii¢i soudu,
pokud byla takova povinnost sjednana. Pfedkladanim vyjadieni obsahujicich informa-
ce o pribéhu mediace se mohou vystavit riziku sankce ve formé smluvni pokuty, je-li
sjednana.*

Ceska judikatura viak zatim neposkytuje dostate¢né voditko pro piipady, kdy sa-
motné soudy pozaduji informace o mediaci, ¢imz se vytvaii prostor pro interpretacni
nejasnosti. V zahranic¢i, zejména v zemich common law, je situace zpravidla odlisna.
Tamni soudni praxe vychazi z principu without prejudice privilege, ktery zakotvuje
striktni nevefejnost mediace a brani tomu, aby informace ziskané v ramci media¢niho
procesu mohly byt pouzity v ndsledném soudnim Fizeni.*6
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Nejvyssiho soudu ze dne 26. 6. 2024, sp. zn. 33 Cdo 1815/2023.

CWIERTNIA, C. Mediation and the Limits of Without Prejudice Privilege [online]. Bryan Cave Leighton
Paisner, 28. 11. 2024 [cit. 2025-09-18]. Dostupné na: https://www.bclplaw.com/en-US/events-insights
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Tento pfistup Gcastnikiim mediace umoznuje otevienou vyménu nazord, aniz by ris-
kovali, Ze jejich vyjadreni budou nasledné vyuzita proti nim. Jelikoz ma vSak samotné
pravidlo mnoho vyjimek,*” doporucuje se téz konkrétni okolnosti posilit ustanovenim
o dtivérnosti ve smlouvé o provedeni mediace.*®

Inspiraci pro ¢eské prostiedi mtze byt zahrani¢ni judikatura, napiiklad nazor ang-
lického soudce Francese Kirkhama. Podle n¢j by mély soudy podpoftit media¢ni proces
tim, Ze za béznych okolnosti odmitnou nartidit zvetejnéni dokumenti a sdéleni vznik-
Iych v prib&hu mediace, ktera jsou chranéna dolozkou mléenlivosti.*® Podobné se vyja-
dril i soudce James Robert Reide, kdyz zduraznil, ze: ,, Smysl mediacniho rizeni spociva
v tom, Ze strany k sobé mohou byt uprimné a oteviené a ze to, co vyjde najevo v pribéhu
mediacniho Fizeni, nesmi byt v pripadé neuspéchu mediacniho rizeni pouZito ve pro-
spéch nebo neprospéch Zadné ze stran v soudnim sporu. “*° (pteklad autorky)

ZAVER

Soucasna ¢eska pravni Giprava povinnosti mléenlivosti v mediaci je pouze
ramcova a v mnoha ohledech nedostacujici. Zakon o mediaci sice stanovi zakladni
pravidla, ta se vSak vztahuji pfedevsim na medidtora a osoby podilejici se na mediaci.
Strany sporu obvykle fesi ml¢enlivost smluvnimi dolozkami, ¢asto utvrzenymi smluvni
pokutou. Takova ujednani maji ovS§em omezeny ucinek, nebot’ nezavazuji soudy a mo-
hou byt v navazujicim fizeni prolomena.

Dalsi komplikaci je dvojkolejnost pravni upravy povinnosti ml¢enlivosti mediato-
rt, a to jak mezi zapsanymi a nezapsanymi mediatory, tak u mediatorti-advokati. Ti
podléhaji nejen zakonu o mediaci, ale 1 zdkonu o advokacii, coz v praxi mize vést
k aplika¢nim rozporm.

Vyznamnym nedostatkem je rovnéz absence vyslovné Gpravy interni povinnosti ml-
Cenlivosti. Jeji existence je v praxi dovozovana vykladem, piipadné byva dodatecné
sjednavana ve smlouvé o provedeni mediace.

Vzhledem k uvedenym zavériim je proto nezbytné, aby ucastnici co nejptesnéji urcili
rozsah ml¢enlivosti smluvnim ujednanim — jak ve vztahu k mediatorovi, tak mezi sebou.
Neurcité vymezeni jejiho rozsahu totiz vyvolava v praxi ¢etné interpretacni nejasnosti.
Otazkou vsak zlstava, do jaké miry budou soudy tato ujednani respektovat, zejména
vzhledem k nejasnému vykladu § 124 o. s. . a absenci relevantni judikatury. Praxe

47 Viz napf. Unilever Plc v Procter & Gamble Co [2000] 1 W.L.R. 2436 (Court of Appeal (Civil Division),
28 October 1999); nebo Oceanbulk Shipping & Trading SA v TMT Asia Ltd & Ors [2010] UKSC 44
(United Kingdom Supreme Court, 27 October 2010).

48 LIGHTBOWN, M. High Court Considers Without Prejudice Privilege in the Mediation Context. In: Nor-
ton Rose Fulbright [online]. 14. 1. 2025 [cit. 2025-09-18]. Dostupné na: https://www.nortonrosefulbright
.com/en/inside-disputes/blog/202501-high-court-considers-without-prejudice-privilege-in-the-mediation
-context.

49 Cumbria Waste Management Ltd and Lakeland Waste Management Ltd v Baines Wilson [2008] EWHC
786 (QB) (High Court of Justice, 16 April 2008).

50 Venture Investment Placement Ltd v Hall [2005] EWHC 1227 (Ch) (High Court of Justice, 16 May 2005).
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prozatim ukazala, ze soudy pozaduji po mediatorech informace napiiklad o pribéhu
prvniho setkani, coz je v pfimém rozporu s principem diivérnosti mediace.

Do budoucna by proto zakonodarce mél reflektovat zakladni principy mediace a vy-
slovné vymezit ptipustné i nepfipustné chovani, nejen ucastnikti mediace, ale i soudd
v navazujicim soudnim fizeni. Vhodné by bylo také stanovit moznosti procesni obrany
stran a jasné urcit nasledky poruseni mlc¢enlivosti, naptiklad vylouceni takto ziskanych
dikazi ex officio.

Lze uzavtit, ze absence judikatury a rozdilné nazory odborné vetejnosti nadale pro-
hlubuji nejistotu pti vykladu relevantnich ustanoveni. V této situaci se jevi jako zadouci
otevieni odborné diskuse a zvazeni piipadné novelizace zékona o mediaci a souviseji-
cich predpisu.

Mgr. Marie Kortusova
absolventka Pravnické fakulty Univerzity Karlovy
mkortusova@gmail.com
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Abstract: Cannabis-Based Medication in the Case-Law of the European Court of Human Rights

The paper examines the issue of cannabis-based medication in the case-law of the European
Court of Human Rights. The aim of the text is to identify legal standards and obligations
of the Council of Europe Member States arising from the Convention for the Protection of
Human Rights and Fundamental Freedoms regarding access to cannabis-based treatment.
Through a qualitative analysis of case-law, the author explores the intersection between the
patient’s personal autonomy and the state’s discretion to regulate narcotics. The analysis
confirms that although the Convention does not explicitly guarantee a right to health, the
issue of medical cannabis use falls under the scope of Article 8 (right to respect for private
life). While states enjoy a wide margin of appreciation in health care policies and narcotics
regulation, they are obliged to ensure a predictable and effective legal framework and to fairly
balance the interests of the individual against those of the public when sanctioning cannabis
use for medical purposes.
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UvVOD

Hoci v minulosti bol cannabis vo vicsine Statov plne ilegalny, jeho medi-

o

cinske vyuzitie ma vo verejnom diskurze Coraz vacsiu relevanciu. Terapeutické Gcin-
ky cannabisu a v nom obsiahnutych latok (kanabinoidov) st preukézané napr. pri bo-
lestiach, nevol'nosti a spankovych poruchach a existuje potencial ich vyuzitia aj pri

Tento vystup vznikol v ramci projektu Specifického vysokoskolského vyskumu & 260750 ,,Mezinarodni
a nadnarodni regulace autonomizace a automatizace rozhodovani lidského a strojniho a dalsi aktualni
aspekty mezinarodni a nadnarodni regulace®.

© 2026 The Author. This is an open-access article distributed under the terms of the Creative 127
Commons Attribution License (https://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



dralsich indikéaciach.! Viaceré $taty preto v poslednych rokoch zaviedli vnitrostatne
mechanizmy legalizujuce, resp. dekriminalizujiice cannabis pre medicinske a vedecké
ucely — v roku 2023 bolo takychto krajin 27.2 Z Pudskopravneho hl'adiska predstavuje
medicinske vyuzivanie cannabisu mimoriadne aktualnu otazku spojent s nevyhnutnos-
tou komplexného balansovania medzi osobnou autondémiou pacienta a pravomocou
Statu na Gseku zdravotnej politiky a regulacie narkotik.3 VyvaZovanim tychto proti sebe
stojacich zaujmov sa uz zaoberal aj Eurdpsky sud pre l'udské prava (dalej len ,,Sud®).

Ciel'om ¢lanku je zistit’ postoj Sudu k problematike lieCby na baze cannabisu a iden-
tifikovat’ su¢asné Standardy a zavazky, ktoré v tejto oblasti vyplyvaji clenskym S$tatom
Rady Eurdpy z Dohovoru o ochrane P'udskych prav a zékladnych slobod* (d’alej len
,,Dohovor®). Clanok skuma otazku, ¢i a do akej miery je chranené pravo zvolit’si lie¢bu
na baze cannabisu. Zaroven desifruje hranice, ktoré Sud stanovuje pre legitimitu $tatnej
kontroly narkotik voc¢i osobnej autonémii pacienta a jeho medicinskym potrebam.

Hlavnou metddou pouzitou v ¢lanku je kvalitativna obsahova analyza rozhodovacej
¢innosti Sudu. Identifikacia rozhodnuti tykajicich sa lieCby na baze cannabisu bola vy-
konana vyhladavanim v databaze HUDOC.> Z vyhladavania vyplynulo 65 vysledkov,
ktoré boli podrobené tematickému skriningu. Na zaklade skriningu boli identifikované
dva pripady priamo stvisiace s tematickym vymedzenim ¢lanku — 4.M. a A.K. proti
Madarsku® a Thorn proti Svédsku.” Vylaéenych bolo 63 vysledkov, ktoré sa netykali
liecby na baze cannabisu, ale slova cannabis a zdravotna starostlivost’ sa spominali
v inych kontextoch, pricom vel’ka Cast pripadov zahinala odsudenie za drogovu trestna
¢innost a/alebo zdravotnt starostlivost’ poskytovantl vo véznici.

Clanok je obsahovo rozdeleny do $tyroch &asti. Prvéa Gast’ priblizuje pravne vycho-
diska posudzovania otazky liecby na baze cannabisu v rezime Dohovoru. Rozbor rele-
vantnej judikatury je obsiahnuty v druhej €asti, na ktora nadvazuje tretia cast’ vyabstra-
hovanim v§eobecnych principov a identifikdciou zavizkov Statov. Stvrta Gast’ prezentuje
autorské hodnotenie pristupu Stidu k skiimanej problematike.

I FARBER, Y. — NIR, O. — FARBER, S. Medicalization Without Legalization: The European Policy for
Medical and Recreational Cannabis Use. Journal of Public Health [online]. 18. 11. 2024 [cit. 2026-02-19].
Dostupné na: https://papers.ssrn.com/sol3/papers.cfm?abstract id=5024304; PAGANO, C. — NAVA-
RRA, G. — COPPOLA, L. a kol. Cannabinoids: Therapeutic Use in Clinical Practice. International
Journal of Molecular Sciences [online]. 2022, Vol. 23, No. 6 [cit. 2026-02-19]. Dostupné na: https://doi
.org/10.3390/ijms23063344; GROTENHERMEN, F. - MULLER-VAHL, K. The Therapeutic Potential of
Cannabis and Cannabinoids. Deutsches Arzteblatt International. 2012, Vol. 109, No. 29-30, s. 495-501;
VONDRACKOVA, D. Farmakoterapie neuropatické bolesti. Klinickd farmakologie a farmacie. 2025,
ro¢. 39, ¢. 4,s. 223-228.

2 International Narcotics Control Board. Report of the International Narcotics Control Board for 2024.
E/INCB/2024/1. United Nations, 2025, § 140.

3 BONE, M. — SEDDON, T. Human Rights, Public Health and Medicinal Cannabis Use. Critical Public
Health. 2016, Vol. 26, No. 1, s. 51-61.

4 Dohovor o ochrane F'udskych prav a zakladnych slobod. 1950.

5 European Court of Human Rights [online]. [cit. 2026-01-31]. Dostupné na: https://hudoc.echr.coe.int/;
kritéria vyhl'adavania: Text: ,,medical cannabis®, Judgments + Decisions, Language: English.

6 Europsky sud pre ludské prava (,,ESCP“), 4. M. a A.K. v. Madarsko (dec.), ¢.21320/15 a35837/15,4.4.2017.

7 ESLP, Thérn v. Svédsko, ¢. 24547/18, 1. 9. 2022.
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1. PRAVNE VYCHODISK A POSUDZOVANIA LIECBY
NA BAZE CANNABISU V REZIME DOHOVORU

Dohovor vyslovne negarantuje pravo na zdravie ani pravo na zdravotnu
starostlivost’. Sud vsak jeho postupnou interpretaciou vyvodil, Ze rozli¢né otazky su-
visiace so zdravim spadaju do aplika¢ného ramca niektorych prav garantovanych Do-
hovorom.® Uvedené savisi predovsetkym s rozvojom pozitivnych zavizkov, ktory Sud
zapocal v 70. rokoch minulého storo¢ia a postupne ho aplikoval v r6znych oblastiach,?
vratane zdravotnej starostlivosti.

Sud si nasiel priestor pre posudzovanie otdzok ako medicinska nedbanlivost’,!0 pri-
stup k zivot zachratiujucej liecbe,!! zdravotna starostlivost’ suvisiaca s reprodukénymi
pravami,!2 informovany suhlas pri poskytovani zdravotnej starostlivosti,!3 lekéarska sta-
rostlivost’ poskytovana osobam obmedzenym na slobode!# ¢i zakaz vyhostenia alebo
vydania 0s6b zo zdravotnych dévodov.!5 Priklady st ilustrativne a nepredstavuju uza-
tvoreny vypocet. Individualne staznosti spadajice do oblasti zdravotnej starostlivosti
Sud vyhodnocuje prevazne v intenciach ¢l. 2, 3 a 8 Dohovoru. !¢

Cl. 2 Dohovoru garantuje pravo na Zivot, pri¢om z tohto ustanovenia $tatom vyply-
vaju nielen negativne zavazky (zdrzanie sa konania, ktoré ma zivot ohrozujicu povahu,
resp. vazne ohrozuje zdravie jednotlivcov!?), ale aj pozitivne zavizky spoéivajice v po-
vinnosti prijat’ opatrenia smerujlce k ochrane Zivota.!8 Aj konanie alebo opomenutie

©

MOLEK, P. Zikladni prava. Svazek prvni: diistojnost. Praha: Wolters Kluwer CR, 2017, s. 341.
STOYANOVA, V. Positive Obligations Under the European Convention on Human Rights. New York:
Oxford University Press, 2023, s. 3.

10 Napr. ESCP, Lopes de Sousa Fernandes v. Portugalsko [GC], &. 56080/13, 19. 12. 2017. K problematike
medicinskej nedbanlivosti pozri napr. MURGEL, J. Medical Negligence and Liability of Health Profes-
sionals in the European Court of Human Rights Case Law. Medicine Law & Society. 2020, Vol. 13, No. 1,
s.21-44.

11 ESLP, Panaitescu v. Rumunsko, ¢. 30909/06, 10. 4. 2012.

12 Napr. ESCP, R.R. v. Polsko, &. 27617/04, 26. 5. 2011; ESCP, V.C. v. Slovensko, &. 18968/07, 8. 11. 2011.
K reprodukénym pravam pozri napr. Europsky sud pre 'udské prava. Factsheet: Rights. Council of Euro-
pe, 2019; LEBRET, A. The European Court of Human Rights and the Framing of Reproductive Rights.
Droits fondamentaux [online]. 2020, No. 18 [cit. 2026-02-19]. Dostupné na: https://www.crdh.fr?p=5646;
WESTESON, J. Reproductive Health Information and Abortion Services: Standards Developed by the
European Court of Human Rights. International Journal of Gynecology and Obstetrics. 2013, Vol. 122,
No. 2,s. 173-176.

13 Napr. ESCP, Glass v. Spojené kralovstvo, ¢. 61827/00, 9. 3. 2004; ESCP, M.A.K. a R.K. v. Spojené kralov-
stvo, €. 45901/05 a 40146/06, 23. 3. 2010; ESLP, S.0. v. Spanielsko, &. 5742/22, 26. 6. 2025. K informova-
nému suhlasu pozri napr. BUELENS, W. — HERIJGERS, C. a kol. The View of the European Court of Hu-
man Rights on Competent Patients’ Right of Informed Consent: Research in the Light of Articles 3 and 8
of the European Convention on Human Rights. European Journal of Health Law. 2016, Vol. 23, No. 5,
s. 481-509.

14 Napr. ESCP, Kudla v. Pol’sko, €. 30210/96, 26.10.2000; ESLUP, Melnik v. Ukrajina, €. 72286/01, 28. 3. 2006.

Napr. ESLP, D. v. Spojené kralovstvo, ¢. 30240/96, 2. 5. 1997.

Europsky sud pre l'udské prava. Thematic Report: Health-Related Issues in the Case-Law of the European

Court of Human Rights. Council of Europe, 2015.

Napr. ESUP, [lhan v. Turecko, ¢. 22277/93, 27. 6. 2000.

18 ESLP, L.C.B. v. Spojené krdlovstvo, €. 14/1997/798/1001, 9. 6. 1998, § 36.
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Statnych organov na useku zdravotnej politiky teda méze byt za urcitych okolnosti
v rozpore s ¢l. 2.19

V zmysle ¢l. 3 Dohovoru: ,, Nikoho nemozno mucit alebo podrobovat neludskému
alebo ponizujiicemu zaobchadzaniu alebo trestaniu. “ Uelom tohto prava je ochrana
fyzického zdravia, ale aj ochrana pred psychickou ujmou a utrpenim.29 M4 absolttnu
povahu, teda nemozno ho obmedzit’ za Ziadnych okolnosti.2! Ak namietané zaobchadza-
nie dosahuje minimalny stupeii zavaznosti zlého zaobchadzania,?? zodpovednost’ $tatu
je dana bez ohl'adu na pripadné argumenty spocivajice v nedostatocnych finanénych
zdrojoch.23 Z ¢&l. 3 Sud vyvodil pozitivny zavazok zabezpeéit' zdravotn( starostlivost’
vo vézniciach a deten¢nych zariadeniach.2* V jeho intenciach posudzoval aj pripady
tykajuce sa vyhostenia alebo vydania jednotlivea do krajiny, v ktorej hrozi zI¢é zaob-
chadzanie v dosledku nezabezpelenia zdravotnej starostlivosti.2> Stid v medziach ¢l. 3
Dohovoru posudzoval aj niektoré pripady tykajuce sa poskytovania Standardnej zdra-
votnej starostlivosti, najmé v spojitosti so zavaznymi zasahmi do reprodukénych prav.26

V rozhodovacej ¢innosti Sudu na tiseku zdravotnej starostlivosti zaujal prominentné
miesto ¢l. 8 Dohovoru.2” Sud povazuje telesnti a duSevnu integritu za zakladné kom-
ponenty prava na reSpektovanie sikromného Zivota.28 Toto pravo zahffia uplatiiovanie
osobnej autonomie pri rozhodovani o vlastnom zdravi, vratane moznosti zvolit’ si ¢i
odmietnut’ ur¢iti formu lie¢by.?? Z formulacie ¢l. 8 ods. 1 Dohovoru je evidentné, Ze
jeho obsahom je predovsetkym negativny zavédzok. Sud vsak opakovane potvrdil, ze
jeho G¢inné uplatiiovanie implikuje aj pozitivne zavizky.30 Za uréitych okolnosti sa teda
od statov vyzaduje, aby aktivnymi krokmi zabezpecili efektivnu a dostupnti ochranu
prava na re$pektovanie stkromného Zivota.3! V rozhodovacej ¢innosti Stdu mozno

19 NAWROT, O. - NAWROT, J. - VACHEYV, V. The Right to Healthcare During the Covid-19 Pandemic
Under the European Convention on Human Rights. The International Journal of Human Rights. 2023,
Vol. 27, No. 5, s. 792; ESLP, Cyprus v. Turecko, ¢. 25781/94, 10. 5. 2001, § 219.

Napr. ESLCP, Gdfgen v. Nemecko, ¢. 22978/05, 1. 6. 2010.

Napr. ESLP, Chahal v. Spojené kralovstvo, ¢. 22414/93, 15. 11. 1996, § 79. K absolutnej povahe pozri

napr. MOLEK, c. d., s. 214-228.

22 V zmysle ustélenej judikatry musi z1é zaobchddzanie dosiahnut’ minimélny stupeii zavaznosti na to, aby

spadalo pod ¢l. 3 Dohovoru (napr. ESCP, frsko v. Spojené krdalovstvo, &. 5310/71, 18. 1. 1978, § 162).

Aplikacny threshold ¢l. 3 je teda vyssi ako pri ochrane fyzickej a psychickej integrity podl'a ¢l. 8 (porovnaj

napr. ESUP, Lépez Ostra v. Spanielsko, . 16798/90, 9. 12. 1994, § 58-60).

Napr. ESLP, Poltoratskiy v. Ukrajina, ¢. 38812/97,29. 4. 2003, § 148.

24 Napr. Kudla v. Pol’sko; Melnik v. Ukrajina.

25 Napr. D. v. Spojené kralovstvo.

26 Napr. ESCP, P. a S. v. Pol’sko, ¢. 57375/08, 30. 10. 2012 (odmietnutie pristupu k interrupcii po znasilnent);
R.R. v. Polsko (nemoznost’ absolvovat’ genetické testy ako podmienku legalnej interrupcie); V.C. v. Slo-
vensko (nedobrovol'na sterilizacia pri pérode).

27 MURGEL, ¢. d., s. 29.

28 Napr. ESCP, Niemietz v. Nemecko, €. 13710/88, 16. 12. 1992, § 29; Glass v. Spojené kralovstvo, § 70.

29 ESLP, Pretty v. Spojené krdlovstvo, ¢. 2346/02,29. 4.2002, § 61-62. K pravu na odmietnutie lie¢by pozri

napr. WICKS, E. The Right to Refuse Medical Treatment Under the European Convention on Human

Rights. Medical Law Review. 2001, Vol. 9, No. 1, s. 39-40.

Napr. ESLP, Sentges v. Holandsko (dec.), ¢. 27677/02, 8. 7. 2003; ESLP, Pentiacova a dalsi v. Moldavsko

(dec.), ¢. 14462/03, 4. 1. 2005; ESLP, Tysigc v. Pol’sko, ¢. 5410/03, 20. 3. 2007, § 107.

Tysige v. Pol'sko; ESU'P, Haas v. Svajciarsko, &. 31322/07,20. 1. 2011, § 53.
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vo vSeobecnosti identifikovat’ dve samostatné, i ked’ navzajom suvisiace, podkategorie
substantivnych pozitivnych zaviazkov:32 pozitivny zavizok prijat’ dostatoény a Géinny
legislativny ramec3? a pozitivny zavézok prijat’ Specifické (preventivne) opatrenia na
ochranu prav jednotlivca.’* Obe kategdrie mézu byt relevantné aj na useku zdravotnej
starostlivosti.3?

V sulade s ¢l. 8 ods. 2 ide o relativne pravo, ktoré mozno obmedzit’ za splnenia
troch kumulativnych podmienok: (i) obmedzenie je v stilade so zdkonom, (ii) sleduje
legitimny ciel’ a (iii) je nevyhnutné v demokratickej spolo¢nosti. Hoci sa druhy od-
sek formalne vztahuje len na obmedzenie zakladnych prav, Sid viackrat poznamenal,
Ze aplikovatel'né principy st pri pozitivnych a negativnych zaviazkoch podobné.3¢ Pri
pozitivnych zavizkoch je ulohou Stdu postdit, ¢i bol v konkrétnom pripade naplne-
ny Standard spravodlivej rovnovahy medzi proti sebe stojacimi zaujmami jednotlivca
a spolo¢nosti.3?

2. ROZBOR RELEVANTNEJ JUDIKATURY SUDU
K OTAZKE LIECBY NA BAZE CANNABISU

Pri skiimani postoja Sudu k problematike liecby na baze cannabisu je nevy-
hnutné porozumiet’ aj SirSiemu kontextu posudzovania staznosti tykajtcich sa pristupu
k zdravotnej starostlivosti. Tato ¢ast’ clanku preto priblizi najprv rozhodovaciu ¢innost’
tykajlicu sa pristupu jednotlivca k zdravotnej starostlivosti a nasledne sa zameria na
judikaturu Specificky k lieCbe na baze cannabisu.

2.1 JUDIKATURA V OBLASTI PRISTUPU K ZDRAVOTNEJ STAROSTLIVOSTI

Pre lepsie pochopenie kontextu, v ktorom sa Sud pohyboval pri posudzo-
vani liecby na baze cannabisu, povazujeme za relevantné uviest’ stru¢ny prehlad vy-
branych pripadov, v ktorych sa stazovatelia domahali zabezpecenia pristupu k urcitej
forme zdravotnej starostlivosti (napr. k lieckom ¢i zdravotnym vykonom).

Std doposial’ povazoval za rozhodujuce najma to, ¢i a do akej miery je zdravotna sta-
rostlivost’ garantovana vnutrostatnym pravom. Uvedeny princip je pritomny napr. v pri-
pade Panaitescu proti Rumunsku. Stazovatel trpiaci rakovinou mal na zaklade narodnej
legislativy narok na bezplatné lieky a vnutrostatne sudy pravoplatne nariadili Statnym
organom poskytnit’ mu predpisantl liecbu a finanénti nahradu za lieky, ktoré si do casu
rozhodnutia hradil sam. Statne organy viak sudne rozhodnutie dlhodobo nevykonali

3
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STOYANOVA, c. d.,s. 171.

33 Napr. Lopes de Sousa Fernandes v. Portugalsko [GC], § 191-196; ESLP, 4., B. a C. v. Irsko, &. 25579/05,
16.12. 2010, § 264.

Obsahom tohto zavizku su Specifické opatrenia smerujice k prevencii konkrétnej ujmy spdsobene;j jed-
notlivcovi. Pozri napr. ESCP, Osman v. Spojené kralovstvo, ¢. 87/1997/871/1083, 28. 10. 1998.

Pozri napr. Tysige v. Polsko, § 110.

Napr. tamtiez § 111.

Napr. ESLCP, Hristozov a dalsi v. Bulharsko, ¢. 47039/11 a 358/12, 13. 11. 2013, § 118 s d’al$imi odkazmi.
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z dovodu administrativnych prekazok a nedostatku financii. Sud potvrdil, ze Stat sa
nemoze odvolavat’ na nedostatok zdrojov ako ospravedlnenie pre nevykonanie rozsud-
ku, ak ide o ochranu zékladného prava na zivot podla ¢l. 2 Dohovoru.3® Organy vedeli
alebo mali vediet o bezprostrednom riziku pre zivot stazovatel’a a ich pasivita prispela
k zhorSeniu jeho stavu.3® Sud konStatoval poruSenie procesnej ¢asti ¢l. 2 Dohovoru
z dovodu, ze stat zlyhal pri predchadzani riziku ohrozenia zivota tym, ze nezabezpecil
v¢asnu lie¢bu nariadent sidmi.*0

Podobnou optikou Sud nazeral aj na pristup k umelému preruseniu tehotenstva ga-
rantovanému vnutrostatnym pravom v pripade Tysigc proti Pol'sku. Stid zdoraznil, ze ak
Stat za urcitych okolnosti umoznuje podstiipenie interrupcie, je povinny vytvorit jasny
a u¢inny pravny ramec, ktory tuto oblast’ upravi.#! Pripad sa tykal stazovatel’ky trpiacej
silnou kratkozrakost'ou, ktorej v dosledku tehotenstva hrozilo oslepnutie. Traja o¢ni
lekari potvrdili riziko oddelenia sietnice v dosledku tehotenstva, no odmietli stazova-
telke vystavit’ potvrdenie na interrupciu. Gynekolog nasledne rozhodol, Ze neexistujt
medicinske dovody na terapeuticky potrat. Po porode sa zrak stazovatel’ky skuto¢ne
znacéne zhorsSil. Z hladiska zavazkov §tatu plynticich z ¢l. 8 Dohovoru Sud povazoval
za problematické, Ze vnutrostatny pravny ramec neposkytoval procesné mechanizmy na
rieSenie sporov medzi pacientkou a lekarom, resp. medzi lekarmi navzajom.*? Retro-
spektivne prostriedky napravy, napr. zaloba na nahradu skody ¢i trestné oznamenie, nie
st dostatoéné, ked’ze nemdzu zabranit’ vzniku nenapravitel'nej ujmy na zdravi.*3 Sud
konstatoval porusenie ¢l. 8 Dohovoru z dovodu, Ze Stat nezabezpecil u¢inny mechaniz-
mus na posudenie podmienok zakonného pristupu k zdravotnej starostlivosti (interrup-
cii) v spornych pripadoch.44

Nepochybne, aplikovatel'nost’ judikatiry z oblasti pristupu k legalnej interrupcii na
skumant problematiku mo6ze mat’ isté limity. Ide totiz o Specificku, pravne a politicky
mimoriadne citliva otazku, ktora sa dotyka viacerych aspektov prava na sukromny a ro-
dinny zivot. Sud vsak napriek tomu zatial’ nevytvoril osobitné standardy pre kategoriu
reprodukénych prav4 a posudzuje ich v ramci v§eobecnych interpretaénych principov
k relevantnym ustanoveniam Dohovoru, vratane ¢l. 8. KI'ai€ovi rolu pritom zohrava
vyvazovanie sukromia jednotlivca a jeho osobnej autondmie voci verejnym zaujmom.
Zaroven v pripade Tysigc Sud neskimal otazku, za akych podmienok je $tat povinny
umoznit pristup k interrupcii, ale posudzoval prekazky na strane Statu (najmé neucinny
pravny ramec) Ustiace do faktického znemoznenia pristupu k nej za podmienok garan-
tovanych vnutrostatnym pravom. Vzhl'adom na uvedené povazujeme tento pripad za
dolezity referencny bod pri analyze problematiky pristupu k lie¢be na baze cannabisu,
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najmé v suvislosti s pripadom 4.M. a A.K. proti Madarsku, v ktorom stazovatelia na-
stolili obdobnu pravnu otazku o neefektivnom vnutrostatnom pravnom ramci.

V situaciach, v ktorych sa stazovatelia domahali pristupu k takej forme zdravotne;j
starostlivosti, ktor vnutrostatna pravna uprava negarantuje (¢o moze byt v niektorych
Statoch aj pripad terapeutického cannabisu), sa pristup Sudu javi ako omnoho zdrzanli-
vejsi. Napriklad v pripade Sentges proti Holandsku sa stazovatel’ so svalovou dystrofiou
domahal poskytnutia robotickej ruky, ktora povazoval za nevyhnutnu pre svoju auto-
némiu a fungovanie v kazdodennom Zivote. Stat viak financovanie odmietol z dovodu,
ze neslo o zakladnu zdravotnt starostlivost’. Sud potvrdil, ze pristup k zdravotnickym
pomdckam nevyhnutnym pre osobnt autonémiu jednotlivca sa moze dotykat’ prava
na stkromny zivot.*¢ Poukazujuc na obzvlast’ Sirokd mieru volnej Gvahy v otazkach
verejného financovania zdravotnej starostlivosti vsak konstatoval, ze odmietnutim po-
skytnutia takejto pomdcky $tat priestor pre uvazenie neprekro¢il.#” V désledku toho
Sud st'aznost’ odmietol ako zjavne neopodstatnent.*® Zjavni neopodstatnenost’ Sud
identifikoval aj v pripade Pentiacova a dalsi proti Moldavsku*® iniciovanom skupinou
pacientov s chronickym zlyhavanim obliciek, ktori namietali nedostato¢né financova-
nie hemodialyzy a d’alSich nevyhnutnych liekov. Sud staznosti zaradil do aplikacného
ramca prava na reSpektovanie sikromného zivota, ked’ze stazovatelia nepreukazali, Ze
by boli v ohrozeni Zivota (¢1. 2 Dohovoru teda nebol aplikovatelny).>? K meritérnemu
prieskumu vsak nepristupil a opat’ poukazal na Siroky priestor pre vol'n(i ivahu v otaz-
kach alokacie verejnych zdrojov.5!

V suvislosti s pristupom k lie¢be na baze cannabisu je relevantna aj otazka, ¢i st
Staty povinné umoznit’ pacientom so zavaznymi diagndzami pristup k experimentalnym
liekom. V kontexte medicinskeho cannabisu moze ist’ o situacie, v ktorych konkrétne
lieky nie su v danom $tate registrované alebo v ktorych sa pacient doméaha ich predpisu
., off label“ pre int diagnozu, pri ktorej doposial’ nie st uc¢inky dostatone overené.
Otazkou experimentalnej liecby sa Sud zaoberal v pripadoch Hristozov a dalsi proti
Bulharsku a Durisotto proti Taliansku.>? Pripad Hristozov sa tykal pacientov v termi-
nalnom stadiu rakoviny, ktori sa domahali povolenia liecby experimentalnym liekom
doposial’ neregistrovanym v Ziadnej krajine. Statne organy tito poziadavku odmietli
s odovodnenim, ze vnutrostatna pravna Uprava povol'ovala pouzitie neregistrované¢ho
lieku, len ak je registrovany v inom §tate. Stid v ramci meritorneho prieskumu potvrdil
Sirok mieru volnej tvahy $tatu pri regulacii neregistrovanych lickov.53 Restriktivne
pravidla su v tomto smere odovodnené zaujmom na ochrane pacientov pred neznamymi
rizikami a zachovani integrity systému klinickych testov a registracie lie¢iv.5* Porusenie

46 Sentges v. Holandsko.

47 TamtieZ.

48 TamtieZ.

49 Pentiacova a d'alsi v. Moldavsko.

50 Tamtiez.

51 TamtieZ.

52 ESLP, Durisotto v. Taliansko (dec.), ¢. 62804/13, 6. 5. 2014.
53 Hristozov a dalst v. Bulharsko, § 118-124.

54 Tamtiez, § 122.
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Dohovoru Std neidentifikoval.5® Podobné principy Sud aplikoval aj v pripade Durisotto
tykajiicom sa pristupu k experimentalnej liecbe kmenovymi bunkami. Std zdoraznil,
ze nie je lohou medzinarodného stidu nahradzat’ rozhodovanie prislusnych statnych
organov pri urcovani hranice prijateného rizika pre pacientov ziadajtcich pristup k ex-
perimentalne;j terapii.>¢ St'aznost’ odmietol ako zjavne neopodstatnenu.s’

Zhrnujtic uvedené mozno konstatovat’, ze Sud ma pri prieskume pripadov tykajtcich
sa pristupu k zdravotnej starostlivosti pomerne zdrzanlivy postoj a mnohé st'aznosti
vyhodnotil ako zjavne neopodstatnené. Okolnosti, za ktorych vzhliadol porusenie Do-
hovoru, zahffiaju najmé situdcie ohrozenia zivota,>® prip. situdcie, v ktorych by nasledky
pre jednotlivca boli natol'’ko zavazné, ze by predstavovali zI¢ zaobchadzanie v rozpore
s ¢1. 3 Dohovoru.>? Jednotlivec ma tiez pravo na zabezpecenie pristupu k zdravotnej sta-
rostlivosti, ktori $tat garantuje zdkonom®? alebo narok na takuto starostlivost’ vyplyva
z rozhodnutia vnatro§tatnych sidov.6! Naopak, Dohovor vo vieobecnosti negarantuje
pravo na pristup k neautorizovanej experimentéalnej lie¢be®? ani k nadstandardne;j sta-
rostlivosti negarantovanej $titom.%3

2.2 JUDIKATURA TYKAJUCA SA SPECIFICKY LIECBY NA BAZE CANNABISU

Vyhladavanim v databaze HUDOC a naslednym tematickym skriningom
boli identifikované dva pripady, v ktorych sa Stid zaoberal liecbou na baze cannabisu —
A.M. a A.K. proti Mad'arsku a Thérn proti Svédsku.

Historicky prvy raz bola otazka pristupu k lie¢be na baze cannabisu otvorena v pri-
pade A.M. a A.K. proti Madarsku. Hoci st'aznosti neboli posudzované meritoérne a Sud
ich odmietol ako zjavne neopodstatnené, v rozhodnuti jasne vymedzil podmienky po-
trebné na preukazanie skuto¢nosti, ze §tat jednotlivcovi realne odoprel pristup k liecbe.
Vsadenie tychto podmienok do SirSieho kontextu vyssie prezentovanej judikatiry napo-
mdze pochopit’ postoj Stidu k obsahu zavizkov Statov na tomto useku.

Pripad sa tykal dvoch pacientov trpiacich zavaznymi chronickymi diagnézami. Prvy
z nich trpel autoimunitnym ochorenim — systémovou (difuznou) sklerodermiou, ktoré
vyustilo do respira¢nych a traviacich tazkosti a zna¢ného ibytku hmotnosti. Druhy
stazovatel trpel sklerézou multiplex, v désledku ¢oho bol priputany na invalidny vozik.
Jeho zdravotny stav sa progresivne zhorSoval, trpel velkymi bolestami, dysfunkciou
mocového Ustrojenstva a postupne sa mu zhorSoval zrak. Obaja stazovatelia boli pre-
svedceni, ze uzivanie lieCiv na baze cannabisu by mohlo zmiernit’ ich symptoémy. St'azo-
vatelia namietali porusenie ¢l. 8 Dohovoru, ked’ze vnutrostatna legislativa neumoznova-
la medicinske vyuzitie produktov na baze cannabisu. Argumentovali, Ze pravna uprava

55 Tamtiez, § 127.

56 Durisotto v. Taliansko, § 40.

57 Tamtiez, § 41.

58 Napr. Panaitescu v. Rumunsko; ESCP, Altug a dalsi v. Turecko, ¢. 32086/07, 30. 9. 2015.
59 Porovnaj: R.R. v. Pol’sko.

0 Porovnaj: Tysigc v. Pol’sko.

61 Porovnaj: Panaitescu v. Rumunsko.

62 Porovnaj: Hristozov v. Bulharsko; Durisotto v. Taliansko.

63 Porovnaj: Seniges v. Holandsko; Pentiacova a dalsi v. Moldavsko.
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kriminalizujuca drzbu a uzivanie cannabisu posobila zmrazujucim u¢inkom (chilling
effect) na lekarov, ktori by zvazovali predpisanie takejto liecby.

Mad’arsky pravny systém umoznoval poziadat’ prostrednictvom lekara o individu-
alne povolenie na dovoz neautorizovaného lieku, ak bol povoleny v inom §tate Europ-
skeho hospodarskeho priestoru. Povolenie na predpis vydaval Narodny institat farmacie
a vyzivy na zaklade posudenia, ¢i je pouzitie licku v danych okolnostiach odovodnené.
Stazovatelia v§ak uvedenti moznost’ povazovali do velkej miery len za hypotetick,
ked’ze z dovodu nejasnosti pravnej tpravy by mohli byt’ dotknuti lekari vystaveni riziku
trestného alebo iného postihu.

Sud st'aznosti odmietol z dévodu zjavnej neopodstatnenosti.®* Stazovatelia totiz
nepredlozili individualizované lekarske nalezy o potrebe lieCby na baze cannabisu
a rovnako neuviedli, ¢i a s akym vysledkom tiito moznost’ konzultovali s oSetrujucimi
lekarmi.®5 VSeobecné vyskumy a presvedéenie stazovatel'ov o potrebe takejto liecby
Sud vyhodnotil ako nepostacujice.®® Stazovatelia nevyuzili ani administrativny proces
umoziujici individualny dovoz liekov na baze cannabisu,®” teda nepreukazali, Ze by im
stat realne odoprel pristup k lie¢be. Sudu rovnako neboli zname ziadne dokazy o stihani
lekarov za predpisovanie lickov na baze cannabisu, resp. o tom, Ze by sa tak bali ucinit’
z dévodu obav pred moznym stihanim.8

Dal§im pripadom tykajucim sa lie¢by na baze cannabisu bolo konanie o staznosti
Thérn proti Svédsku. Na rozdiel od pripadu 4.M. a A.K. proti Madarsku Std neiden-
tifikoval ziadne dévody nepripustnosti staznosti a pripad bol predmetom meritorneho
prieskumu zaviseného rozsudkom z 1. 9. 2022. Stazovatel’ utrpel v roku 1994 zranenie
krénej chrbtice, v désledku ktorého bol pripttany na invalidny vozik a trpel chronicky-
mi kf¢mi, bolestami a nasledne aj tazkymi depresiami. Predpisané lieky proti bolesti
mu neprinasali adekvatne vysledky alebo ich uzivanie by bolo spojené so zavaznymi
vedl'aj$imi i¢inkami. Na zaklade vlastnej iniciativy sa zacal zaujimat’ o0 moznost’ lieCby
na baze cannabisu. Vo Svédsku existoval systém registrovania lickov na baze cannabisu,
no registrovany liek Sativex bol dostupny len pre pacientov so sklerézou multiplex a pre
stazovatel’a by v kazdom pripade predstavoval vel'mi nakladnu liecbu. Stazovatel’ preto
pristupil ku kultivacii cannabisu pre vlastn(l potrebu — pri jeho uzivani sa zdravotny stav
stazovatel’a znacne zlepsil.

Stazovatel’ nasledne Celil trestnému obvineniu za vyrobu, prechovavanie a uziva-
nie narkotik. Kym sud prvej instancie stazovatel’a oslobodil z dovodu, Ze konal v sta-
ve krajnej nudze (necessity), odvolaci sid ho odsudil na podmiene¢ny trest odnatia
slobody a penazny trest. Stazovatel’ sa nasledne obratil na Najvyssi sad, ktory sa ne-
stotoznil s argumentaciou, ze i§lo o konanie v krajnej nudzi. Poukazal na skuto¢nost’,
ze zakonodarca vykonal vyvaZovanie zaujmu pacienta na G¢inna ulavu od bolesti
a zaujmu Statu na kontrole narkotik zavedenim systému registracie liekov. Aplika-
cia institatu krajnej nadze na riesenie chronického zdravotného problému vedomym

64 Tamtiez, § 53.
5 Tamtiez, § 48-50.
66 Tamtiez, § 48.
7 Tamtiez, § 50.
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ilegalnym konanim by predstavovala ignorovanie legitimnych bezpec¢nostnych a me-
dicinskych $tandardov a podkopala pravnu istotu. Spachanie drogového trestného ¢inu
s cielom dosiahnut ulavu od bolesti by bolo ospravedlnitelné len za vynimo¢nych
okolnosti, napr. v pripade nedostupnosti okamzitej pomoci v ramci bezne poskytova-
nej zdravotnej starostlivosti. Trestnu zodpovednost’ stazovatel'a za spachany trestny
¢in teda nebolo mozné vylucit’. Najvyssi sud s ohl'adom na skutkové okolnosti (pesto-
vanie cannabisu v malom mnozstve vyhradne na vlastné zdravotné ucely, nemoznost
dosiahnut’ tlavu od bolesti konven¢nymi liecebnymi postupmi, neexistencia realneho
rizika Sirenia narkotik) vSak skutok klasifikoval len ako menej zavazny trestny Cin
(minor offence), upustil od podmienecného trestu odnatia slobody a znizil vymerany
penazny trest (na cca 520 eur).

V ramci meritorneho prieskumu Sud vyhodnocoval otazku, ¢i odstidenie st'azovate-
la, resp. jeho nevynatie z trestnej zodpovednosti, predstavovalo porusenie ¢l. 8 Doho-
voru.®® Neslo teda o posudzovanie mozného poruSenia pozitivneho zavéizku §tatu za-
bezpecit pristup k lieébe na baze cannabisu.”® Sud povazoval za nesporné, Ze odsudenie
stazovatel’a predstavovalo zasah do jeho prava na re$pektovanie sukromného Zivota.”!
Ked'Ze nevznikli pochybnosti o legalite a legitimite tohto zasahu,’? analyza Studu sa
ststredila na vyhodnotenie jeho nevyhnutnosti.”? In concreto, preskimaval otazku, &i
vnutrostatne organy dosiahli spravodlivi rovnovahu medzi proti sebe stojacimi zauj-
mami: individudlnym zdujmom stazovatel’a na zmierneni chronickej bolesti a verejnym
zdujmom na dodrZiavani a vynatite'nosti vnutrostatnej reguldcie narkotik a lie¢iv.7*
Zdoraznujuc, ze v posudzovanom pripade predmetom prieskumu nebola otazka ochra-
ny osobnej autondmie, ale vyroba a uzivanie narkotik bez licencie, Sud potvrdil Siroka
mieru vol'nej uvahy $tatu.”s Preto konanie $tatu neposudzoval striktnym testom propor-
cionality — nesktimal otazku, ¢i boli k dispozicii vhodnejsie prostriedky na dosiahnutie
rovnakého ciel’a, ale zaoberal sa tym, ¢i vnuatroStatne organy pri vyvazovani zaujmov
nevybodili z medzi Sirokého uvazenia.’® Sud vyhodnotil zohl'adnenie zdujmu st'aZo-
vatel'a na zmierneni bolesti ako dostatocné, ked’ze Najvyssi sud ho vzal do Givahy pri
individualizacii sankcie, ktora sa nejavila byt’ excesivna.”’ Za relevantné Sud povazoval
aj to, Ze pocas prebichajiceho trestného konania bola stazovatel'ovi udelena licencia na
predpis legalneho lieku na baze cannabisu (Bediol), ktory mu pomohol u¢inne zmiernit’
bolesti.”® Preto Siid nemal za preukazané, ze by $tat prekro¢il hranice Sirokej miery
volnej uvahy a konstatoval, Ze k poruSeniu ¢1. 8 Dohovoru nedoslo.”
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Zaverom je potrebné poznamenat, ze v analyzovanych dvoch pripadoch Stud ne-
posudzoval priamo otazku, ¢i a za akych okolnosti ma stat povinnost’ zabezpecit’ jed-
notlivcom pristup k lie¢be cannabisom, resp. k lieCivam na baze cannabisu. Z oboch
rozhodnuti vyplyva, ze hoci medicinske vyuzitie cannabisu spada pod ochranu prava
na stkromny zivot, Staty disponuji zna¢nou vol'nost'ou v tom, ako tito oblast’ reguluju.

3. VSEOBECNE PRINCIPY VYPLYVAJUCE Z JUDIKATURY

Hoci analyzované pripady sa tykali pomerne Specifickych skutkovych
okolnosti, ich prakticky vyznam nie je marginalny. Z judikatiry Sudu k otazkam liecby
na baze cannabisu vsadenej do SirSieho kontextu rozhodovacej ¢innosti z oblasti pri-
stupu k zdravotnej starostlivosti mozno vyabstrahovat’ kl'icové vSeobecné principy
a identifikovat’ konkrétne zavizky Statov.

3.1 ROZSAH OCHRANY CLANKU 8 DOHOVORU

Vychodiskovou otazkou pri posudzovani st'aznosti tykajicich sa pristu-
pu k lieCbe na baze cannabisu je predovsetkym to, ¢i namietané skutkové okolnosti
spadaju do rozsahu ochrany poskytovanej ¢l. 8 Dohovoru. V tomto kontexte Sud
odkazal na svoju stabilizovant judikatiru, ktora definuje rozsah ochrany prava na res-
pektovanie stikromného zivota Siroko, zahffiajiic osobnti autonomiu a pravo na kvalitu
zivota.8% Aplikujtc tieto principy na pripady Thorn a A.M. a A.K. Sid implicitne ak-
ceptoval, ze tak trestnopravny postih za vlastnil kultivaciu cannabisu na medicinske
ucely,8! ako aj administrativne prekazky v pristupe k liecbe zmieriiujicej bolest’,52
zasahuju do sféry sukromného Zivota jednotlivca, a teda spadaju do aplikacného ram-
ca ¢l. 8 Dohovoru.

Zaroven je zrejmé, ze narok pacienta na pozitivny zasah $tatu vznika az vtedy, ked’
je potreba lie¢by podlozena konkrétnym individualizovanym odbornym nalezom oset-
rujtceho lekara.83 Subjektivne presvedéenie pacienta ani vieobecny vedecky pokrok
v tejto oblasti automaticky nezakladaju povinnost’ $tatu zabezpecit’ pristup k lickom na
baze cannabisu. Tento pristup mozno povazovat za jeden z prejavov sudnej zdrzanli-
vosti vo¢i medicinskym otazkam, o ktorych si Sud nevytvara vlastny tisudok a rovnako
nespochybniuje klinické zavery lekarov.84

3.2 MIERA VOIENEJ UVAHY STATU

Pri posudzovani mozného porusenia ¢l. 8 Dohovoru zohrava vyznamnu
ulohu vykladova metdda miery volnej uvahy (margin of appreciation). Jej zdkladom je

80 Thorn v. Svédsko, § 47; A.M. a A.K. v. Madarsko, § 39.

8L Thérn v. Svédsko, § 49.

82 4. M. a A.K. v. Madarsko — implicitne vyplyva z argumentacie Sudu.

83 Tamtiez, § 49.

84 Porovnaj napr. Tysigc v. Pol’sko, § 119; Glass v. Spojené kralovstvo, § 87.
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princip subsidiarity, v zmysle ktorého primarnym garantom prav zaru¢enych Dohovo-
rom s samotné zmluvné §taty.8 Std im pritom poskytuje uréity manévrovaci priestor
pri plneni ich zavizkov.86 Sirku tohto priestoru v konkrétnom pripade Stid uréuje podl'a
mnozstva kritérii, pricom vo vztahu k ¢l. 8 Dohovoru maju relevanciu najma vyznam
obmedzeného prava pre jednotlivca, povaha ciel’a sledovaného obmedzenim ¢i existen-
cia europskeho konsenzu v dotknutej otazke.87

3.2.1 ARGUMENTY V PROSPECH SIROKEJ MIERY VOLNEJ UVAHY

V otazkach verejného zdravia a zdravotnej politiky $tatu sa Sud casto pri-
klana k Sirokej miere vol'nej tivahy, predovsetkym ak neexistuje konsenzus ¢lenskych
Statov Rady Eurdpy®® k urcitej otazke, najma vo vzt'ahu k citlivym etickym a moralnym
otazkam, alebo vo vedeckej komunite nie je jednotny stihlas vo vzt'ahu k bezpeénos-
ti a a¢innosti urditej lie¢by.8? Vzhl'adom na bezprostrednti znalost’ lokalnych pome-
rov, vratane poziadaviek kladenych na systém zdravotnej starostlivosti a dostupnych
finan¢nych zdrojov, st vnutrostatne organy v lepsej pozicii nez medzinarodny sud, aby
posudili vhodnost’ ur¢itej regulacie z hl'adiska socidlnej a hospodarske;j stratégie.?® Sud
teda az na vynimoéné okolnosti nezasahuje do rozhodnuti $tatov na iseku zdravotne;j
politiky. Sirokou mierou volnej uvahy §taty disponuju aj v oblasti kontroly narkotik.
Napr. v rozhodnuti o nepripustnosti staznosti v pripade Marlow proti Spojenému kra-
lovstvu®! Stid konstatoval, Ze napriek trendu smerujucemu k dekriminalizacii medicin-
skeho a rekrea¢ného uzivania cannabisu v tom ¢ase nebolo mozné hovorit’ o existencii
europskeho konsenzu.

Rozhodnutia v pripadoch Thérn a A.M. a A.K. potvrdzuju celkovi tendenciu zdr-
zanlivého pristupu k otazkam zdravotnej politiky a kontroly narkotik. V oblasti liecby
na baze cannabisu Std priznava $tatom Sirok(i mieru volnej uvahy, ¢o je oddvodnitel'né
najmi absenciou europskeho konsenzu o medicinskom vyuziti cannabisu. Sud teda do
znacénej miery akceptuje, ak $tat uprednostni verejny zaujem na kontrole distriblicie
narkotik pred individualnym zaujmom v podobe autonémie pacienta zvolit’ si, hoc i naj-
ucinnejsiu, avsak neregistrovanu liecbu.

Siroky priestor pre volnti ivahu viak rozhodne nemozno interpretovat’ ako bez-
brehy. Ako Stud sumarizuje v bode 46 rozsudku Thérn, v pripade Sirokého priestoru pre

85 ESLP, Handyside v. Spojené krdalovstvo, ¢. 5493/72,7.12. 1976, § 48.

86 GREER, S. The European Convention on Human Rights: Achievements, Problems and Prospects. Cam-

bridge: Cambridge University Press, 2006, s. 222.

Napr. ESUP, S.H. a dalsi v. Rakiisko, &. 57813/00, 3. 11. 2011, § 94; ESLP, Vaviicka a dalsi v. Ceska

republika, ¢. 47621/13 a 5 d’alsich, 8. 4. 2021, § 273.

88 K eurdpskemu konsenzu pozri napr. DZEHTSIAROU, K. European Consensus and the Legitimacy of

the European Court of Human Rights. Cambridge: Cambridge University Press, 2015; LEWIS, C. E. The

European Court of Human Rights and Its Search for Common Values. European Convention on Human

Rights Law Review. 2023, Vol. 4, No. 2, s. 179-219.

Napr. ESLP, Shelley v. Spojené kralovstvo (dec.), ¢. 23800/06, 4. 1. 2008.

90 Napr. Sentges v. Holandsko, Hristozov a d'alsi v. Bulharsko, § 119.

91 ESLP, Marlow v. Spojené kralovstvo (dec.), &. 42015/98, 5. 12. 2000 (odsudenie v dosledku publikacie
knihy o kultivécii cannabisu).
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uvazenie Standardne akceptuje vnuitrostatne rozhodnutie ¢i legislativnu upravu, pokial
nie je zjavne bez rozumného zakladu (manifestly without reasonable foundation).9* Vy-
hodnocovanie kompatibility rozhodnutia $tatnych organov alebo vnutrostatnej pravne;j
upravy s Dohovorom teda nepodlicha prisnemu testu proporcionality — Siid neskiima,
¢i §tat zvolil najlepSie mozné rieSenie, resp. €i existovali iné, menej prisne prostriedky
na dosiahnutie sledovaného ciel’a.3 Jeho tlohou je posudit’ vyluéne to, ¢i pri vybere
prostriedkov nevybocdil z medzi vol'ného uvazenia. Toto postidenie v praxi do velkej
miery zavisi na presved¢ivosti dovodov uvadzanych Statom.%

3.2.2 ARGUMENTY V PROSPECH UZSEJ MIERY VOLNEJ UVAHY

V nadvéznosti na uvedené sa naskyta otazka, ¢i v kontexte lieCby na baze
cannabisu prichadzaju do ivahy okolnosti, ktoré by potencialne mohli priestor pre vol-
na Gvahu zazit.

Z judikatiry k ¢l. 8 Dohovoru jednoznacne vyplyva, Ze priestor na uvazenie je uzsi,
ak je dotknuty obzvlast’ vyznamny aspekt existencie ¢i identity jednotlivea.?s Tento ar-
gument v prospech ziizenia miery vol'nej uvahy Stid spomenul aj v pripade Thérn. S od-
kazom na svoje predoslé rozhodnutie v pripade Jehovah's Witnesses of Moscow a dalsi
proti Rusku, konstatoval, Ze miera vol'nej uvahy sa zuzuje, ak by v konkrétnom pripade
i8lo o vykon ,,slobody akceptovat’ alebo odmietnut’ konkrétnu lekarsku starostlivost
alebo zvolit si alternativnu formu liecby * ako sucasti principu sebaurcenia a osobnej
autonomie.? V pripade Thorn viak takyto aspekt identifikovany nebol.

Dalsou okolnost'ou, ktora by mohla v budicnosti priestor pre volna tvahu zizit, je
pripadny vznik konsenzu medzi zmluvnymi §tatmi®’ v otdzke medicinskeho vyuZivania
cannabisu. V rozsudku vo veci Thérn z roku 2022 Sud existenciu konsenzu v tejto otaz-
ke nepotvrdil, ba dokonca ju nepodrobil ani hlbsej komparativnej analyze. S ohl'adom
na rastici trend v pocte Statov umoziujucich medicinske, vedecké ¢i dokonca rekreacné
vyuzitie cannabisu v§ak mozno prezumovat’, Ze tato skuto¢nost’ v budicnosti moze za-
vazit' v prospech zuzenia miery vol'nej vahy. Ako v§ak Sud podotkol v pripade Hristo-
zov a dalsi proti Bulharsku, samotny trend smerujuci k povoleniu ur€itej lieCby nemusi
automaticky indikovat’ vznik eurdpskeho konsenzu, pokial’ vznikajuci konsenzus nie je
,,zalozZeny na ustalenych principoch v prave zmluvnych statov* alebo sa nevztahuje na
presny spdsob regulacie.%8

9

I3

Porovnaj napr. Shelley v. Spojené kralovstvo.

93 Thérn v. Svédsko, § 59 s odkazom na pripad Vaviicka a dalsi v. Ceskd republika, § 310.

94 Porovnaj napr. ESCP, Soderman v. Svédsko [GC], &. 5786/08, 12. 11.2013, § 78-117.

95 Napr. ESCP, Dudgeon v. Spojené krdalovstvo, &. 7525/76, 22. 10. 1981, § 52; ESLP, Evans v. Spojené
kralovstvo [GC], €. 6339/05, 10. 4. 2007, § 77.

Thorn v. Svédsko, § 55.

Porovnaj napr. ESLP, Tyrer v. Spojené kralovstvo, €. 5856/72,25.4.1978, § 31; ESLP, Marckx v. Belgicko,
€. 6833/74,13. 6. 1979, § 41.

Hristozov a dalsi v. Bulharsko, § 123.
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3.3 POVINNOSTI STATOV NA USEKU PRISTUPU K LIECBE
NA BAZE CANNABISU

V analyzovanych pripadoch Sud neposudzoval priamo otazku, ¢i a za
akych okolnosti ma §tat povinnost’ zabezpecit jednotlivcom pristup k liecbe na baze
cannabisu. Napriek tomu, na zaklade uvah Sudu vyjadrenych v analyzovanych roz-
hodnutiach a aplikacie vSeobecnych principov z ustalenej judikatary k ¢l. 8 Dohovoru,
mozno vyvodit’ ur€ité ramcové zavazky zmluvnych §tatov.

3.3.1 POVINNOST ZABEZPECIT ZA URCITYCH OKOLNOSTI PRISTUP
K ZDRAVOTNEJ STAROSTLIVOSTI

Hoci z analyzovanej judikatary explicitne nevyplyva individualne pravo
na pristup k lieCbe na baze cannabisu, nemozno opominat’ jednoznacne judikovanu
existenciu pozitivnych zaviazkov §tatu spocivajucich v povinnosti prijat’ opatrenia
na zabezpedenie pristupu k zdravotnej starostlivosti.?® Aj ked’ je existencia ur¢ité-
ho pozitivneho zavédzku potvrdend Stidom, je narocné presne urcit’ jeho konkrétny
rozsah.!00 Ot4zkou teda zostava, ¢i a v akych pripadoch by pozitivne zavizky Statu
mohli zahfiat’ aj zabezpecenie pristupu k liecbe na baze cannabisu. Z argumentacie
Stdu v pripade 4.M. a A.K. mozno vyvodit, Ze jednou z podmienok je prave vyssie
spominana potreba individualneho lekarskeho nalezu. Nepostacuje teda vSeobecny
vedecky konsenzus ¢i subjektivne presvedéenie pacienta o prospesnosti liecby na
baze cannabisu.

Aj v medicinsky indikovanych pripadoch je vSak nevyhnutné mat’ na paméti Siroku
mieru vol'nej Givahy v otazkach zdravotnej politiky a kontroly narkotik, ktora statu po-
nechava vol'nost’ zvolit’ konkrétne prostriedky na naplnenie pozitivneho zavazku. Pre
ilustraciu — v okolnostiach konkrétneho pripadu mézu vhodné prostriedky predstavovat’
napr. (a) registraciu licku na baze cannabisu na pouzitie v danom $tate, (b) individualny
dovoz takéhoto lieku z inej krajiny na zaklade vynimky, (c) poskytnutie inej dostatocne
ucinnej alternativy. Vol'ba konkrétneho spoésobu spomedzi dostupnych vhodnych alter-
nativ (a) az (¢) je potom v zasade vecou daného $tatu.

Nad ramec uvedeného sa ziada dodat’, ze z Dohovoru nevyplyva povinnost’ Statu ak-
ceptovat’ nelegalnu samolieCbu, t. j. vlastnti kultivaciu cannabisu bez Statneho dohl'adu,
ak sa v $tate dostupné funkéné legalne alternativy. 10!

3.3.2 POVINNOST VYTVORIT DOSTATOCNY A UCINNY PRAVNY RAMEC

S pozitivnymi zaviazkami na Gseku pristupu k zdravotnej starostlivosti
suvisi aj otazka, akym spdsobom §tat tento pristup reguluje v pravnej rovine. Ked’ze §ta-
ty v oblasti zdravotnej politiky disponuju $irokou mierou vol'nej ivahy, v zmysle vyssie
uvedeného moze nastat’ situacia, ze prijatie urcitej pravnej Gpravy bude predstavovat

99 Napr. Tysige v. Polsko, § 116—124; R.R. v. Pol’sko, § 200.
100 GREER, c. d., s. 215.
101 Porovnaj: Thorn v. Svédsko.
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len jednu z vhodnych alternativ.!92 Inymi slovami, z doterajsej judikatiry nemozno vy-
vodit’ jednoznacny zaver, ze Gplna absencia pravnej regulacie pristupu k liecbe na baze
cannabisu by sama o sebe predstavovala porusenie ¢l. 8 Dohovoru.103

Situacia je vsak ina, ak uz §tat jednotlivcovi priznal pravo na pristup k urcitej zdra-
votnej starostlivosti — v tomto pripade musi zabezpecit, aby bolo mozné toto pravo efek-
tivne realizovat’.1%4 Z judikatary jednoznaéne vyplyva, Ze pri pravnej regulacii pristupu
k zdravotnej starostlivosti je Stat povinny dbat’ na urcité kvalitativne Standardy, ktoré
takato legislativa musi spiiiat. Po obsahovej stranke sa vyzaduje, aby pravna prava
zabezpecila nalezita rovnovahu medzi celospolocenskymi zaujmami a dotknutym indi-
vidualnym pravom. 105 Aj prijatie prilis rigidnej pravnej upravy, ktora by neumoziiovala
zvazenie individualnych okolnosti alebo jej flexibilnt implementaciu (napr. formou vy-
nimiek), by teda mohlo predstavovat’ porusenie ¢l. 8 Dohovoru.106

Nemenej délezitd je povinnost §tatu pri prijimani pravnej Upravy zabezpecit jej
predvidatelnost’ a efektivnost’, ¢o koresponduje so vSeobecnou judikatiurou tykajucou
sa pozitivnych zavazkov vo sfére pristupu k zdravotnej starostlivosti.!97 Argumentacne
sa opiera o vykladovli metddu G¢inného uplatiiovania Dohovoru vychadzajicu z ¢l. 1,
podl’a ktorej je potrebné ustanovenia Dohovoru vykladat’ takym sposobom, ktory po-
skytuje praktické a efektivne zaruky pred porusenim prav.108

Z uvedenej povinnosti, in concreto, vyplyva, ze pravny ramec musi byt aj real-
ne uéinny, a teda pristup k liebe nesmie byt isto iluzérny.!9 Hoci Sud konkrétne
nespecifikoval, akym spdsobom by bolo mozné dosiahnut’ realnu ucinnost’ regulacie,
v tomto smere moze byt napomocné rozhodnutie vo veci Tysige, kde Std bral do uvahy
napr. (ne)existenciu procesnych zaruk ¢i odbornych usmerneni pre lekarov.110

Systém, ktory pristup k lieckom na baze cannabisu formalne garantuje, avsak
v praxi sa ho nemozno efektivne domdécet’, by teda mohol predstavovat porusenie
¢l. 8 Dohovoru. O takuto situaciu by mohlo ist’, ak by sa pravna uprava vyznacovala
mzmrazujicim uéinkom* (chilling effect),!! t. j. vyvolavala by odévodnené obavy
z trestného alebo iného postihu lekarov pri predpisovani medzinarodne dostupnych
lieGiv.!12

102 A1 m. STOYANOVA, ¢. d., s. 172.

13 K zaveru o poruseni ¢l. 8 v dosledku absencie pravnej tpravy Sud dospel napr. v otazke pravneho uznania
parov rovnakého pohlavia, v ktorej vzhliadol existenciu eurdpskeho konsenzu. Pozri napr. ESLP, Fedotova
a dalsi v. Rusko, ¢. 40792/10, 13. 7. 2021, § 56.

104 Porovnaj: WESTESON, c. d., 2013, s. 176.

105 4.M. a A.K. v. Mad'arsko, § 46.

106 M. m. ESCP, Uzbyakov v. Rusko, €. 71160/13, 5. 5. 2020, § 123.

107 Napr. Kudla v. Pol’sko, § 94.

108 4. M. a A.K. v. Madarsko, § 43.

109 Tysige v. Pol'sko, § 113, 116.

110 Tamtiez, § 93, 124.

1S tymto pojmom Sud spaja opatrenia sposobilé odradit’ jednotlivcov od slobodného vykonu ich prav.
Castym pripadom sl obmedzenia slobody prejavu v dosledku sankcii (ich hrozby), napr. ESLP, Brasilier
v. Francuzsko, ¢. 71343/01, 11. 4. 2006, § 43.

N2 A M. a A.K. v. Madarsko, § 47. Obdobne Sud posudzoval aj Gpravu interrupcii v pripade Tysigc v. Polsko,
§ 116.
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3.3.3 POVINNOST VYVAZOVAT ZAUJMY PRI SANKCIONOVANI MEDICINSKEHO
VYUZIVANIA CANNABISU

V pripade Thorn Sud klasifikoval sankcionovanie jednotlivca za delikt spa-
chany z medicinskych pohnutok ako obmedzenie prava na respektovanie sikromného
Zivota.!13 Aby takéto obmedzenie obstélo ako stiladné s Dohovorom, $tat musi dodrzat’
podmienky stanovené ¢l. 8 ods. 2, vratane podmienky nevyhnutnosti v demokratickej
spolo¢nosti. Vnutrostatne organy tak musia pri rozhodovani o sankcii (administrativnej
alebo trestnopravnej) dostato¢ne zohl'adiiovat’ zaujmy jednotlivca a vyvazovat ich voéi
proti nim stojacim verejnym zaujmom. Individualne zaujmy chrania pravo pacienta na
osobnu autondmiu, pravo na zmiernenie chronickej bolesti a ochranu fyzickej integri-
ty,!14 a tym aj dosiahnutie lepSej kvality zivota (napr. schopnosti pracovat’ a fungovat
v rodine). Zaroven by Statne organy mali brat’ do uvahy ekonomickd naro¢nost’ niekto-
rych legalnych foriem lieby pre jednotlivca.!!> Naproti tymto zdujmom stoja zaujmy
§tatu a verejnosti, predovsetkym zachovanie integrity systému registracie a kontroly
lie¢iv, ako aj ochrana verejného zdravia a prevencia zneuZivania omamnych latok.!!¢
Vyvazovanie uvedenych zaujmov pritom nemoéze byt mechanické, no musi zohl'adno-
vat’ skutkové okolnosti a Specifika pripadu (napr. rozsah nelegalneho konania, motivacia
pachatel’a, realna miera ohrozenia verejného zaujmu), ¢o sa vo vysledku pretavi vo
forme individualizacie sankcie.!!7

Zaverom je nutné zdoraznit,, ze posudenie otazky, ¢i vnutrostatne organy pri obme-
dzeni prava dosiahli spravodlivii rovnovahu medzi zaujmami jednotlivca a verejnymi
zaujmami, Std taktiez posudzuje v medziach priznanej volnej uvahy.!18

4. NAPATIE MEDZI OCHRANOU JEDNOTLIVCA
A MIEROU VOINEJ UVAHY

S ohl'adom na uskuto¢nenu analyzu je na mieste otazka, ¢i postoj Sudu k liec-
be na baze cannabisu nie je az prili§ zdrzanlivy. Hoci Sud formalne akceptuje argumenty
spocivajuce v ochrane telesnej integrity a osobnej autonomie, uplatiiovanim $irokej miery
vol'nej ivahy zostava ochrana tychto prav do vel’kej miery len teoretickda. Neopominajuc
rozsiahlu kritiku institatu miery vol'nej uvahy v odbornej literattre,!'® najméd z dovodu
jeho neurdcitosti a nepredvidatel'nosti, sa moze zdat’, ze Sud casto berie prilisny ohl'ad
na zaujmy S$tatov na tkor ochrany prav jednotlivca. Na druhej strane, prave aplikacia

13 Thérn v. Svédsko, § 49.

114 Tamtiez, § 55-56.

115 Tamtiez, § 56.

116 Tamtiez, § 55, 59.

117 Tamtiez, § 57-58.

118 TamtieZ, § 59.

119 Napr. GREER, S. The Margin of Appreciation: Interpretation and Discretion under the European Con-
vention on Human Rights. Strasbourg: Council of Europe Publishing, 2000; LETSAS, G. 4 Theory of
Interpretation of the European Convention on Human Rights. New York: Oxford University Press, 2000,
s. 80-98.
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institatov ako miera vol'nej uvahy, ¢i v pripade Medzi-amerického sudu pre 'udské prava
rozliSovanie medzi miniméalnym rozsahom prav a progresivnou realizaciou,'20 ponechava
medzinarodnym orgdnom moznost’ zohl'adnit’ §irsi ekonomicky a politicky kontext.!2!

Rozhodnutiu vo veci Thérn mozno metodologicky vytykat, Ze v porovnani s iny-
mi pripadmi!?2 Sud nevenoval dostatoéni pozornost’ komparativnej analyze pravnych
rezimov zmluvnych §tatov, hoci uz vyse 20 rokov predtym evidoval trend k dekrimi-
nalizacii medicinskeho uZivania cannabisu.!23 Odvtedy snahy o zabezpeéenie lepSieho
pristupu k lekarskemu cannabisu nepochybne zosilneli, o ¢om sved¢i napr. uznesenie
Eurépskeho parlamentu ¢. 2018/2775 (RSP) o pouzivani konope na liecebné tcely.

Isté mantinely pre Staty predstavuji poziadavky na zabezpecenie realnej ucinnosti
pravneho ramca, ako aj na individualizaciu sankcie pri nelegalnej samoliecbe. V pri-
pade prvej z nich sa vSak javi, ze tento Standard nateraz zostava do velkej miery ab-
straktny, bez jasne formulovanych kritérii. Sud sice v konani 4.M. a A.K. ako priklad
problematickej pravnej Gipravy spomina ,,zmrazujuci u¢inok®, ktorym argumentovali
stazovatelia, no samotna neexistencia trestného postihu lekarov nemusi automaticky
znamenat’, ze lekari maju v praxi skuto¢nti vol'nost’ pri predpisovani medzinarodne do-
stupnych lieCiv a pacienti majui realnu moznost’ sa k takymto lieckom dostat’. Na rozdiel
od posudzovania pol'skej legislativy v oblasti pristupu k legalnej interrupcii v pripade
Tysige sa Sud explicitne nevyjadril ani k otazke, ¢i povazuje za potrebntl napr. existen-
ciu procesnych zaruk pre pacientov, ktori sa u lekara netispesne domahali predpisania
lieku na baze cannabisu, pripadne prijatie odbornych medicinskych usmerneni, ktoré by
zdravotnikom poskytovali pravnu istotu pri ich predpisovani. Hoci nespresnenie pozia-
daviek na vnutrostatny pravny ramec regulujici pristup k medicinskemu cannabisu sa
moze javit’ ako nevyuzita prilezitost’, zdrzanlivost je pochopitelna aj vzhl'adom na to,
ze v pripade A.M. a A.K. neslo o meritorny prieskum.

Zaroven nateraz nie je jednoznacné, ¢i by Sud povazoval za problematicku aj Gplna
absenciu vnutrostatneho pravneho ramca regulujiceho medicinsky cannabis, ked’ze ta-
kymto pripadom sa doposial’ nezaoberal. V kontexte vyssie nacrtnutych tivah by mohol
za dostatocné povazovat’ aj poskytnutie inej Gi¢innej alternativy, najmé za predpokla-
du nedosiahnutia eurépskeho konsenzu. Ci ina alternativa je skutoéne porovnatelna
z pohladu kvality zivota jednotlivca, by vSak uz bola medicinska otazka, ku ktorej
Sud nezaujima vlastné stanovisko, ale spolicha sa najmé na argumenty stran a dokazy
z vnutrostatnych konani.

ZAVER

Clanok analyzoval postoj Sudu k lie¢be na baze cannabisu a identifikoval
aktualne eurdpske Standardy v tejto oblasti. Doterajsia judikatira nedava jednoznaénu

120 Napr. Medzi-americky sud pre l'udské prava, Poblete Vilches a dalsi v. Cile, 8. 3. 2018, § 104.

121 Porovnaj: EXTER, A. The Right to Healthcare Under European Law. Diametros. 2017, No. 51, s. 185.

122 K omparativnu analyzu Sud uskutoénil napr. v pripade Hristozov, kde skimal trend smerujuci k povolova-
niu lie¢by neautorizovanymi medicinskymi vyrobkami na zaklade vynimiek.

123 Marlow v. Spojené krdlovstvo.
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odpoved’ na otazku, ¢i a za akych podmienok je $tat povinny zabezpecit pristup k te-
rapeutickému cannabisu. Medicinske vyuzitie cannabisu spada do aplikacného ramca
¢l. 8 Dohovoru, pretoze sa dotyka telesnej integrity, osobnej autonomie a kvality Zivota
jednotlivea. Dohovor vsak vo vSeobecnosti negarantuje pravo pacienta na konkrétny
druh liecby, ak su dostupné ucinné alternativy. Narok pacienta na pozitivny zasah Statu
je okrem toho podmieneny individualizovanym lekarskym nalezom, pricom subjektivne
presvedcenie o prospesnosti cannabisu samo o sebe nepostacuje.

Ak stat liecbu na baze cannabisu v istej podobe umoziuje, z Dohovoru vyplyva
poziadavka vytvorit jasny, predvidatelny a G¢inny pravny ramec pre pristup k medi-
cinsky indikovanej lie¢be. Pravny ramec nesmie byt iluzorny a nemal by vyvolavat
»zmrazujuci uc¢inok® na lekarov pri predpisovani dostupnych lieciv. Hoci z Dohovoru
nevyplyva povinnost’ Statov akceptovat’ nelegalnu samoliecbu, pri uplatiiovani trestnej
represie musia vnitrostatne organy vyvazovat’ verejny zaujem so zaujmom pacienta na
zmierneni bolesti, ¢o sa musi odrazit’ v individualizacii sankcie.

Z argumentacie Sudu vnimanej v kontexte judikovanych standardov v oblasti pristu-
pu k zdravotnej starostlivosti mozno vyvodit,, Ze problematické z hl'adiska respektova-
nia stkromného Zivota by mohli byt najmé nasledovné situdcie:

a) jednotlivcovi nie je zabezpecena nevyhnutna lekarska starostlivost’ garantovana sta-
tom, resp. Stat prekro¢i vymedzeny priestor pre vol'né uvazenie,

b) vnutrostatny pravny ramec je nepredvidatel'ny alebo neefektivny, t. j. cesta k u€innej
lie¢be je v praxi nemozna, Sikanézna ¢i neprimerane zdihava,

¢) pri obmedzeni prava (napr. uloZzenim sankcie) vnutrostatne organy nedosiahli spra-
vodliva rovnovahu medzi zdujmami jednotlivca a verejnymi zaujmami (v medziach
priznanej vol'nej tivahy).

Mozno uzavriet’, ze Std sa v analyzovanych rozhodnutiach tykajucich sa lie¢by na
baze cannabisu neodchylil od zdrzanlivého pristupu k posudzovaniu pristupu k zdra-
votnej starostlivosti. Staty disponuju v otazkach zdravotnej politiky a kontroly narko-
tik Sirokou mierou vol'nej uvahy, ¢o stvisi najmi s absenciou eurdpskeho konsenzu
o medicinskom vyuzivani cannabisu. Hoci zdrzanlivy pristup Sudu je do velkej miery
pochopitelny a obhajite'ny, nezaobisiel sa bez metodologickych nedostatkov a apliko-
vateI'né Standardy nateraz zostavaju pomerne abstraktné.

Narastajuci trend legalizacie terapeutického cannabisu vSak moze v budicnosti viest
k zGZeniu miery vol'nej uvahy v prospech medicinskych potrieb pacientov, ¢o by mohlo
vyustit’ do sprisnenia posudzovania plnenia identifikovanych zavézkov statov. Judika-
tura zaroven smeruje k poziadavke na humannu a flexibilnt aplikaciu vnutrostatnych
predpisov, ktora zohl'adiuje kvalitu zivota a zdravie pacienta pred prisnou represiou.

JUDr. Romana GulaSova

Pravnicka fakulta Univerzity Karlovy
Kancelaria prezidenta Slovenskej republiky
romana.gulasova577@student.cuni.cz
ORCID: 0009-0005-0232-6252
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UVOD

Reditel $koly! je pro fadné fungovani §kolského zatizeni zakladni, nepomi-
nutelnou osobou. Pravni uprava vztahujici se k osob¢ feditele skoly by proto méla byt
prehledna, jasna a predevsim komplexni. Pracovni pomér feditele skoly upravuje zakon
¢. 561/2004 Sb., o ptedskolnim, zakladnim, sttednim, vy$s§im odborném a jiném vzdé-
lavani (dale jen ,,8kolsky zakon®), a subsidiarn¢ také zakon ¢. 262/2006 Sb., zakonik
prace (dale jen ,,zakonik prace*). Skolsky zakon obsahuje mechanismy pro jmenovéni
i odvolani feditele Skoly. Vzdani se mista feditele Skoly upravuje pouze zakonik prace.

Tento text vznikl na Masarykoveé univerzité v ramci projektu specifického vyzkumu ,,Limity pravni tpravy
skonceni pracovniho poméru feditele Skoly*, kod projektu MUNI/A/1563/2024, podpoteného z prostiedk
ticelové podpory na specificky vysokoskolsky vyzkum, kterou poskytlo MSMT v roce 2025.
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socidlniho prava, Pravnické fakulta, Masarykova univerzita, Brno / Ph.D. student; Department of Finan-
cial Law and Economics, Department of Social Law, Faculty of Law, Masaryk University, Brno; e-mail:
488397 @mail.muni.cz; ORCID: 0009-0007-7071-9976.

I Text se vénuje vyhradné institutu feditele vetejné $koly, tj. $koly, jejimz zfizovatelem je izemni samo-
spravny celek ¢i ministerstvo. Specifikiim tpravy institutu feditele soukromé skoly, tj. skoly, jejimz ziizo-
vatelem je néktery z pravnich subjektl uvedenych v § 8 odst. 6 skolského zékona, se tento text nevénuje.
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Reditel vefejné §koly je na své pracovni misto, v souladu s § 166 odst. 2 §kolského z-
kona, jmenovan zfizovatelem? na zakladé zfizovatelem vyhlaseného konkursniho fize-
ni. Ziizovatel je zaroven osobou, ktera feditele Skoly v zdkonem stanovenych ptipadech
z jeho vedouciho pracovniho mista odvolava3 ¢i mize odvolat.* P¥ipadné vzdani se mis-
ta feditele skoly feditel $koly adresuje ztizovateli. Odvolani ¢i vzdani se mista feditele
Skoly neznamend automatické skonéeni pracovniho poméru.’ Zaméstnavatel (tj. Skola)
ma povinnost odvolanému fediteli skoly ¢i fediteli Skoly, ktery se vzdal mista fedite-
le skoly, ,,[...] navrhnout zmenu jeho dalsiho pracovniho zarazeni u zaméstnavatele
[tj. ve 8kole] na jinou praci odpovidajici jeho zdravotnimu stavu a kvalifikaci “.6 Pokud
Skola, jakozto zaméstnavatel, nema pro odvolaného feditele Skoly odpovidajici praci
(coz je v dnesni dobg¢, kdy se vétsina skol potyka s nedostatkem pedagogického perso-
nalu, vysoce nepravdépodobné),’ jedna se dle § 73a odst. 2 zakoniku prace o prekazku
v praci na stran¢ zaméstnavatele, tj. Skoly. Pfekazka v praci na stran¢ skoly jako zamést-
navatele je dana rovnéz v ptipadé, kdy Skola nema odpovidajici praci pro feditele, ktery
se svého mista vzdal.® Zakon zde zaroven pro oba pfipady stanovuje nevyvratitelnou
domnénkou moznost rozvazat pracovni pomeér vypoveédi podle § 52 pism. c) zakoniku
prace.® Narok na odstupné, podle § 67 zakoniku prace, pfitom vznika pouze v pfipadg,
ze byl pracovni pomér s odvolanym feditelem $koly rozvazan v souvislosti se zrusenim
jeho mista, jakoZto disledkem organiza¢ni zmény.!0 Z vySe uvedeného vyplyva, Ze
disledné rozlisovani mezi odvolanim ¢i vzdanim se mista feditele Skoly a skonc¢enim
pracovniho poméru feditele skoly je namisté.

Skolsky zakon upravuje problematiku odvolani feditele $koly a lze z n&j odvodit
i postup pro piipady vzdani se mista feditele Skoly. Ve skolském zakoné vsak zcela
chybi iprava fesici otazku, kdo je legitimni dat fediteli Skoly vypovéd nebo mu navrh-
nout rozvazani pracovniho poméru dohodou. Zodpovédeni této otazky je pritom velice
dilezité, protoze se mize velmi snadno stat, ze feditel skoly nebude tim, se kterym bude
pracovni pomér podle n¢kterého z divodii uvedenych v § 48 zakoniku prace rozvazan,
nybrz bude tim, kdo bude chtit sviij pracovni pomér rozvazat. At je tedy feditel Skoly
tim, se kterym je pracovni pomér rozvazovan, nebo tim, kdo jej rozvazuje, neni ze sou-
¢asného znéni Skolského zakona jasné, kym konkrétné je toto pravni jednani (v pfipade,
ze je s feditelem Skoly pracovni pomér rozvazovan) ¢inéno, resp. vici komu konkrétné
je smétovano (v ptipad¢, ze pracovni pomér rozvazuje se Skolou feditel skoly). Vzhle-
dem k tomu, Ze tato problematika neni upravena piimo ve skolském zakoné, nabizi
se subsidiarni pouziti zakoniku prace. Zakonik prace v tomto ohledu jasno ma. Podle

§ 8 skolského zékona stanovuje, kdo miize byt ziizovatelem skoly.

Viz § 166 odst. 4 skolského zakona.

Viz § 166 odst. 5 skolského zakona.

Viz § 73a odst. 2 zakoniku prace.

Tamtéz.

Srov. napt. MACI, J. Prazska katastrofa. D&ti v &eské metropoli nemé kdo ugit. In: Seznam Zprdvy [online].
19. 9. 2024 [cit. 2024-10-20]. Dostupné na: https://www.seznamzpravy.cz/clanek/kampus-praha-nema
-ucitele-260755.

§ 73a odst. 2 zakoniku prace.

Tamtéz.

10" Srov. tamtéz.
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zakoniku prace je tim ,,onim" zaméstnavatel. Jako zaméstnavatel vSak v pracovnéprav-
nim vztahu feditele $koly vystupuje §kola, za kterou jedna feditel skoly.!! Reditel skoly
by tedy mél vystupovat jak na strané zameéstnance, tak i na strané zaméstnavatele. To je
ovsem dle mého nazoru v rozporu se zakladnim smyslem a i¢elem pracovniho prava
a vyluéuje to i judikatura.!2 V duasledku vyse popsaného zde vznika ,,patova situace®,
ktera nema pravné zcela jasné feseni.

Hlavnim cilem tohoto textu je zodpovézeni dvou vzajemné se prolinajicich vyzkum-
nych otazek: Jak miize reditel skoly rozvazat sviij pracovni pomeér, nebo jak s nim miize
byt rozvazan pracovni pomer, aby toto jednani bylo v souladu s uicinnou pravni upra-
vou? Kdo je opravnén prijmout reditelovu vypoved ¢i navrh na rozvazani pracovniho
poméru a opacne, kdo je opravnén rediteli vypoved’ dat nebo navrhnout rozvazani pra-
covniho poméru? Abych mohla zodpovédét vyzkumné otazky, nejprve popiSu a zana-
lyzuji stavajici pravni Gpravu. Nasledné vytvoiim zavéry o moznostech, které stavajici
pravni Gprava nabizi. Na zakladé ¢ehoz poté zodpovim vyzkumné otazky. V textu se
budu zabyvat touto problematikou pouze u fediteli Skol, jejichz zfizovateli jsou izemni
samospravné celky ¢i ministerstva.

Mezi hlavni zdroje textu patii relevantni stavajici pravni Giprava, odborna literatura,
predevsim pfislusna komentafova literatural3 a dale odborné texty nejen z oblasti pra-
va,!4 ale také z oblasti pedagogiky.!> Pro spInéni hlavniho cile textu je totiZ nezbytné
nutné zohlednit a reflektovat tuto problematiku rovnéz z pohledu pedagogt, tedy osob,
které se s piislusnou pravni problematikou denné potykaji.

KDO JE TO REDITEL SKOLY

Reditel koly je specifickou osobou, jejiz role ve §kole &i skolském zaiizeni
je z mnoha ohledu klicova a neopominutelna. Pokud skola nema feditele, znamena to
pro ni pomérné velké komplikace, jelikoz nemtize vykonavat vétsinu svych standardnich
ukont.'6 Odvolani feditele Skoly ¢i vzdani se mista Feditele $koly je i z tohoto dtivodu pro
samotné fungovani skoly pomérné nepiijemnym pravnim jednanim. Pro pochopeni spe-
cifik tohoto pravniho jednani a zejména pro zodpovézeni vyzkumnych otazek je nezbytné
nutné nejprve ve struénosti!? shrnout, kdo je to vlastné feditel $koly z pohledu prava.

Reditel §koly je subjektem, jehoZ postaveni je z pravniho hlediska pomé&mé kompli-
kované. V dusledku netiplné pravni upravy feditele Skoly ve $kolském zakon¢ se na tento

11 Viz § 131 odst. 1 $kolského zakona.

12 Viz rozsudek Nejvyssiho soudu ze dne 21. 12. 2010, sp. zn. 21 Cdo 3053/2010.

13 Napt. BELINA, M. — DRAPAL, L. a kol. Zdkonik prdce: komentdr. 4. vyd. Praha: C. H. Beck, 2023;
RIGEL, F. - BAHYLOVA, L. — KUDROVA, V. - MORAVEC, O. — PUSKINOVA, M. Skolsky zdkon:
komentar. Praha: C. H. Beck, 2014.

14 SMEJKAL, M. Pracovni pomér pedagogickych pracovnikii. Praha: C. H. Beck, 2023.

15 Napi. TROJAN, V. Reditel skoly: uvazovani o vyvazovani Zivota reditelii $kol. Praha: Wolters Kluwer CR,

2021.

Napf. ¢innosti uvedené v § 165 Skolského zdkona, ktery taxativné vymezuje nékteré zasadni kompetence

feditele skoly, jakozto vykonavatele statni spravy.

Podrobnéji viz SMEJKAL, Pracovni pomer pedagogickych pracovnikai, s. 98—100.
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subjekt vztahuje hned nékolik pravnich pfedpist, z nichz nékteré jsou obecnou pravni
doktrinou fazeny do vefejného prava a nékteré do prava soukromého. Reditel $koly proto
musi vzdy disledné rozliSovat a spravné charakterizovat vykon své ¢innosti. Jadro prav-
ni upravy se nachazi ve Skolském zakong, kde je fediteli Skoly vénovana vyznamna po-
zornost zejména v § 131 av § 164-166. Reditel $koly je z pohledu prava statutdrnim or-
ganem $koly, vykonavatelem vefejné spravy, vedoucim zaméstnancem a pedagogem.!8

ODVOLANI REDITELE SKOLY

Ttebaze ma feditel Skoly tolik rozdilnych roli, z hlediska jeho opravnéni
vykonavat funkci feditele Skoly je stéZejni, ze je dle § 166 Skolského zakona povazovan
za zamé&stnance, ktery je jmenovan a také odvolavan v souladu s ustanovenimi zakoniku
prace a specifiky stanovenymi skolskym zdkonem a dal$imi pravnimi piedpisy z oblasti
Skolstvi.!® Jedinym opravnénym subjektem, ktery miZze dle § 166 feditele Skoly z jeho
vedouciho pracovniho mista odvolat, je zizovatel $koly. Reditel $koly, jejimz ztizova-
telem je izemni samospravny celek nebo ministerstvo, mize byt odvolan, pouze je-li
naplnéna nektera z podminek stanovenych v § 166 odst. 3 az 5 Skolského zakona. Zde
je namisté uvést, Ze feditelé soukromych $kol,20 kterymi se tento text nezabyva, mohou
byt odvolani i na zakladé¢ jinych divodu ¢i z pouhé vile ziizovatele. Divodem piisnéjsi
upravy odvolani feditele skoly, jejimz zfizovatelem je uzemni samospravny celek ¢i
ministerstvo, je zejména zajisténi nezavislosti $koly na konkrétnim zfizovateli a elimi-
nace rizika mozného stfidani feditelt z ,,politickych® diivoda. ,,Politickymi‘ divody se
mysli pfedevsim zména ziizovatele v disledku napt. voleb, kdy nové zvolena politicka
reprezentace muze mit zajem na zméné feditele skoly, napt. kvuli rozdilnym nazortm.

Pravni uprava jmenovani a odvolani feditele skoly byla v minulosti nékolikrat nove-
lizovéana. Podle prvotni upravy § 166 Skolského zakona z roku 20042! byl feditel Skoly
jmenovan do funkce feditele na dobu neurcitou. Odvolani feditele skoly bylo mozné
pouze v ptipad¢ naplnéni n¢kterého z diivodi uvedenych v § 166 odst. 4 a 5 Skolského
zakona ve znéni u¢inném ke dni 10. 11. 2004, které se vSak ukazaly pro potfeby praxe
jako nedostacujici.22 V ramci novely $kolského zakona,?? kterd nabyla u¢innosti dne

18 K tomu viz LHOTKOVA, I. - TROJAN, V. — KITZBERGER, J. Kompetence feditele $koly v pravnich
predpisech. In: LHOTKOVA, 1. - TROJAN, V. - KITZBERGER, J. Kompetence ridicich pracovnikii ve
Skolstvi. Praha: Wolters Kluwer CR, 2012, s. 48—54.

19" Napt. zakon ¢&. 563/2004 Sb., o pedagogickych pracovnicich a 0 zméné nékterych zakont (dale jen ,,zakon

o pedagogickych pracovnicich®).

Podrobngji viz BLAZEK, M. O postaveni feditele soukromé koly. Pravni rozhledy. 2025, ro¢. 33, ¢. 9,

s. 276-285.

Skolsky zakon ve znéni Gi¢inném ke dni 10. 11. 2004.

22 K tomu srov. Diivodovou zpravu k zakonu ¢&. 472/2011 Sb., kterym se méni zakon ¢. 561/2004 Sb., o pted-
$kolnim, zakladnim, stiednim, vys$§im odborném a jiném vzdélavani (Skolsky zakon), ve znéni pozdéjsich
predpist. In: beck-online [online]. 13. 4. 2011 [cit. 2025-11-02]. Dostupné na: https://app.beck-online.cz
/bo/chapterview-document.seam?documentld=o0z5f6mrqgeyvonbxgjpwi6q.

23 Viz zékon ¢. 472/2011 Sb., kterym se méni zakon ¢. 561/2004 Sb., o predskolnim, zakladnim, stfednim,
vyssim odborném a jiném vzdélavani (Skolsky zakon), ve znéni pozdéjsich predpist.
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1. 1. 2012, bylo proto zavedeno 6leté funkéni obdobi feditele skoly. Jmenovani do
funkce feditele skoly bylo mozné pouze na dobu urcitou trvajici 6 let. Pokud zfizovatel
Skoly nevyhlasil nejpozdéji v obdobi 3 mésicti pred koncem 6letého funkéniho obdobi
teditele skoly konkurs na feditele Skoly pro dalsi obdobi, prodluzovalo se na zakladé
§ 166 odst. 3 skolského zakona G¢inného ke dni 1. 1. 2012 funkéni obdobi, resp. pracov-
ni pomér na dobu uréitou, stavajiciho feditele $koly o dalsich 6 let.2* Dals§i vyznamna
zména v pravni upravé pracovniho poméru feditele Skoly nastala dne 1. 5. 2015, kdy
nabyla Géinnosti dalsi novela $kolského zédkona.?> Tato novela mj. znovu zavedla pra-
covni pom¢ér feditele Skoly na dobu neurcitou, ov§em se zachovanim 6letého funkéniho
obdobi.26 Dle dtivodové zpravy k novelizaénimu zakonu ¢. 82/2015 se tak v rdmci pra-
covniho poméru feditele Skoly zaloZeného na dobu neurcitou maji kazdych 6 let opako-
vat obdobi, trvajici 3 mésice,?” ve kterych ma ztizovatel $koly opravnéni ¢i povinnost28
vyhlasit konkurs na misto feditele Skoly a stavajiciho feditele Skoly odvolat podle § 73
odst. 1 zakoniku prace. Tato podoba pravni Gpravy pracovniho pomeéru feditele Skoly je
u¢inna dodnes a zajistuje fediteli Skoly nadstandardni pracovnépravni ochranu.2®

Dle stavajici pravni upravy, uc¢inné od 1. 5. 2015, je tedy zfizovatel skoly opravnén
na zakladé svého rozhodnuti v obdobi od pocatku 6. mésice do konce 4. mésice pred
uplynutim 6letého funkéniho obdobi feditele skoly vyhlasit konkurs na feditele Skoly.
Pokud zfizovatel svého opravnéni vyuzije, pak musi k poslednimu dni 6letého funk¢-
niho obdobi stavajiciho feditele Skoly tohoto feditele odvolat.30 Pokud ziizovatel $koly
konkurs nevyhlasi, pak stavajici feditel zistava i nadale feditelem, pti¢emz na konéici
6leté funkéni obdobi kontinualné navazuje dalsi 6leté obdobi.3! O vyhlaseni konkurs-
niho fizeni na feditele Skoly neni opravnén rozhodovat pouze ztizovatel Skoly, nybrz
i Ceska $kolni inspekce a $kolska rada. Ztizovatel $koly ma povinnost dle § 166 odst. 3
Skolského zakona vyhlasit konkurs na feditele skoly ve vySe uvedeném obdobi, jestlize
obdrzi navrh na vyhlageni konkursu od Ceské §kolni inspekce nebo $kolské rady.

Povinnost odvolat feditele $koly ma zfizovatel rovnéz v situaci, kdy nastane néktery
z piipadl uvedenych v § 166 odst. 4 Skolského zakona. Jedna se o situace, kdy feditel
Skoly pozbyde néktery z predpokladt stanovenych pro vykon jeho ¢innosti v zakoné
o pedagogickych pracovnicich, nebo nesplni podminku zahajeni a uspé$né¢ho ukonceni
studia nezbytného pro ziskani odborné kvalifikace, jak to stanovuje zakon o pedagogic-
kych pracovnicich, dale kdyz nesplni podminku ziskani znalosti z oblasti fizeni $kolstvi

2
2

=

Viz § 166 odst. 3 skolského zakona, ve znéni i¢inném ke dni 1. 1. 2012.

Zakon €. 82/2015 Sb., kterym se méni zakon ¢. 561/2004 Sb., o piedskolnim, zakladnim, stiednim, vys$$im
odborném a jiném vzdélavani (Skolsky zakon), ve znéni pozdéjsich predpisti, a nékteré dalsi.

Srov. § 166 odst. 2 a 3 skolského zakona uc¢inného ke dni 1. 5. 2015.

Toto obdobi je pevné stanoveno do doby pocinajici 6. mésicem a koncici 4. mésicem pied uplynutim
6letého funkéniho obdobi.

28V piipadech, kdy Ceska $kolni inspekce nebo $kolské rada navrhne vyhlageni konkursu na feditele $koly.
29 Viz Divodovou zpravu k zakonu &. 82/2015 Sb., kterym se méni zékon ¢. 561/2004 Sb., o piedskolnim,
zékladnim, stfednim, vy$§im odborném a jiném vzdélavani (skolsky zakon), ve znéni pozdéjsich predpi-
st, a nekteré dalsi. In: beck-online [online]. 27. 8. 2014 [cit. 2025-11-02]. Dostupné na: https://app.beck
-online.cz/bo/chapterview-document.seam?documentld=oz5fomrqge2v6obslSshu.

§ 166 odst. 3 skolského zakona.

Tamtéz.
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studiem pro feditele Skol, nebo v pfipad¢, Ze nastane organizacni zména, v jejimz di-
sledku pracovni misto feditele zanikne.32

Skolsky zakon vymezuje také diivody, pro které se zfizovatel miize, ale nemusi, roz-
hodnout feditele Skoly odvolat. Tyto divody jsou taxativné vymezeny v § 166 odst. 5
pism. a) az c) Skolského zakona. Prvnim diivodem je zavazné poruseni nebo neplnéni
pravnich povinnosti vyplyvajicich z ¢innosti, tkold a pravomoci feditele, které bylo
zjisténo napt. Ceskou $kolni inspekci nebo samotnym ziizovatelem.33 Druhym dtivo-
dem je navrh Ceské $kolni inspekce, ktery zfizovateli podala na zakladé zjisténi zavaz-
nych nedostatk®l v ¢innosti $koly.3* Tfetim a zarovei i poslednim divodem zaklada-
jicim moznost odvolani feditele Skoly zfizovatelem je pravomocné rozhodnuti soudu
o neplatnosti odvolani pfedchoziho feditele Skoly z vedouciho pracovniho mista nebo
pravomocné rozhodnuti soudu o neplatnosti rozvazani pracovniho poméru s piedcho-
zim feditelem.

Jestlize zfizovatel rozhodne o odvolani feditele Skoly, postupuje podle § 73 odst. 1
zakoniku prace. Je tomu tak proto, ze fediteli Skoly zfizené uizemnim samospravnym
celkem ¢i ministerstvem se pracovni pomér zaklada jmenovanim podle § 33 odst. 3
zékoniku prace. Reditel $koly je na vedouci pracovni misto jmenovan na zakladé § 131
odst. 2 skolského zakona, jakozto zvlastniho pravniho predpisu, podle kterého Ize v sou-
ladu s § 33 odst. 3 zakoniku prace zalozit pracovni pomér jmenovanim na vedouci pra-
covni misto. Reditel $koly je zaroveii bud’ vedoucim organiza¢niho Gitvaru organizaéni
slozky statu, v piipadech, kdy se jedna o $kolu zfizovanou ministerstvem,3’ nebo je
vedoucim piispévkové organizace, v piipadech kol zfizovanych tizemnim samosprav-
nym celkem.3¢

VZDANI SE MISTA REDITELE SKOLY

Reditel $koly ma rovnéz moznost rozhodnout se, Ze skonéi. Vzdani se mis-
ta feditele Skoly, které se dorucuje zfizovateli podle § 334 a nasl. zakoniku prace, musi
byt, stejné jako odvolani feditele, pisemné, av§ak nemusi v ném byt, na rozdil od odvo-
lani, uveden zadny divod. Coz lze dovodit z upravy vzdani se pracovniho mista v § 73
odst. 1 zakoniku prace. Podle Ptacka3” je vzdani se mista feditele $koly mozné kdykoliv
a z jakéhokoliv diivodu, pokud zvlastni pravni predpisy nestanovi jinak. Skolsky zakon
vzdani se mista feditele skoly blize neupravuje, a proto se lze, na rozdil od odvolani
teditele Skoly, fidit pIné zakonikem prace.

32§ 166 odst. 4 $kolského zakona.

33 K problematice tohoto odvolaciho divodu viz MORAVEK, J. Nabidkovéa povinnost pii odvolani a pfi
vzdani se vedouciho pracovniho mista. Pravnické listy. 2024, ro¢. 8, €. 1, s. 26-27, kde je vénovana po-
zornost zejména moznosti subsidiarniho uplatnéni ¢asového omezeni pro odvolani dle zakoniku prace.

34 K tomu viz § 174 odst. 14 skolského zakona.

35§ 33 odst. 3 pism. b) zakoniku prace.

36§ 33 odst. 3 pism. e) zékoniku préce.

37 Viz PTACEK, L. Odvolani z pracovniho mista vedouciho zamé&stnance nebo vzdani se tohoto mista. In:
BELINA, M. — DRAPAL, L. a kol. Zakonik prace: komentadr. 4. vyd. Praha: C. H. Beck, 2023, s. 497.
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Odvolanim nebo vzdanim se mista feditele Skoly vSak automaticky nedochazi ke
konci jeho pracovniho poméru.3® Ba naopak, zaméstnavatel je povinen navrhnout fedi-
teli Skoly zménu jeho dalsiho pracovniho zatazeni na jinou praci, ktera odpovida zdra-
votnimu stavu a kvalifikaci feditele Skoly. Pouze v ptipadé, Ze zaméstnavatel takovou
praci pro feditele Skoly nema, nebo ji feditel Skoly odmitne, vznika dle § 73a odst. 2
zakoniku prace prekazka v praci na strané zaméstnavatele. Zaroven, na zakladé nevy-
vratitelné domnénky, mtize zaméstnavatel dat fediteli skoly vypovéd’, jelikoz je zde dan
vypovédni divod podle § 52 pism. ¢) zakoniku prace.

ZAMESTNAVATEL REDITELE SKOLY

V souvislosti se zde uvedenym povazuji za nutné vyjasnit, kdo je zameést-
navatelem feditele Skoly. Zaméstnavatelem feditele skoly je skola, a to i navzdory tomu,
ze je na vedouci pracovni misto jmenovan zfizovatelem. Zfizovatel nema postaveni
zamg&stnavatele feditele Skoly, tfebaze je na zakladé § 166 skolského zakona opravnén
teditele skoly jmenovat a odvolat ¢i pfijmout feditelovo vzdani se mista feditele Sko-
ly. Pokud by zfizovatel mél prava a povinnosti zaméstnavatele feditele skoly, pak by
se pii souCasném nastaveni prisluSnych pravnich predpist stal de facto dalsi stranou
pracovnépravniho vztahu mezi feditelem, coby zaméstnancem, a Skolou, coby jeho za-
méstnavatelem.3?

Kdo je opravnén jednat za skolu v pripade odvolani ¢i vzdani se mista reditele, v dii-
sledku cehoz vznika skole, jakozto zaméstnavateli, nabidkova povinnost ¢i opravnéni
dat rediteli vypoved? Odpovéd na tuto otdzku poskytuje § 166 odst. 1040 $kolského
zakona. Toto ustanoveni opraviiuje zfizovatele ke jmenovani feditele skoly na vedou-
ci pracovni misto, aniz by probéhlo konkursni fizeni. Jmenovani je mozné pouze na
dobu urcitou, dokud nedojde k fadnému jmenovani feditele na zaklad¢é uskutecnéného
konkursniho Fizeni podle § 166 odst. 2 $kolského zakona.*! Aby nedochazelo k ob-
chéazeni povinnosti vyhlasovat konkursni fizeni, stanovuje § 166 odst. 10 Skolského
zakona zfizovateli rovnéz povinnost vyhlasit konkurs na feditele Skoly bez zbyte¢ného
odkladu. Ptislusné ustanoveni Ize povazovat do jisté miry za legislativni potvrzeni vy-
kladu Nejvyssiho soudu. Ten se ve svém rozsudku ze dne 7. 10. 2012, sp. zn. 21 Cdo
2668/2012, zabyval tim, zda mohl ztfizovatel povétit zastupce feditele vykonem prav
a povinnosti feditele $koly svym usnesenim poté, co se feditel vzdal pracovniho mista
vedouciho zaméstnance, tj. feditele Skoly, aniz by byl tento zastupce zvolen v konkurs-
nim fizeni. Nejvyssi soud v daném rozsudku dovodil, ze zastupce feditele sice nemize

38§ 73a odst. 2 zakoniku prace.

39 K tomu rozsudek Nejvyssiho soudu ze dne 16. 8. 2008, sp. zn. 21 Cdo 3863/2007.

40 Uginny od 1. 10. 2020. Viz zakon &. 284/2020 Sb., kterym se méni zakon &. 561/2004 Sb., o predskolnim,
zakladnim, stfednim, vys§§im odborném a jiném vzdélavani (Skolsky zakon), ve znéni pozdéjsich predpist,
a zakon ¢. 178/2016 Sb., kterym se méni zakon €. 561/2004 Sb., o ptedskolnim, zakladnim, stfednim, vys-
$im odborném a jiném vzdélavani (Skolsky zakon), ve znéni pozdéjsich predpist, a zékon ¢. 200/1990 Sb.,
o prestupcich, ve znéni pozdé&jsich predpisu.

41§ 166 odst. 10 skolského zakona.
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byt statutarnim zastupcem, jelikoz tato funkce je ze zakona svérena pouze fediteli skoly
a skolsky zakon neopraviuje feditele Skoly ani jinou osobu pienést tuto funkci na jinou
osobu. Zastupce feditele, dle rozsudku Nejvyssiho soudu,*? v§ak mize splnit vici fedi-
teli Skoly, ktery se vzdal svého pracovniho mista, nabidkovou povinnost a rovnéz mu
mize dat vypoveéd z pracovniho poméru. Dle Nejvyssiho soudu®’ je k tomu zastupce
teditele skoly opravnén podle obcanského zakoniku, jehoz subsidiarni uziti v ptipadé
absence konkrétni tpravy v zdkoniku prace upravuje § 4 zakoniku prace. Podle § 16644
obcanského zéakoniku mohou za pravnickou osobu pravné jednat i jini zaméstnanci,
jestlize to stanovi vnitini pfedpisy pravnické osoby a je to s ohledem na jejich pracovni
zafazeni obvyklé.45

Uspokojivou odpoveéd’ na moji vyzkumnou otazku Kdo je opravnén prijmout redi-
telovu vypoved' ¢i navrh na rozvazani pracovniho poméru a opacné, kdo je opravnen
rediteli vypoved' dat nebo navrhnout rozvazani pracovniho poméru? by mohl ptedsta-
vovat § 166 odst. 10 skolského zadkona. Odpoveéd’ by mohla byt, Ze opravnénou osobou
je ta osoba, kterou podle § 166 odst. 10 skolského zakona zfizovatel docasné jmenuje
na vedouci pracovni misto. Tato odpovéd’ by se vSak vztahovala pouze na feditele $ko-
ly, ktery by v dob¢ rozvazovani pracovniho poméru fakticky jiz feditelem Skoly nebyl,
jelikoz doslo k jeho odvolani ¢i vzdani se mista. Navic by zfizovatel opravdu musel
nékoho dogasné na vedouci pracovni misto jmenovat. Skolsky zakon to ale zfizovateli
nenatizuje, nybrz jej k tomu pouze opraviuje.*6 Zalezi tedy pouze na zfizovateli, zda se
rozhodne této moznosti vyuzit ¢i nikoliv. Proto je nezbytné nutné danou otazku zkou-
mat dal. Dle Pta¢ka?’ je totiz mozné pracovni pomér zaloZzeny jmenovanim podle § 33
odst. 3 zakoniku prace skoncit i bez mezikroku, kterym je odvolani ¢i vzdani se pracov-
niho mista. Ptacek, dle mého nazoru, tuto tezi neptimo dovozuje z rozsudku Nejvyssiho
soudu ze dne 26. 8. 2008, sp. zn. 21 Cdo 3016/2005. Tento rozsudek se mj. zabyval
pravni otazkou, zda je mozné rozvazat pracovni pomeér zalozeny jmenovanim, aniz by
byl jmenovany zaméstnanec odvolan ¢i se vzdal pracovniho mista. Z rozsudku vyplyva,
7e pro rozvazani pracovniho poméru neni rozhodné, jakym zptsobem byl tento pracov-
ni pomér zalozen. Na pracovni pomér zaloZzeny jmenovanim se vztahuji stejna ustano-
veni jako na pracovni pomér, ktery vznikl na zéklad€ pracovni smlouvy. ,, Nejvyssi soud
CR proto dospél k zavéru, ze také pracovni pomér zaloZeny volbou nebo jmenovanim lze
ukoncit vypovédi podle ustanoveni § 46 odst. 1 zdk. prace [dnes § 52 zakoniku prace]
nebo okamzZitym zrusenim podle ustanoveni § 53 odst. 1 [dnes § 55 odst. 1 zakoniku
prace] a § 54 odst. 1 zak. prace [dnes § 56 odst. 1 zakoniku prace] bez toho, ze by pred
takovym ukoncenim pracovniho poméru musel byt zamestnanec odvolan ze své funkce
nebo se ji musel predtim vzdat. “*3

4

s}

Rozsudek Nejvyssiho soudu ze dne 7. 10. 2013, sp. zn. 21 Cdo 2668/2012.

43 Tamtéz.

44V rozsudku se piipad fesil podle tehdy G¢inné legislativy, tj. odkazovalo se na § 20 zakona ¢. 40/1964,
obcansky zakonik.

45 Rozsudek Nejvyssiho soudu ze dne 7. 10. 2013, sp. zn. 21 Cdo 2668/2012.

46 Srov. § 166 odst. 10 skolského zékona.

47 PTACEK, c. d., s. 498.

48 TamtéZz.
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Z vyse uvedeného podle mé ptirozené vyplyva odpoveéd’ na prvni vyzkumnou otaz-
ku: Jak miize reditel Skoly rozvazat sviij pracovni pomér, nebo jak s nim miize byt roz-
vazan pracovni pomer, aby toto jednani bylo v souladu s uicinnou pravni upravou? Dle
ptislusnych pravnich pfedpist lze pracovni pomeér feditele skoly rozvazat jak dvoukro-
kove, tj. nejprve dojde k odvolani ¢i vzdani se mista feditele Skoly a posléze k rozvazani
pracovniho poméru, tak i napfimo prostiednictvim § 48 a nasl. zakoniku prace.*® Teo-
reticky stavajici pravni Gprava fediteli skoly nebo jeho zaméstnavateli, tj. Skole, nabizi
stejné moznosti jako kterémukoliv jinému vedoucimu pracovnikovi. Ovsem je tomu tak
i v praxi? Lze upravu, a to zejména piimého rozvazani pracovniho poméru trvajiciho
mezi feditelem $koly a Skolou, skuteéné realizovat? Domnivam se, ze nikoliv, a dosta-
vam se tak prostiednictvim své domnénky ke své druhé vyzkumné otdzce: Kdo je oprav-
nén prijmout reditelovu vypoved ¢i navrh na rozvazani pracovniho poméru a opacné,
kdo je opravnen rediteli vypoved’ dat nebo navrhnout rozvazani pracovniho poméru?

Zaméstnavatelem feditele skoly je skola, zfizovatel nema nikdy vuci fediteli skoly
postaveni zaméstnavatele, pouze jej jmenuje, odvolava a je opravnén piijmout jeho
vzdani se mista. Z dikce § 166 odst. 2 $kolského zakona zaroven vyplyva, ze feditel Sko-
ly je vedoucim zaméstnancem a podle § 131 zakoniku prace je i statutarnim zastupcem
skoly. Lhotkova, Trojan a Kitzberger>? z tohoto dovozuji, ze feditel §koly ma opravnéni
zastupovat Skolu i v zalezitostech tykajicich se pracovnépravnich vztaht. Kdo vsak
vystupuje v roli zaméstnavatele vii¢i samotnému fediteli $koly? A kdo je opravnén pii-
jmout feditelovu vypoveéd ¢i navrh na rozvazani pracovniho poméru a opacné, kdy je
opravnén feditel Skoly dat vypovéd nebo navrhnout rozvazani pracovniho pomeéru?

METODICKE MATERIALY MSMT VS. JUDIKATURA

V ptipadé neznalosti judikatury vztahujici se k dané problematice se zde
nabizi jako pomérné logicka odpovéd, Ze roli zaméstnavatele vici fediteli Skoly plni
sam feditel skoly, je tedy ,,sam sobé panem®. To také mj. vyplyva z metodického ma-
teridlu zvefejnéného na webovych strankach edu.cz,5! které funguji jako jednotny me-
todicky portal Ministerstva skolstvi, mladeze a télovychovy. Z informaci uvetejnénych
v dokumentech na tomto portale vyplyva, ze feditel Skoly mize za uréitych podminek
uzavfit pracovnépravni vztah sam se sebou. Musi vsak dle dostupnych informaci da-
sledn¢ dodrzet ne¢kolik podminek. Musi se jednat o odlisSny druh prace, nez vykona-
va, a nesmi existovat stfet z4jmi — nesmi si sjednat nepfimérené vysokou odménu za
vykon prace, nebo jinou neobvyklou vyhodu, ktera by jej zvyhodnovala oproti jinym
zaméstnancum. Metodicky portal také doporucuje provést analyzu platovych podmi-
nek>2 pro ten druh prace, na ktery se smlouva uzavira, a déle je doporucena konzultace

49 Tamtéz, s. 498.
50 K tomu viz LHOTKOVA — TROJAN — KITZBERGER, c. d., s. 50-54.
I Reditel 3koly a jeho zastupce — smlouvy, role, odpovédnosti. In: edu.cz [online]. 4. 6. 2025 [cit. 2025-08-16].
Dostupné na: https://edu.gov.cz/methodology/reditel-skoly-a-jeho-zastupce-smlouvy-role-odpovednosti/.
52 Na webovych strankach edu.cz je doporucena piimo tato analyza, tiebaze by zde spravné méla byt uvedena
analyza odmény z dohody.
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se zfizovatelem.’3 Z ustalené judikatury ovSem zcela jasné vyplyva, ze teditel Skoly
nemuZe hajit zaroven sva prava jako zaméstnanec i jako zamé&stnavatel.>* Je tomu tak
predevsim proto, ze by feditel napt. pii vySe uvedeném podepisovani smlouvy, kdy
by na jedné stran¢ vystupoval jako zaméstnavatel a na druhé jako zaméstnanec, byl ve
zcela zjevném kontradiktornim postaveni, protoze zaméstnanec a zaméstnavatel maji
protichiidné zajmy. Obé¢ strany totiz maji obvykle zajem na tom, aby vysledek pravniho
jednani mezi nimi byl pro danou stranu pokud mozno co nejvyhodné;jsi. Pokud by na
obou stranach byla stejna osoba, pak by objektivné nemohlo dojit k tomu, Zze by kaz-
da strana odpovidajicim zplGsobem hajila své zajmy, hrozilo by protezovani jedné ze
smluvnich stran.?> Na tuto nemoznou ,,schizofrenni roli* upozoriuje rovnéz Smejkal,>®
ktery ji i na zaklad¢ judikatury odmita, pti¢emz ja se s jeho nazorem plné ztotoznuji.
Obdobny néazor lze rovnéz vyvodit z judikatury Nejvy$siho spravniho soudu.5?

Dle Smejkalova nazoru by jako zastupce zaméstnavatele, tj. Skoly, viici fediteli Skoly
mohl vystupovat (statutarni) zastupce feditele $koly.>8 S timto stanoviskem vSak dle
mého nazoru nelze za stavajici pravni upravy souhlasit. Institut zastupce feditele skoly
je upraven pouze v podzakonném piedpisu, nafizeni vlady ¢. 75/2005 Sb., o stanoveni
rozsahu pfimych ¢innosti pedagogickych pracovnikt, pficemz nelze ani tuto upravu
povazovat za komplexni. S ohledem na absenci komplexné&jsi Gpravy zastupce feditele
Skoly neni povinnosti feditele Skoly funkei zastupce feditele $koly zfizovat.>® Kom-
plexnéjsi pravni Gpravu zastupce feditele Skoly tak lze nyni dohledat pouze ve vnitinich
predpisech skoly, nejCastéji v organizacnim fadu, kde byvaji upraveny také jeho kom-
petence coby zastupce feditele Skoly. Dle Puskinové miize byt pracovni pomér zastupce
teditele Skoly zaloZen nejen pracovni smlouvou, ale i jmenovanim, pokud jsou splnény
podminky § 33 odst. 3 zdkoniku prace.®® Zaroven se vSak potrad jedna o osobu, kterd
je zcela logicky podfizena fediteli $koly.6! Pravé z tohoto diivodu si podle mé nelze
predstavit situaci, kdy zastupce feditele Skoly, ktery je podiizen fediteli Skoly, ma moz-
nost fediteli $koly napi. dat vypovéd’. Dle mého nazoru by zde doslo k naruseni vztahu
nadfizenosti a podfizenosti, jelikoz by u feditele Skoly a jeho zastupce byl tento vztah
proménlivy, coz by zcela jisté bylo proti smyslu tipravy zakoniku prace.

Obdobnou podfizenost zastupce feditele Skoly vici fediteli Skoly Ize dovodit i z né-
mecké pravni Gipravy (konkrétné uprava spolkové zemé Poryni-Falc62).63 V této spolkové

5

bl

Reditel $koly a jeho zastupce — smlouvy, role, odpovédnosti.

34 Rozsudek Nejvyssiho soudu ze dne 21. 10. 2010, sp. zn 21 Cdo 2053/2010.

55 K tomu viz tamtéz.

56 SMEJKAL, Pracovni pomér pedagogickych pracovnikii, s. 113.

57 Srov. rozsudek Nejvyssiho spravniho soudu ze dne 27. 6. 2007, sp. zn. 3 Ads 6/2007.

58 SMEJKAL, Pracovni pomér pedagogickych pracovnikii, s. 113.

59 PUSKINOVA, M. Pravni tprava institutu zastupce feditele. In: TROJAN, V. — TROJANOVA, 1. - PUSKI-
NOVA, M. Zastupce Feditele aneb Zivot mezi mlynskymi kameny. 2. aktual. vyd. Praha: Wolters Kluwer CR,
2018, s.32.

60 Tamtéz, s. 32-36.

61 K tomu viz TROJAN, V. Specifika zastupce feditele. In: TROJAN —~TROJANOVA —~ PUSKINOVA, c. d., 5. 28-30.

2 Pravni Gprava $kolstvi se miZe v jednotlivych spolkovych zemich lisit. Pro tento text byla vybrana uprava
spolkové zemé Poryni-Falc, a to zejm. s ohledem na podobnost s ¢eskou pravni upravou a zaroveni s ohledem
na ziejmou vyssi propracovanost upravy vztahujici se k funkci feditele Skoly i k funkci zastupce feditele skoly.

63 Viz Dienstordnung fiir die Leiter und Lehrer an 6ffentlichten Schulen in Rheinland-Pfalz.
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zemi jsou feditelé vetejnych skol ve sluzebnim pomeéru. Do funkce feditele skoly je
teditel skoly obvykle jmenovan skolskym tGfadem na zakladé vybérového fizeni, po
dohodg¢ se ztizovatelem $koly a $kolskou komisi.®* Odvolani feditele Skoly je mozZzné
pouze ze sluzebnich diivodi.® Sluzebni pomér feditele $koly nekonéi odvolanim, stejné
jako v Ceské republice, feditel $koly i nadale ziistava ve sluzebnim poméru, obvykle se
Skolsky tfad je spravnim organem, ktery dle § 97 odst. 2 $kolského zakona u¢inného
v Poryni-Falci, nese odpovédnost za personalni zalezitosti feditele Skoly. Z ¢ehoz dle
mého nazoru vyplyva, zZe je takto v Némecku dostatecné vyfesena otazka, kdo je kom-
petentni vystupovat vici fediteli Skoly jako zaméstnavatel.

KDO JE OPRAVNEN PRIJMOUT REDITELOVU VYPOVED
CINAVRH NA ROZVAZANI PRACOVNIHO POMERU A OPACNE,
KDO JE OPRAVNEN REDITELI SKOLY VYPOVED DAT

NEBO NAVRHNOUT ROZVAZAN{ PRACOVNIHO POMERU?

Opravnéni rozvazat pracovni pomér s feditelem Skoly nema v souladu s ak-
tualni pravni upravou, dle shora provedené analyzy, nikdo. Dochazi zde k situaci, kdy je
teoreticky mozné tvrdit, Ze i pracovni pomeér feditele skoly Ize rozvazat napiimo a neni
zapotiebi nejprve odvolani ¢i vzdani se mista. V kazdodenni praxi to vSak neni provedi-
telné tak, aby se jednalo o platné pravni jednani, které by nebylo v rozporu se stavajici
judikaturou. Zde je namisté konstatovat, ze judikatura se v Case vyviji a nelze vyloucit,
7e v budoucnu soudy nebudou spatiovat, stejné jako metodika MSMT,® problém v tom,
7e taz osoba vystupuje na stran¢ zaméstnance i na stran¢ zaméstnavatele. Mnoh¢ také
jisté mize napadnout myslenka, ze se nejednd o nijak zavazny problém, ktery by bylo
potieba fesit. Nedostate¢na pravni prava pracovnépravniho vztahu feditele Skoly ov-
Sem nema vliv pouze na pfimé rozvazani pracovniho poméru feditele skoly. Naopak ma
vliv i na jind jednani v ramci pracovnépravniho vztahu feditele Skoly jako zaméstnance
a Skoly jako zaméstnavatele. Jako ptiklad Ize uvést institut dovolené,®” kterou podle
stavajici pravni Gipravy neni opravnén, jménem zaméstnavatele, fediteli Skoly nikdo
nafidit, coz mnohdy miiZe zptsobit velké problémy.68

Jestlize neni zamérem odborné vetejnosti nad timto pomérné skrytym problémem
pouze krcit rameny a nadale jej ignorovat, protoze ,,n¢jak to funguje®, mélo by dojit
k odbornému zamysleni se, kdo by byl opravnén v pracovnépravnich vztazich vystupo-
vat vuci rediteli Skoly jako zaméstnavatel, tedy opravnény zastupce $koly.

64 Tamtéz.

65 Viz § 26 Schulgesetz. Rheinland-Pfalz.

66 Reditel $koly a jeho zastupce — smlouvy, role, odpovédnosti.

67 SMEJKAL, Pracovni pomér pedagogickych pracovnikii, s. 149—150.

68 K tomu viz SMEJKAL, M. Flexibilita pracovnépravnich vztaht pedagogickych a akademickych pracov-
nikd. In: Flexibilni novelizace zakoniku prace prismatem socialniho prava [konference]. Brno: Pravnicka
fakulta, Masarykova univerzita, 2024.
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SKOLSKA RADA, ORGAN SKOLY S POTENCIALEM

Zastavam nazor, ze v tomto pfipad¢ neni zapotiebi vymyslet novy organ
¢i zfizovat novou funkei, nybrz postaci vyuzit potencial jiz stavajiciho organu, a to
konkrétné §kolské rady. Skolska rada ma podle $kolského zakona jiz fadu kompetenci,
z nichz nékteré vyznamné ovliviiuji roli feditele $koly.%® Jedna se o kolektivni orgén,
ktery se zfizuje pfi zakladnich, stfednich a vys§ich odbornych §kolach.”® Skolskou radu
ziizuje ziizovatel, ktery uréuje pocet élenti a vydava jeji volebni fad. Skolska rada fun-
guje jako organ skoly, jehoz prostiednictvim se mohou zakonni zastupci nezletilych
zaku, zletili zaci, studenti, pedagogicti pracovnici skoly, ztizovatelé a dalsi osoby podi-
let na spravé skoly.”! Davalo by proto dle mého nazoru smysl, kdyby bylo $kolské radé
prostiednictvim skolského zakona svéteno opravnéni vystupovat vici fediteli Skoly
v roli zaméstnavatele. Byla by to tedy skolska rada, ktera by fediteli napf. nafizovala
dovolenou, byla opravnéna pievzit jeho vypovéd z pracovniho poméru nebo s nim uza-
viit dohodu o rozvazani pracovniho poméru, popf. s nim uzavfit dal$i pracovnépravni
vztah, jehoz pfedmétem by byl v souladu se zakonikem prace vykon jiného druhu prace.

Zastavam nazor, ze Skolska rada, jakozto kolektivni organ, slozeny ze zastupcii
vsech osob, které maji k dané skole pomérné uzky vztah a je v jejich zajmu co nejlepsi
fungovani skoly, by byla organem, u n¢hoz lze s vysokou pravdépodobnosti vyloucit
ucelové zbavovani se feditele Skoly, jako tomu potencialné hrozi u ztizovatele, ktery je
predevsim politikem. Ztizovatel sice Skolskou radu ztizuje, stanovuje jeji pocet a vyda-
va volebni fad,’? tim v8ak jeho piima ingerence v rdmci $kolské rady v podstaté konéi.
Ttebaze je ziizovatel ve skolské radé zastoupen svymi zastupci, tito nemaji a nemohou
mit vétSinu. Proto by neméla nastat situace, kdy by Skolska rada byla pouze vykona-
vatelem zfizovatelovych pozadavku a ztratila by tak fakticky svoji nezavislost. Dle
Moravce” mize $kolska rada svym podilenim se na spravé Skoly ptipominat do jisté
miry akademicky senat’ fungujici jako nepominutelna soucast vysokych $kol, podile-
jici se na jejich nezavislosti. Nadto zde dostatecné zastava ochrannou funkci feditele
Skoly rovnéz zakonik prace. Vzhledem k tomu, ze je skolska rada kolektivnim organem,
by bylo, podle m¢, vhodné, aby za ni navenek jednal jeji predseda, jakozto opravnény
zastupce. Predsedovu jednani jménem skolské rady by vsak, dle mého nazoru, mélo
vzdy predchazet projednani konkrétni véci v ramei celé skolské rady. Projednavani jed-
notlivych zalezitosti celou Skolskou radou by podle mé mélo fungovat jako preventivni
opatfeni ped potencialnim zneuzitim zamyslenych pravomoci predsedy $kolské rady.
Tato prevence je potfebna, predevsim z divodu potencialniho rizika, ze by se predsedou
mohla stat osoba, ktera by mohla byt ovlivnitelna, bud’ ztizovatelem, nebo feditelem
Skoly.

9 Viz § 168 skolského zakona, ktery upravuje ptisobnost $kolské rady.

70§ 167 odst. 1 $kolského zakona.

71 Tamtéz.

72§ 167 odst. 2 §kolského zékona.

73 MORAVEC, O. Skolské rada. § 167 [Postaveni §kolské rady]. In: RIGEL - BAHYIOVA - KUDROVA —
MORAVEC — PUSKINOVA, c. d., 5. 737.

74§26, § 27 zdkona ¢&. 111/1998 Sb., o vysokych §kolach a 0 zméné a dopInéni dalsich zakoni.
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Nevyhodou mnou navrhovaného feSeni je fakt, ze Skolska rada musi byt ziizena
pouze u $koly, ve které se uspéSnym ukoncenim piislusného vzdélavaciho programu
dosahuje ur¢itého stupné vzdélani.’> Proto se Skolska rada neztizuje pti matefskych
skolach, jazykovych skolach s pravem statni jazykové zkousky, zakladnich uméleckych
Skolach a pii skolskych zatizenich. Lze ji zde sice zfidit dobrovolné, ale v takovém
ptipadé nebude mit stejné zdkonné kompetence jako $kolské rada zfizovana povinng.”®
Myslim si v8ak, ze v dnesni dob¢, kdy se Skolam a vzdélavani vénuje vice pozornosti,
zejm. ze strany rodicu, ale i pedagogti, kteti maji zdjem pracovat v priznivych pracov-
nich podminkach, by bylo vhodné ztizovat ze zdkona skolskou radu i v téchto prozatim
vyloucenych skolskych institucich. Tim by doslo i k vyfeseni ptipadného potencialniho
problému, kdo by byl opravnén vystupovat jako legitimni zastupce zaméstnavatele fe-
ditele téchto Skolskych instituci, jestlize by v budoucnu byla tato kompetence svéfena
prave skolskeé rade.

ZAVER

Hlavnim cilem tohoto textu bylo zodpovézeni 2 vzajemné souvisejicich otazek:

1) Jak miize reditel skoly rozvazat sviij pracovni pomer, nebo jak s nim miize byt rozva-
zan pracovni pomer, aby toto jednani bylo v souladu s ucinnou pravni upravou?

2) Kdo je opravnen prijmout reditelovu vypovéd' ¢i navrh na rozvazani pracovniho po-
meéru a opacné, kdo je opravnen rediteli skoly vypovéd' dat nebo navrhnout rozvazani
pracovniho poméru?

Pfi hledani odpovédi na prvni otazku jsem na zaklad¢ analyzy piislusnych pravnich
predpist a judikatury dospéla k zavéru, Ze je nezbytné nutné rozliSovat mezi teorii
a praxi, nebo spi$ mezi legislativou a jeji aplikacni praxi. Zcela obecné lze totiz tvr-
dit, ze pracovni pomér feditele skoly lze ukonéit jak ,,dvoukrokove®, tj. nejprve dojde
k odvolani ¢i vzdani se mista a nasledné k rozvazani pracovniho pomeéru, tak i napiimo
prostiednictvim pracovnépravnich norem upravujicich rozvazani pracovniho poméru.”’
Odpovéd na otazku ,,jak™ 1ze proto na prvni pohled povazovat za rychle vyfesenou,
avsak pii zamysleni se nad praktickym provedenim pfimého rozvazani pracovniho po-
meéru feditele Skoly je nutné vyftesit otazku ,,kdo“. A na otazku ,.kdo* Ize, na zakladé
mych poznatki, nyni odpovédét ,,nikdo™.

Stavajici pravni uprava aplika¢né neumoziuje rozvazani pracovniho poméru feditele
$koly napfimo. Reditel $koly proto musi byt vzdy nejprve odvolan nebo se musi vzdat
svého mista, aby posléze mohl pracovni pomér rozvazat. Dle mého nazoru timto docha-
zi k omezeni prav feditele skoly. Je tomu tak pravdépodobné predevsim z diivodu nedi-
sledn¢ promyslen¢ legislativni upravy vztahujici se k fediteli Skoly jako zaméstnanci.

75 KATZOVA, P. Skolska rada: § 167 (Organizace $kolské rady). In: KATZOVA, P. Skolsky zékon: ko-
mentdr. Praha: Wolters Kluwer CR, 2008. In: ASPI [online]. 1. 4. 2009 [cit. 2025-08-22]. Dostupné na:
https://www.aspi.cz/products/lawText/13/8000/1/2/komentar-wkcr-c-561-2004-sb-skolsky-zakon
-komentar#c_301848.

76 Tamtéz.

77§ 48 a nasl. zakoniku prace.
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Povazuji za vhodné do budoucna tento nedostatek prostiednictvim novelizace skolské-
ho zakona odstranit, a to napf. prostfednictvim pfiznani kompetence zastupovat Skolu
jako zaméstnavatele ve vztahu k fediteli Skoly skolskou radou.

Mgr. Veronika Kvapilova

Pravnicka fakulta Masarykovy univerzity
488397@mail.muni.cz
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SUSTAINABLE DEVELOPMENT CHAPTER
IN THE EVFTA: SEARCHING FOR DECENT WORK

TIEN DUNG NGUYEN, THI THANH HUYEN NGUYEN,
THI LAN ANH NGUYEN

There is a substantial increase in provisions that refer to decent work in the Trade and
Sustainable Development (TSD) Chapter in the new-generation European Union (EU) Free
Trade Agreements (FTAs) era, notably the EVFTA — the most comprehensive agreement
ever signed between the EU and a developing country. This research provides novel insights
on the commitment to decent work in the second-generation EU FTAs, with a specific
emphasis on the EVFTA. By employing a variety of approaches, the research elucidates the
structure and substance of decent work commitments in the comparison between the EVFTA
and other second-generation EU FTAs. This paper simultaneously investigates the nature
of Vietnam’s obligations with respect to decent work commitment under the EVFTA as
well as the legal context of decent work in Vietnam. In conclusion, the research proposes
recommendations that could help Vietnam and other EU partner countries effectively
implement decent work provisions in the context of trade and development, with the goal of
achieving global sustainable development.

Keywords: core labour standards; decent work; decent work agenda; ILO; second-generation
EU FTA

DOI: 10.14712/23366478.2026.111

1. INTRODUCTION

Tracing back to 1999, the International Labour Organisation (ILO) official-

ly endorsed decent work as a way to tackle the challenges posed by globalisation,! as
part of avoiding a situation when countries engage in a “race to the bottom” by relying
on low-cost labour to gain a competitive advantage.? As of now, decent work has been
seen as a driving force of sustainable development,? and promoting decent work is

' HAUF, F. The Paradoxes of Decent Work in Context: A Cultural Political Economy Perspective. Global
Labour Journal. 2015, Vol. 6, No. 2, p. 138.

2 CHAN, A. Racing to the Bottom: International Trade Without a Social Clause. Third World Quarterly.
2003, Vol. 24, No. 6, p. 1012.

3 2030 Development Agenda: ILO Focus Targets. In: International Labour Organization [online]. [cit. 2025-
-06-03]. Available at: https://www.ilo.org/topics/decent-work-and-2030-agenda-sustainable-development
/2030-development-agenda-ilo-focus-targets.

© 2026 The Authors. This is an open-access article distributed under the terms of the Creative 159
Commons Attribution License (https://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



more crucial in the international context.* It should therefore come as no surprise that
the EU, as an economic power that participates globally in a responsible manner and
supports universal values of human rights, takes a firm position in upholding and pro-
tecting decent work inside its own borders and worldwide, in line with the ILO Decent
Work Agenda.’ Historically, the initial attempt by the EU to include a “social clause”
in the WTO’s Singapore Declaration (1996), which expressed the link between trade
and labour within a multilateral framework, was ultimately rejected.® It follows that the
EU has used FTAs as a key tool to develop and export these values to third countries,
exceptionally developing countries that engage in cooperation with the EU.7 As it can be
seen, the emergence of a second-generation FTAs era integrating labour commitments
in the TSD Chapter has proved more effective in the strategy that the EU is pursuing. It
is important to highlight that the heart of these labour commitments, not only the core
labour standards outlined in the ILO fundamental conventions, but also the ILO Decent
Work Agenda.

Despite this, both scholars and policymakers in EU partner nations, such as Vietnam,
have focused most of their attention on the ratification and implementation of core
labour standards while neglecting the commitment to the ILO Decent Work Agenda —
the Trade and Sustainable Development (TSD) Chapter’s ultimate goal. For that, as
the most comprehensive and expected FTA with a developing country, clarifying the
essence of this commitment in conjunction with the obligations it sets for Vietnam is
meaningful for both Vietnam and other EU partners in trade negotiations.

This research scrutinises the decent work provisions in the second-generation
EU FTAs, beginning with the FTA signed with Korea in 2011, also encompassing
the EU-Vietnam Free Trade Agreement (EVFTA). This focus enables the research to
investigate similarly decent work commitments in agreements that exhibit significant
variations in terms of geography, development context, and broader legality. Finally, the
research identifies the obligations that the commitment to decent work in the new-gen-
eration EU FTAs imposes on members, chiefly Vietnam, in the final analysis.

To obtain this purpose, the rest of this research is divided into four parts. The first
part analyses the model of decent work commitments in the second-generation EU
FTAs, which serves as a tool for the realisation of sustainable development goals. It
evaluates and delineates the disparities in decent work provisions across different FTAs,
thereby elucidating the precise features of this commitment in several dimensions. The
second part, then, delves into the heart of the decent work commitment — the ILO De-
cent Work Agenda. This part provides a concise overview of the fundamental elements
of decent work, not to mention international legal instruments referring to decent work

4 European Commission. Communication on Decent Work Worldwide for a Global Just Transition and
a Sustainable Recovery, COM(2022) 66 final. Brussels, 23. 2. 2022, p. 1.

5 European Commission. Joint Communication on Strengthening the EU’s Contribution to Rules-Based
Multilateralism, JOIN(2021) 3 final. Brussels, 17. 2. 2021.

6 LEARY, V. A. The WTO and the Social Clause: Post-Singapore. European Journal of International Law.
1997, Vol. 8, pp. 118-122.

7 KUZNAR, A. Towards a More Sustainable World — the EU Efforts to Establish More Decent Work Con-
ditions. In: HLAVATY, 1. (ed.). 23rd International Joint Conference Central and Eastern Europe in the
Changing Business Environment: Proceedings. Bratislava: EKONOM, 2023, p. 118.
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on the global agenda. The third part is to demonstrate the existence of binding obliga-
tions regarding decent work commitments with the EU partners, particularly Vietnam,
inclusive of grasping the legal context and proposals for the true implementation of this
commitment. The fourth part presents the conclusions.

2. THE TREND “DECENT WORK”: CORE ELEMENT FOR
A SECOND-GENERATION EU FTAS

The idea of promoting decent work in the EU trade and development pol-
icy is part of a broader declaration issued at the beginning of the twenty-first century
that the social dimensions of globalisation will shape international relations.® In other
words, the European Commission affirmed that decent work is a crucial policy pillar in
EU trade and development cooperation.® In this view, the EU must go further to pro-
mote binding decent work targets for each developing country.!? If not to say that the
EU asserts its commitment to include decent work into all future bilateral and regional
agreements at all levels.!! As a result, the most comprehensive TSD Chapters in the
EU FTAs, principally the second-generation, incorporate commitments to sustainable
development issues, including fostering decent work and core labour standards, distin-
guishing them from labour commitments in the US FTA.12

Indeed, one of the second-generation EU FTAs, which is arguably the most com-
prehensive and ambitious with a developing country — the EVFTA,!3 also defines
recognition of the beneficial role of decent work as an essential task.!# Reinforcing the
importance of this task, the EVFTA refers to “labour issues” as those under the Decent
Work Agenda, as referred to in the ILO Declaration on Social Justice for a Fair Global-
isation, adopted by the International Labour Conference at its 97th Session in Geneva

8 HURT, S. R. The EU’s Economic Partnership Agreements with Africa: ‘Decent Work” and the Challenge
of Trade Union Solidarity. Third World Thematics: A TWQ Journal. 2016, Vol. 1, No. 4, p. 549.

9 European Commission. A Decent Life for All: Ending Poverty and Giving the World a Sustainable Future,
COM(2013) 92 final. Brussels, 2013, p. 8.

10 LANGAN, M. The Decent Work Agenda and ACP-EU Relations. EUSA Biennial Conference: Baltimore,

US4, May 9th—11th 2013, p. 7.

Commission of the European Communities. Communication from the Commission to the Council, the

European Parliament, the European Economic and Social Committee and the Committee of the Regions:

Promoting Decent Work for All: The EU Contribution to the Implementation of the Decent Work Agenda

in the World, COM(2006) 249 final. Brussels, 24. 5. 2006.

12 ROMANCHYSHYNA, I. Tackling Labour Rights and Environmental Protection Through Trade and
Sustainable Development Chapters: The European Approach. In: EGAN, M. — RAUBE, K. - WOU-
TERS, J. — CHAISSE, J. (eds.). Contestation and Polarization in Global Governance. Cheltenham: Ed-
ward Elgar Publishing, 2023, p. 346.

13 Delegation of the European Union to Vietnam. Guide to the EU-Vietnam Trade and Investment Agree-
ments. Hanoi, 2019, p. 6.

14 TROSTER, B. et al. Combining Trade and Sustainability? The Free Trade Agreement Between the EU
and Vietnam. OFSE Policy Note, No. 29/2019. Vienna: Austrian Foundation for Development Research
(OFSE), 2019, p. 2.
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on 10 June 2008.15 This means that the labour concerns in the TSD chapter are linked
not just to the Core Labour Standards approach but also to the notion of decent work
developed by the ILO. Broadly speaking, the overarching goal of the TSD chapter in
the EVFTA and the EU FTAs is to stimulate decent work by supporting or promoting
the endogenous development of core labour standards.!®

With the aim of clarifying the nature of decent work in the TSD chapter, this section
provides a thorough investigation together with identifying similarities or differences
between provisions concerning decent work in the EVFTA and other second-generation
EU FTAs. We draw the following conclusion: Decent work is at the heart of the trade
and sustainable development aspirations of the EVFTA and the second-generation EU
FTAs. Accordingly, we selected eight EU FTAs for this section. All of them are char-
acteristic of currently effective FTAs and exemplify second-generation EU FTAs, as
illustrated in Table 1.

Table 1. EU FTAs selected for the comparative study

Trade agreement | Signature date | Coming into effect Decent work provisions
EU-Korea FTA 6/10/2010 1/7/2011 (provisi- | Chapter TSD
onally); Article 13.1 — Context and objectives.

13/12/2015 (full) | Article 13.4(2) — Multilateral labour
standards and agreements.

Article 13.6 — Trade favouring sustai-
nable development.

Article 13.10 — Review of sustainabili-
ty impacts.

Annex 13.1(k) — Cooperation on trade
and sustainable development.

EU- Col/Peru/ 26/6/2012 1/3/2013, Chapter TSD
Ecuador Trade 1/8/2013, Article 267(1) — Context and Objecti-
Agreement 1/1/2017 (pro- ves.

visionally with Article 269(1) — Multilateral labour
Peru, Colombia & | standards and agreements.

Ecuador respecti- | Article 271 — Trade favouring sustaina-
vely) ble development.

Article 286(k) — Cooperation on trade
and sustainable development.

15 See footnote no. 69 of the EVFTA.

16 ARESTOFF-1ZZO, F. et al. The Use, Scope and Effectiveness of Labour and Social Provisions and Sustai-
nable Development Aspects in Bilateral and Regional Free Trade Agreements: Final Report to the Europe-
an Commission, Employment, Social Affairs and Equal Opportunities DG, Contract VC/2007/0638. 15. 9.
2008, p. 12.
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Trade agreement

Signature date

Coming into effect

Decent work provisions

EU-Central Ame- | 29/6/2012 1/8/2013 (provisi- | Chapter TSD
rica Association onally Honduras, | Article 284 — Context and Objectives.
Agreement Nicaragua, Pana- | Article 286 — Multilateral labour stan-
ma); 1/10/2013 dards and agreements.
(provisionally
Costa Rica,
El Salvador);
1/12/2013
(provisionally
Guatemala)
EU-Canada 30/10/2016 21/9/2017 Chapter TSD
Comprehensive Article 22.1 — Context and Objectives.
and Economic Article 22.3 — Cooperation and
Trade Agreement promotion of trade and sustainable
(CETA) development.
Chapter Trade and labour
Article 23 — Context and Objectives.
Article 23.3 — Multilateral labour
standards and agreements.
Article 23.7 — Cooperative activities.
EU-Japan 17/7/2018 1/2/2019 Chapter TSD
Economic Part- Article 16.1 — Context and Objectives.
nership Agree- Article 16.3 — International labour
ment (EPA) standards and conventions.
Article 16.5 — Trade and investment
favouring sustainable development.
Article 16.5 — Cooperation.
EU-Singapore 19/10/2018 21/11/2019 Chapter TSD
FTA Article 12.1 — Context and Objectives.
Article 12.3(2) — Multilateral labour
standards and agreements.
Article 12.4(e) — Labour Cooperation
in the Context of trade and sustainable
development.
EVFTA 30/6/2019 1/8/2020 Chapter TSD

Article 13.1 — Objectives.

Article 13.4(1) — Multilateral labour
standards and agreements.

Article 13.10(2)(a) — Trade and
investment favouring sustainable
development.

Article 13.14(1)(e) — Working Together
on trade and sustainable development.
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Trade agreement | Signature date | Coming into effect Decent work provisions

EU-UK 30/12/2020 1/5/2021 Chapter Other instruments for TSD
Trade and Coope- Article 397 — Context and Objectives.
ration Agreement Article 399(1), (6), (8) — Multilateral
(TCA) labour standards and agreements.

Article 405(2)(a) — Trade and
investment favouring sustainable
development.

Source: Author analysis

The 2010 FTA with Korea was the first second-generation FTA that the EU
signed.!” Following this, the EU has consistently engaged in negotiating and signing
new-generation FTAs “era” with a wide variety of partners, most notably, FTAs with
emerging countries in the Association of Southeast Asian Nations in recent years.!®
Anyway, the position of decent work commitments is in the TSD chapter of these
FTAs, aligning with the chapter’s objectives, which are “promoting sustainable devel-
opment, notably by fostering the contribution of trade and investment-related aspects
of labour and environmental issues”.'® Apart from that, decent work is defined and
specified in four primary articles (with different names depending on the goals of the
negotiating parties, but with similar approaches), including: (1) Context and Objec-
tives; (2) Multilateral Labour Standards and Agreements; (3) Trade and Investment
Favouring Sustainable Development; and (4) Working Together on Decent work. To
begin, the research investigates the scope of the decent work commitment in these
directions.

THE FIRST, CONTEXT AND OBJECTIVES

The first feature shared by all TSD Chapters is provisions that outline
“context and objectives” and situate them within the larger global agenda for sus-
tainable development.2? For more details, the TSD Chapter secks to foster bilateral
trade and investment relationships in a way that contributes to the overall sustain-
able development target. And besides, its content provisions manage labour and

17 Buropean Commission. The EU-Korea Free Trade Agreement in Practice. Luxembourg: Publications Office
of the European Union, 2011, p. 3.

18 Commission of the European Communities. Global Europe — Competing in the World — a Contribution to
the EU’s Growth and Jobs Strategy, COM(2006) 567 final. Brussels, 4. 10. 2006, p. 9.

19" For example, article 13.1 of the EU-Korea FTA; article 267 of the EU-Col/Peru/Ecuador FTA; article 284
of the EU-Central America FTA; article 22.1 of the CETA; article 16.1 of the EU-Japan EPA; article 12.1 of
the EU-Singapore FTA; article 13.1 of the EVFTA; and article 397 of the EU-UK TCA.

20 DURAN, G. M. Sustainable Development Chapters in EU Free Trade Agreements: Emerging Compliance
Issues. Common Market Law Review. 2020, Vol. 57, No. 4, p. 1034.
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environmental concerns within the trading context.2! This is even acknowledged as
a key element in the common approach to TSD in the new-generation EU FTAs,
inclusive of the EVFTA.

This clause’s approach is to emphasise the parties’ commitment to the fundamentals
of sustainable development, encompassing decent work, via references to numerous
international conventions, declarations, and relevant international instruments.?? More
precisely, the majority of the second-generation EU FTAs include a mention of decent
work, as outlined in the Ministerial Declaration of the United Nations Economic and
Social Council (ECOSOC) on Full Employment and Decent Work (2006).23 Mean-
while, five out of eight FTAs go further by mentioning the Decent Work Agenda in
the ILO Declaration on Social Justice for a Fair Globalisation (2008).24 Beyond that,
some FTAs also pertain to significant international processes as regards sustainabil-
ity, like the Outcome Document of the United Nations Conference on Sustainable
Development entitled The Future We Want (2012) and the Outcome Document of
the United Nations Summit on Sustainable Development entitled Transforming Our
World: The 2030 Agenda for Sustainable Development (2015).25 The incorporation of
international instruments and declarations on decent work, indeed, acts as an explicit
indicator of the parties’ intention for this to be the chapter’s main purpose. This also
means that the provisions of this chapter are built upon and serve universal and glob-
ally recognised principles and rights.26 One point to mention in this situation is that
Vietnam and Japan are the leading nations in terms of citing international statements,
demonstrating their official and earnest commitment. Furthermore, it is essential to
acknowledge that while the article does not set forth a binding legal duty, these refer-
ences play a vital role in the process of interpretation. They help provide contextual
understanding to determine the ordinary meaning of ambiguous terms, conforming to
the overall context or purpose.?’ This important function was expressed in both Panel
of Experts decisions on labour commitments in FTAs.28 Refer to Table 2 below for
further information.

2

KRAJEWSKI, M. - HOFFMANN, R. T. Alternative Model for A Sustainable Development Chapter and
Related Provisions in the Transatlantic Trade and Investment Partnership (TTIP). The Greens, European
Free Alliance in the European Parliament, 2016, p. 13.

22 Tbid., c. d., p. 12.

23 Except for EU-UK TCA.

24 For example, CETA, EU-Japan EPA, EU-Singapore FTA, EVFTA, EU-UK TCA.

25 For example, EU-Japan EPA, EVFTA, EU-UK TCA.

26 STOLL, P. T. - GOTT, H. — ABEL, P. A Model Labour Chapter for Future EU Trade Agreements. In:
GOTT, H. (ed.). Labour Standards in International Economic Law. Cham: Springer, 2018, p. 385.
KATSAROUMPAS, 1. Different Shades of Minimalism: The Multilateral Construction of Labour Clauses
in the UK-Australia and UK-New Zealand FTAs. King s Law Journal. 2023, Vol. 34, No. 1, p. 83.

28 For example, disputes between the US and Guatemala (CAFTA-DR), the EU and Korea.
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Table 2. International agreements related to Decent Work

Ministerial Declaration | ILO Declaration The The 2030 Agenda
Trade of the ECOSOC on Full, | on Social Justice | Future for Sustainable
agreement Productive Employment | for a Fair Glo- | We Want Development
and Decent Work (2006) | balisation (2008) | (2012) (2015)
EU-Korea v
EU-Col/Pe/Ecu v
EU-Central v
America
CETA v v
EU-Japan v v v v
EU-Singapore v v
EVFTA v v v v
EU-UK v v v

Source: Author analysis

THE SECOND, MULTILATERAL LABOUR STANDARDS AND AGREEMENTS

This provision adopts a favourable perspective towards decent work by
framing it as a common objective and placing it within a broader global context,
so creating a general obligation to guarantee and advance decent work.3? This clause,
similar to the previous one, is structured either in two parts or three parts, depending
on the priorities of the parties. It includes a straightforward reaffirmation of their com-
mitment to implementing international instruments, such as the Ministerial Declaration
ECOSOC on Full Employment and Decent Work (2006),3! the ILO Decent Work Agen-
da in the ILO Declaration on Social Justice for a Fair Globalisation (2008),32 or both of
these declarations.3?

Taking into account the general objectives part refers to the recognition of the role
of full, productive employment and decent work for all in responding to challenges and
opportunities arising from globalisation. In contrast to these aspirational provisions, the
Comprehensive Economic and Trade Agreement (CETA) and EU-UK TCA concentrate
on specific areas and mandate that parties ensure their labour laws and practices align
with the objectives of the ILO Decent Work Agenda, which include: (i) health and
safety at work; (ii) establishment of acceptable minimum or decent working standards;

29 KRAJEWSKI — HOFFMANN, c¢. 4., p. 15.

30 STOLL - GOTT - ABEL, c. d., p. 395.

31 For example, EU-Korea FTA, EU-Central America FTA.
32 For example, CETA, EU-UK TCA.

3 For example, EU-Singapore FTA.
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and (iii) non-discrimination in respect of working conditions.3* In this case, CETA ex-
pands this objective by requiring parties to ensure that their labour laws and practices
include and protect working conditions, respecting the health and safety of workers.33
In this view, in the EU Impact Assessment Report on Vietnam in the EVFTA, the EU
highlighted its objective to advance and enforce the Decent Work Agenda (DWA) via
national legislation and practices, despite it not being explicitly regulated.’¢ From a leg-
islative perspective, these discrepancies indicate an inclination to enforce mandatory
requirements to incorporate international frameworks for decent work into domestic
legislation. They also reflect an increasing dedication to confronting the problem of
decent work in developed nations.

The truth is that a stringent commitment explicitly declares that the parties will,
“promote” the above goals37 through different instruments to effectively tackle urgent
challenges pertaining to labour rights in the context of globalisation. These instruments
could be: promoting the development of international trade;3® dialogue and coopera-
tion;3° the development of macroeconomic policy;*0 exchanging views and information
on trade-related issues in TSD Committee meetings and other appropriate forums;*!
consultation and cooperation;*? or even formulating policies that promote basic prin-
ciples,®3 as shown in Table 3. Above all, the top priority would be consultation and
cooperation mechanisms, as appropriate, at the bilateral, regional, and global levels,
with special attention to developing and least developed countries.

Table 3. Multilateral labour standards and agreements provisions

ment, under the 2006
Ministerial Declaration
of the UN Economic and

productive employment
and decent work for all as
a key element of sustai-

Trade Reaffirming internatio-
ne l ! General objective Specific mechanism
agreement nal commitments
EU-Korea Reaffirm the commit- Recognising full and Promoting the develop-

ment of international
trade in a way that is
conducive to full and

Social Council in Full
Employment and Decent
Work.

nable development for all
countries and as a priority
objective of international

cooperation.

productive employment
and decent work for all,
including men, women,
and young people.

34 For example, article 23.3(2) of the CETA and article 399(6) of the EU-UK TCA.

35 For example, article 23.3(3) of the CETA.

36 Commissions Services’ Annex on Vietnam to the Position Paper on the Trade Sustainability Impact As-
sessment of the Free Trade Agreement Between the EU and ASEAN, p. 7.

37 KATSAROUMPAS, c. d., p. 90.

3% For example, EU-Korea FTA.

39 For example, EU-Col/Pe/Ecu FTA.

40 For example, EU-Central America FTA.

41 For example, EU-Japan EPA.

42 For example, EU-Singapore FTA, EVFTA.

4 For example, CETA.
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Trade

Reaffirming internatio-

General objective

Specific mechanism

agreement nal commitments
EU-Col/Peru/ Recognise international Reaffirm their commit-
Ecu trade, productive employ- | ments to promote the
ment and decent work for | development of interna-
all as key elements for tional trade in a way that
managing the process of | contributes to productive
globalisation. employment and decent
work for all.
EU-Central Recalling the 2006 Recognise that full and Reaffirm their will to pro-
America Ministerial Declaration productive employment mote the development of
of the UN Economic and | and decent work for all, macroeconomic policies
Social Council on Full which encompass social | in a way that is conducive
Employment and Decent | protection, fundamental | to full and productive
Work. principles, and rights at employment and decent
work and social dialogue, | work for all, including
are key elements of men, women, and
sustainable develop- young people, with full
ment for all countries, respect for fundamental
and therefore a priority principles and rights at
objective of international | work under conditions of
cooperation. equity, equality, security,
and dignity.
CETA The ILO Decent Work Shall ensure that its Shall ensure that its
Agenda, and in accordan- | labour law and practices | labour law and practices
ce with the ILO Decla- promote the following embody and provide

ration on Social Justice
for a Fair Globalisation
0f 2008 adopted by the
International Labour
Conference at its 97th
Session, and other inter-
national commitments.

objectives:

(a) health and safety

at work, including the
prevention of occupatio-
nal injury or illness and
compensation in cases of
such injury or illness;

(b) establishment of
acceptable minimum em-
ployment standards for
wage earners, including
those not covered by

a collective agreement;
and,

(c) non-discrimination

in respect of working
conditions, including for
migrant workers.

protection for working
conditions that respect
the health and safety of
workers, including by
formulating policies that
promote basic principles
aimed at preventing
accidents and injuries
that arise out of or in the
course of work, and that
are aimed at developing
a preventative safety and
health culture where the
principle of prevention
is accorded the highest
priority.
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Trade
agreement

Reaffirming internatio-
nal commitments

General objective

Specific mechanism

EU-Japan

Recognise full and
productive employment
and decent work for all as
key elements to respond
to economic, labour, and
social challenges.

Further recognise the im-
portance of promoting the
development of interna-
tional trade in a way that
is conducive to full and
productive employment
and decent work for all,
[...] shall exchange views
and information on trade-
-related labour issues

of mutual interest in the
meetings of the Commit-
tee on TSD established
pursuant to Article 22.3,
and as appropriate in
other fora.

EU-Singapore

Affirm their commit-
ments, under the Minis-
terial Declaration of the
UN Economic and Social
Council on Generating
Full and Productive
Employment and Decent
Work for All of 2006.

Recognising full and
productive employment
and decent work for all as
a key element of sustai-
nable development for all
countries and as a priority
objective of international
cooperation.

Resolve to promote the
development of interna-
tional trade in a way that
is conducive to full and
productive employment
and decent work for all.

EVFTA

Recognise the importance
of full and productive
employment and decent
work for all, in particular
as a response to globali-
sation.

Reaffirm their commit-
ment to promote the
development of their
bilateral trade in a way
that is conducive to full
and productive employ-
ment and decent work for
all, including for women
and young people. In this
context, the Parties shall
consult and cooperate, as
appropriate, on trade-
-related labour issues of
mutual interest.
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Trade
agreement

Reaffirming internatio-
nal commitments

General objective

Specific mechanism

EU-UK

Affirm their commitment
[...], as expressed in the
2008 ILO Declaration on
Social Justice for a Fair
Globalisation.

Shall continue to pro-
mote, through its laws
and practices, the ILO
Decent Work Agenda as
set out in the 2008 ILO
Declaration on Social
Justice for a Fair Globa-
lisation (the “ILO Decent
Work Agenda”) and in
accordance with relevant
ILO Conventions, and
other international com-
mitments, in particular
with regard to:

(a) decent working condi-
tions for all, with regard
to, inter alia, wages and
earnings, working hours,
maternity leave, and other
conditions of work;

(b) health and safety

at work, including the
prevention of occupatio-
nal injury or illness and
compensation in cases of
such injury or illness; and
(c) non-discrimination

in respect of working
conditions, including for
migrant workers.

Promoting the develop-
ment of international
trade in a way that is
conducive to decent work
for all, as expressed in the
2008 ILO Declaration on
Social Justice for a Fair
Globalisation.

Source: Author analysis

THE THIRD, TRADE AND INVESTMENT FAVOURING SUSTAINABLE
DEVELOPMENT

Unlike the previous provisions, not all second-generation EU FTAs in-

clude this one. For instance, 5/8 FTAs examined mention this provision, comprising
EU-Korea FTA, EU-Coll/Pe/Ecu FTA, EU-Japan EPA, EU-UK TCA, and, of course,
the EVFTA. In essence, this provision reaffirms the general goal of economic, social,
and environmental development, which is dependent on and mutually reinforcing
with the TSD chapter, while providing more detail. This clause in these FTAs stipu-
lates that the parties will recognise the beneficial role that decent work may have for
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economic efficiency, innovation, and productivity through trade, investment, and labour
policies.** The exception is the EU-UK TCA, in which Article 405.2(a) provides that
the parties shall continue to promote: “(a) trade and investment policies that support
the four strategic objectives of the ILO Decent Work Agenda, consistent with the 2008
1LO Declaration on Social Justice for a Fair Globalisation, including a minimum living
wage, health and safety at work, and other aspects related to working conditions”. It
is clear that this FTA specifies the ILO Decent Work Agenda — related obligations and,
simultaneously, clarifies vital aspects of decent work, notably the minimum living wage,
health and safety at work, and other aspects tied to working conditions. Although this
provision may have some technical differences compared to earlier FTAs, it ultimately
highlights the importance of the commitment to promote coherence between trade and
investment policies, on the one hand, and labour policies, on the other.

Table 4. Trade and investment favouring sustainable development

Trade agreement Trac‘le and investment favour.il.lg
sustainable development provision
EU-Korea v
EU-Col/Pe/Ecu v
EU-Central America No
CETA No
EU-Japan v
EU-Singapore No
EVFTA v
EU-UK v

Source: Author analysis

THE FOURTH, WORKING TOGETHER ON DECENT WORK

In this regard, all second-generation EU FTAs affirm working together
on trade-related aspects of the ILO Decent Work Agenda. Actually, cooperation on the
TSD’s labour side at the multilateral level is beneficial and should be upheld, as it
conveys a common approach.* This is reflected, first of all, in the key pillars of decent
work, namely: (i) the inter-linkage between trade and full and productive employment;
(i1) core labour standards; (iii) social protection and social inclusion; (iv) social dia-
logue; and (v) gender equality. Not only that, but this approach is also extended to other
areas associated with labour, for example, labour market adjustment; labour statistics;

44 For example, EU-Korea FTA, EU-Col/Pe/Ecu FTA, EU-Japan EPA, EVFTA.
45 KRAJEWSKI - HOFFMANN, c. d., p. 16.
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human resource development and lifelong learning. It seems that even though most of
the second-generation EU FTAs are rather similar to one another in this regard, there
are a few that stand out more than the others. The EVFTA shows its strong and universal
commitment to promoting cooperation on decent work for all, according to the ILO De-
cent Work Agenda. Specifically, the EVFTA is the sole FTA that affirms a commitment
to cooperate on the inter-linkage between trade and full and productive employment for
all, including youth, women, and people with disabilities, or a commitment to ensuring
social protection for all, encompassing vulnerable and disadvantageous groups, such
as migrant workers, women, youth, and people with disabilities. The EVFTA explicitly
reaffirms its commitment to collaboration on additional labour standards, extending be-
yond the fundamental labour standards. It can also be seen that Occupational Safety and
Health and labour inspection, are not only CLS commitments but also an area of coop-
eration, through improving compliance and enforcement mechanisms. In other words,
the current wave of responsible supply chain management has led to the inclusion of
decent work in global supply chains as a focal area of collaboration in several EU FTA.
It is worth noting that the areas of cooperation in the EU-Chile IAT distinctly illustrate
the correlation between trade and labour policies towards the goal of promoting em-
ployment, while simultaneously tackling labour market challenges with flexibility.4°
The Table 5 illustrates the details.

Table 5. List of areas of cooperation on Decent Work

= é @» , &n
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2523 S| 2T|2|lgs |£|s|elE
Trade o = S | X 2|22 |2| 2 = 1L 2| =
wE2|E=|5|EE|5| 28 S| 2|82
agreement E<E|EE 3| 85| 8| 8¢ HEEAEEE
[5) %) = ‘E ~= 7] = S e = = o )
E 50 = E|E|E72 slsg2IEIEIR] 5.
52| 22| |52|2|E2E|E|E|E|2| ¢
SR e|S5|5|£28|E|5251%8|%8|%8|8|E
=S 2| 8= S| 8 s S| 2| 2|2 =
=ET | R |QO|CE|A|Es2|la|la|a|Q0]|C
EU-Korea v v v v v vVivi v |V
EU-Col/Pe/Ecu v v v v
EU-Central America
CETA v
EU-Japan v
EU-Singapore v v v v v Vi iviv| v
EVFTA v v v v v v vVI|Ivi|iv|v
EU-UK v v v vVIivi v v |V

Source: Author analysis

46 Article 26.18 EU-Chile IAT.
172



For the first conclusion, taking into account the provisions related to decent work
in the second-generation EU FTAs, some important assessments for the EVFTA can
be drawn as follows: Firstly, decent work is the target of labour commitments in the
EVFTA’s TSD chapter, as well as other FTAs. Secondly, although the structure of decent
work provisions depends on the negotiating circumstances of each country, it is evident
that the commitment to decent work in the EVFTA can also be seen as a significant step
forward in directly integrating the principle of decent work into the EU’s trade policy.
This also indicates that the TSD chapters in forthcoming agreements may evolve more
comprehensively, as the EVFTA has incorporated lessons learnt from previous agree-
ments. Therefore, with the spillover effect of broadening the scope of TSD chapters
and upgrading them with commitments to decent work, the EVFTA is expected to set
a benchmark for future EU FTAs and serve as a point of reference for other FTAs
presently under negotiation in Southeast Asia, including the EU-Thailand FTA and
EU-Indonesia FTA.

3. ILO DECENT WORK AGENDA: ONE PART OF THE EQUATION

In this section, the paper intends to indicate that the ILO Decent Work
Agenda serves as the fundamental premise that directs the enforcement of the EVFTA as
well as the second-generation EU FTAs in order to promote decent work. Subsequently,
the substantive relationship between core labour standards and the decent work commit-
ment in the TSD chapter has been further elucidated.

It is a fact that since the introduction of the ILO Decent Work Agenda, the EU
has intensified its collaboration with the ILO.47 It should come as no surprise that “by
aligning itself with the ILO s broader decent work discourse and programmes, the Eu-
ropean Commission acquired a distinctive role in global social governance”.*® So the
ILO Decent Work Agenda might be seen as a missing link in the trade-development
policy orientation of this organisation.*® Strategically, this appears to have led to a sig-
nificant increase in commitment to the ILO Decent Work Agenda in trade agreements
signed by the EU.30 And as noted earlier, these agreements directly reference the ILO
Decent Work Agenda, which covers the scope of labour issues in the TSD chapter.5!
This implies that the ILO Decent Work Agenda is the key to realising full, productive
employment and decent work for all desires in the EVFTA and other second-generation
EU FTAs.

Stemming from the ILO Decent Work Agenda, a soft law initiative announced
in 1999, offers a complete framework that “involves opportunities for work that is

47 HURT, c. d., p. 549.

48 ORBIE, J. - TORTELL, L. From the Social Clause to the Social Dimension of Globalization. In: OR-
BIE, J. - TORTELL, L. (eds.). The European Union and the Social Dimension of Globalization. London:
Routledge, 2009, p. 9.

49 HURT, c. d., p. 549.

50 As analysed in the previous section.

SI HURT, ¢. d., p. 550.

173



productive and delivers a fair income, security in the workplace, and social protection
for workers and their families. It means better prospects for personal development and
social integration, and the freedom for people to express their concerns, to organise,
and to participate in the decisions that affect their lives. It entails equality of oppor-
tunity and treatment for all women and men. 2 This is how the ILO aims to establish
decent work as part of the global development agenda,> grounded four strategic pillars:
(i) promoting employment; (ii) social protection; (iii) rights at work; and (iv) social
dialogue. These goals are “inseparable, interrelated, and mutually supportive”.5* The
ILO explains each of these pillars as follows:3>

Firstly, promoting employment: This pillar calls on ILO Member States to set na-
tional policy goals and plans to achieve full employment and fair payments for work
as the key means to poverty reduction. Notably, the idea of decent work goes beyond
the narrow definition of paid jobs; it also means “consideration for all workers™ and all
kinds of work that contribute to society, like unpaid domestic work, all types of informal
paid work, self-employment, and agricultural labour.

Secondly, social protection: To follow this pillar, ILO Member States must cre-
ate national policies that aim to prevent work-related injuries and illnesses, as well as
oppressive working conditions, such as excessively long working hours. It also necessi-
tates the provision of remunerated time off and social security safeguards when illness,
old age, disability, unemployment, pregnancy, and other circumstances may impede
one’s capacity to work.

Thirdly, rights at work: The ILO Declaration of Fundamental Principles and Rights
at Work, which came out in 1998 and is part of this pillar, sets four fundamental labour
standards derived from the ILO Convention. Countries that are part of the ILO have to
adhere to these criteria, regardless of whether they have formally ratified the underlying
conventions. The four rights involve the following: (a) the right to freedom of associ-
ation and the right to collective bargaining; (b) the abolition of forced or compulsory
labour; (c) the abolition of child labour; and (d) the abolition of discrimination in em-
ployment.

Fourthly, social dialogue: This pillar requires members to facilitate of consultation,
negotiation, and tripartite agreements between workers and employers at all societal
levels, ranging from the workplace to national consultations as a means to engage work-
ers’ voices and amicably settle conflicts.

In addition, gender equality and non-discrimination must be considered cross-cut-
ting objectives in these strategic pillars.

52 Decent Work. In: International Labour Organization [online]. [cit. 2025-06-03]. Available at: https://www
.ilo.org/international-labour-organization/topics/decent-work.

53 VON BROEMBSEN, M. The Decent Work Agenda and the Developing World. In: DAVIDOV, G. et al.
(eds.). The Oxford Handbook of the Law of Work. Oxford: Oxford University Press, 2024, p. 682.

54 ILO Declaration on Social Justice for a Fair Globalization. In: International Labour Organization [online].
2008, p. 2 [cit. 2025-06-03]. Available at: https://www.ilo.org/resource/other/ilo-declaration-social-justice
-fair-globalization.

55 International Labour Organization. Decent Work: Report of the Director-General: International Labour
Conference (87th Session). Geneva: International Labour Office, 1999 [cit. 2025-06-03]. Available at:
https://webapps.ilo.org/public/english/standards/relm/ilc/ilc87/rep-i.htm#Global%20adjustment.
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Nearly a decade later, in 2008, the ILO Decent Work Agenda was consolidated at
the core of ILO policies when the ILO adopted the Declaration on Social Justice for
a Fair Globalisation.>¢ Despite the fact that this Declaration is not legally binding un-
der international law, the international community, specifically the EU, recognises the
ILO Declaration as an official and authoritative declaration that lays out the formal
content standards/principles for dealing with the current challenges related to decent
work.57 This partly explains why the EU actively integrates the ILO Decent Work
Agenda, or the 2008 ILO Declaration, into the TSD Chapter in its new-generation
FTAs. Noting that the ILO went further with this statement by adopting the Century
Declaration on the Future of Work (2019), which is the fourth significant milestone
on which the ILO reviewed and reiterated its foundational principles.5® In light of
this, it is anticipated that the Declaration will be referred to in the second-generation
EU FTAs with the aim of tackling employment problems in future international trade
relations.?

The second-generation EU FTAs not only identify the ILO Declarations as its policy
pillars but also allude to the ECOSOC Ministerial Declaration on Full Employment and
Decent work (2006), major international processes that deal with sustainability, name-
ly the United Nations Conference on Sustainable Development: The Future We Want
(Rio+20) (2012) and the United Nations Summit on Sustainable Development: Chang-
ing Our World: Agenda 2030 on Sustainable Development (2015), both of which serve
as reference documents for the TSD Chapter in the EVFTA and EU FTAs. In essence,
these declarations reflect international endeavours regarding the ILO Decent Work
Agenda®® as it is a broader declaration reaffirming the commitment of member states
to full employment and decent work without providing a comprehensive framework or
detailed action plan for execution. However, these are still recognised as a “revolution-
ary declaration” that mandates all countries to integrate the goals of full, productivity
employment, and decent work for all into their policies, programmes, and activities.
In the 2030 Agenda, decent work, for the first time, became a standalone goal SDG 8,
which aims to “promote sustained, inclusive and sustainable economic growth, full and
productive employment and decent work for all”. Aunique feature is that the ILO’s four
pillars of decent work are included in the framework of SDG 8,°! In other words, the
DWA has secured a place on the global agenda and possesses institutional legitimacy.62
The Table 6 shows the correlation between the goals of SDG 8 and the pillars of the
ILO Decent Work Agenda.

56 FREY, D. F. ~MACNAUGHTON, G. A Human Rights Lens on Full Employment and Decent Work in the
2030 Sustainable Development Agenda. Sage Open. 2016, Vol. 6, No. 2, p. 3.

57 ROMBOUTS, S. J. — ZEKIC, N. Decent and Sustainable Work for the Future? UCLA Journal of Interna-
tional Law and Foreign Affairs. 2020, Vol. 24, No. 2, p. 327.

58 Ibid.

% For example, EU-Thailand FTA.

60" Commission of the European Communities, 2006, c. d., p. 3.

61 ROMBOUTS — ZEKIC, ¢. d., p. 332.

62 VON BROEMBSEN, c. d., p. 686.
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Table 6. SDG 8 Target and ILO Decent Work Agenda pillars

ILO Decent Work
Agenda pillars

Target 8.1: Sustain per capita economic growth in accordance with national
circumstances and, in particular, at least 7% gross domestic product growth
per annum in least developed countries

Economic growth
target

Target 8.2: Achieve higher levels of economic productivity through diversifi-
cation, technological upgrading, and innovation, including through a focus on
high-value added and labour-intensive sectors

Aims at fostering
employment

Target 8.3: Promote development-oriented policies that support productive
activities, decent job creation, entrepreneurship, creativity and innovation,
and encourage the formalization and growth of micro-, small- and medium-
-sized enterprises, including through access to financial services

Aims at fostering
employment and
improving social
protection

Target 8.4: Improve progressively, through 2030, global resource efficiency
in consumption and production and endeavour to decouple economic growth
from environmental degradation, in accordance with the 10-Year Framework
of Programmes on Sustainable Consumption and Production, with developed
countries taking the lead

Aims at impro-
ving patterns of
consumption and
production

Target 8.5: By 2030, achieve full and productive employment and decent
work for all women and men, including for young people and persons with
disabilities, and equal pay for work of equal value

Aims at fostering
employment,
rights at work, so-
cial protection, and
social dialogue

Target 8.6: By 2020, substantially reduce the proportion of youth not in
employment, education, or training

Aims at fostering
employment

Target 8.7: Take immediate and effective measures to eradicate forced labour,
end modern slavery and human trafficking and secure the prohibition and
elimination of the worst forms of child labour, including the recruitment and
use of child soldiers, and by 2025, end child labour in all its forms

Aims at achieving
rights at work

Target 8.8: Protect labour rights and promote safe and secure working envi-
ronments for all workers, including migrant workers, in particular women
migrants, and those in precarious employment

Aims at achieving
rights at work and
social protection

Target 8.9: By 2030, devise and implement policies to promote sustainable
tourism that creates jobs and promotes local culture and products

Aims at fostering
employment

Target 8.10: Strengthen the capacity of domestic financial institutions to en-
courage and expand access to banking, insurance, and financial services for all

Aims at fostering
employment

Target 8.a: Increase Aid for Trade support for developing countries, in particu-
lar least developed countries, including through the Enhanced Integrated Fra-
mework for Trade-Related Technical Assistance to Least Developed Countries

Economic growth
target

Target 8.b: By 2020, develop and operationalize a global strategy for youth employ-
ment and implement the Global Jobs Pact of the International Labour Organization

Aims at fostering
employment

Source: Author analysis
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The above discussion can be summarised as follows: core labour standards serve
as objectives and essential criteria of the 2030 Agenda, providing the key normative
basis for measuring social sustainability.®3 In other words, fundamental rights at work
are both a goal and an effective vehicle for achieving all the other goals of the ILO
Decent Work Agenda.® With such a function, the role of core labour standards in
the EVFTA or other second-generation EU FTAs are to fulfil the decent work aims
of the TSD Chapter. Therefore, the EVFTA requires the parties to commit to respect-
ing, promoting, and effectively implementing basic principles and rights at work in
accordance with the obligations of ILO Member States and the 1998 Declaration,
including: (i) freedom of association and substantive recognition of the right to collec-
tive bargaining; (ii) ending all forms of forced or compulsory labour; (iii) effectively
eliminating child labour; and (iv) ending discrimination in employment and occupa-
tion.%3

Given the wide range of aspects involved in this matter, whilst basic labour
standards appear to be a prerequisite for decent work,%® decent work encompasses
a broader scope than just core labour standards. It brings together a range of de-
velopmental and normative issues®’ based on a more dynamic approach to social
progress,®® including promoting employment, rights at work, social protection, and
social dialogue. Otherwise, the ILO Decent Work Agenda, which was incorporated
into the 2008 Declaration, encompasses a wider range of ILO conventions compared
to the basic labour standards conventions outlined in the 1998 Declaration, for exam-
ple, the Labour Inspection Convention, 1947 (No. 81), and the Tripartite Consultation
Convention, 1976 (No. 144).%°

For the second conclusion, clarifying some important international instruments on
decent work recorded in the EVFTA as well as the second-generation EU FTAs, with
a focus on the ILO DWA, yielded several findings. On the one hand, the EU’s pur-
suit of a transnational DWA remains a long journey; at present, it has only been
clearly and directly realised through core labour standards. However, fulfilling this
commitment, conversely, requires more than mere compliance with core labour stan-
dards — a matter that will be examined more in the next section. Conversely, to attain
the fundamental objective of decent work within the EU’s trade policy framework,
mere state-actor implementation of labour standards is inadequate. The EU’s non-
trade objectives can only be effectively achieved when non-state actors also “join the
game” alongside the state through commitments to Corporate Social Responsibility
(CSR).

63 TIbid.

64 TLO Declaration on Social Justice for a Fair Globalization, p. 2.

5 Article 13.4 of the EVFTA.

66 REYNAUD, E. The International Labour Organization and Globalization: Fundamental Rights, Decent
Work and Social Justice. ILO Research Paper No. 21. International Labour Office, 2018, p. 22.
KATSAROUMPAS, c. d., p. 82.

ARESTOFF-1ZZO et al., c. d., p. 18.
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Table 7. Relation between key elements in labour commitments under the EVFTA TSD Chapter

EVFTA

~>

TSD Chapter Labour
Commitments

Core Labour Corporate Social
Standards Responsbility

Decent Work Agenda

Source: Autor analysis

4. FURTHERING THE VIETNAM’S COMMITMENT
TO DECENT WORK IN THE EVFTA

When considering this section, this paper first points out the obligations
that Vietnam must fulfil according to its decent work commitment under the EVFTA.
Afterwards, it reviews Vietnam’s recent efforts in promoting decent work. At the
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conclusion we provide some proposals regarding the implementation of the promoted
decent work commitment as outlined in the EVFTA.

4.1 OBLIGATIONS OF DECENT WORK COMMITMENT UNDER THE EVFTA

Once again, the meaning of decent work in the second-generation EU
FTAs, or the EVFTA, is demonstrated through three aspects: (i) the overarching and
cross-cutting goals of the TSD Chapter; (ii) general obligations that the parties agree to
uphold; and (iii) areas of cooperation between the parties. In the manner determined by
the Panel of Experts in the EU-Korea FTA dispute: “decent work is at the heart of their
aspirations for trade and sustainable development, with the ‘floor’ of labour rights an
integral component of the system they commit to maintaining and developing .70 As one
partner in the agreement, the EU’s stance on FTAs entails the need to adhere to interna-
tional labour standards and promote decent work through national laws and practices,
including effective labour inspection.’! In addition, the EU tends to tighten monitoring
systems for compliance with sustainable development commitments, including decent
work, such as appointing a Chief Trade Enforcement Officer to ensure that its trading
partners meet their sustainable development commitments.”? Another option is to use
the ongoing review of the 15-point action plan to assess the implementation of these
labour provisions.”? Furthermore, the revocation of trade preferences may occur in the
event of abuses of certain labour rights.”* Typically, there is undoubtedly an obligation
to uphold minimum standards for promoting decent work on the part of the EVFTA.
In this case, when integrated into a commitment in the EVFTA, the ILO Decent Work
Agenda, from providing a framework and set of principles that member states are en-
couraged to apply and implement voluntarily, transformed into a legally binding nature
for parties. Hence, Vietnam is duty-bound to diligently fulfil its obligations towards fun-
damental labour standards, foster decent work in keeping with universally recognised
principles — ILO Decent Work Agenda, and actively collaborate on these matters. When
converted into a commitment in the EVFTA, the DWA, which provides a framework
and a set of principles that member states are encouraged to voluntarily apply and im-
plement, has transformed into a legally binding nature for the parties.

According to the aforementioned interpretation, Vietnam is obliged to maintain and
promote the principles and four normative pillars in its national policies and practices
in the most effective and efficient way, in accordance with the 2008 Declaration. Ad-
ditionally, ILO Member States are required to implement the DWA through Decent
Work Country Programmes (DWCPs). The DWCPs clarify the relationship between

70 MURRAY, J. et al. Panel of Experts Proceeding Constituted under Article 13.15 of the EU — Korea Free
Trade Agreement: Report of the Panel of Expert. 20. 1. 2021, paragraph 95, p. 27.

Communication on Decent Work Worldwide for a Global Just Transition and a Sustainable Recovery,
COM(2022) 66 final, p. 15.

72 Tbid.

73 Ibid.

74 Ibid.
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the DWA and the economic development strategy of the country.” These executions at

the national level would be contingent upon each country’s specific requirements and

priorities. Member states will consult with representatives of employee and employer
organizations to determine the most effective approach to fulfilling their obligations.”®

In a more general framework, the ILO identifies certain essential measures, which are

outlined below:77

[1] Putting in place a national or regional plan for decent work, or both, with a list of
targets for achieving the strategic goals as a whole;

[2] The creation of the right statistical or indicator tools possible with the ILO’s sup-
port, to track and assess the progress made;

[3] Areview of their progress in ratifying or implementing ILO instruments in order to
reach a wider range of strategic goals. This review should focus on the instruments
that are considered core labour standards as well as those that most important from
a governance point of view, including those that cover tripartism, employment pol-
icy, and labour inspection;

[4] Taking the right steps for an adequate coordination between positions taken on be-
half of the member state concerned in relevant international forums and any actions
they may take under this Declaration;

[5] The promotion of sustainable enterprises;

[6] When it makes sense, sharing national and regional best practices learned from the
successful running of national or regional projects that include decent work;

[7] The provision on a bilateral, regional or multilateral basis, as much as their resourc-
es allow, of appropriate support to other members’ efforts to put the principles and
goals set out in this Declaration into action.

4.2 THE CONTEXT OF DECENT WORK IN VIETNAM

First, Vietnam has adopted a national strategy on decent work, targeting
a series of priorities to pursue strategic objectives. Specifically, since Vietnam rejoined the
ILO in 1992, Vietnam and the ILO have been implementing four cooperation programmes
on decent work that involve the following: (1) a cooperation programme to support Viet-
nam in developing its Labour Code when Vietnam had to create a new legal framework to
govern the labour market as part of the Doi Moi process (1994); (2) Decent Work Country
Programme in Viet Nam, 2012-2016; (3) Decent Work Country Programme in Viet Nam,
2017-2021 (4) Decent Work Country Programme in Viet Nam, 2022-2026. And Vietnam,
in its country programme, sets priorities based on the guidelines of the ILO and aligns
them closely with the aims of the ILO Decent Work Agenda. In particular, the current De-
cent Work Country Programme sets out three priorities, which are:”8

7> VON BROEMBSEN, c. d., p. 686.

76 ILO Declaration on Social Justice for a Fair Globalization, p. 11.

77 Ibid., pp. 14-15.

78 Memorandum of Understanding Between the Government of the Socialist Republic of Viet Nam, Workers’
and Employers’ Organizations and the International Labour Organization on the Decent Work Country
Programme in Viet Nam. 2022-2026.
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Country Priority 1 (Decent work during economic transformation): By the 2026,
individuals in Vietnam, particularly those who are vulnerable, would actively participate
in and get fair advantages from a sustainable, inclusive, and gender-responsive econom-
ic transformation. This transformation will be driven by innovation, entrepreneurship,
increased productivity, competitiveness, and decent work.

Country Priority 2 (Social protection for inclusive development): By 2026, individ-
uals in Vietnam, particularly those who are economically disadvantaged and vulnerable
to exclusion, will experience the advantages of comprehensive, gender-responsive, dis-
ability-inclusive, fair, accessible, and high-quality social services and social protection
systems. They will also make significant progress in overcoming poverty in all its as-
pects and gain the ability to fully realise their potential.

Country Priority 3 (Governance for Decent Work): By 2026, individuals in Vietnam,
particularly those who are vulnerable to being marginalised, will experience advantag-
es and actively participate in a society that is fair, secure, and inclusive. This will be
achieved through enhanced governance, more accountable institutions, reinforced ad-
herence to legal principles, and the safeguarding and promotion of human rights, gender
equality, and freedom from all types of violence and discrimination. These efforts align
with Vietnam’s international obligations.

Second, Vietnam has established appropriate indicators to monitor and evaluate
progress achieved. With more details, Vietnam has unequivocally demonstrated its
commitment to achieving the goals of sustainable development and decent work for
all, through the publication of a catalogue of targets. The National Sustainable Devel-
opment Goals closely align with SDG 8, but also include special duties tailored to the
socio-economic conditions of the country. Additionally, they designate specific agencies
accountable for executing and coordinating the achievement of these goals.”

Table 8. Vietnam’s sustainable development goals in terms of decent work

Target 8.1 Sustain per capita GDP growth rate of 4-4.5% per year and annual GDP growth
(SDG 8.1) rate of 5-6% on average.

[Pursue effective international integration in order to increasingly attract and
effectively utilize international support relating to trade and participate in high
value-added global production chains (SDG 8.a)].

Target 8.2 Increase productivity through accelerating economic restructuring, transforming
(SDG 8.2) the economic growth model, upgrading and renovating technology, through

a focus on high value-added and labour-intensive sectors.
Target 8.3 Promote development-related policies that support productive activities, create
(SDG 8.3) decent jobs creation, entrepreneurship, creativity and innovation; encourage

the formalization and growth of micro-, small- and medium-sized enterprises,
including through improving access to financial services.

7 Decision 622/QD-TTg Approving the National Action Plan for the Implementation of 2030 Agenda for
Sustainable Development. 10. 5. 2017.
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Target 8.4 By 2030, increase the efficiency of resource use in production and consumption,
(SDG 8.4) minimize the impacts of economic growth on environmental degradation, in
accordance with the 10-year framework of programmes on sustainable produc-
tion and consumption of Viet Nam.

Target 8.5 By 2030, achieve full and productive employment and decent work for all men
(SDG 8.5) and women, including for young people and persons with disabilities, and ensure
equal pay for work of equal value.

Target 8.6 By 2030, substantially reduce the proportion of young people not in employ-
(SDG 8.6; 8.b) | ment, education, or training; make proactive efforts in effectively implementing
ILO’s Global Jobs Pact.

Target 8.7 Take timely and effective measures to eradicate forced labour, end modern slave-
(SDG 8.7) ry and human trafficking, and prevent and abolish child labour in all its forms.
Target 8.8 Protect labour rights and promote safe and secure working environments for all
(SDG 8.8) workers, particularly female migrant workers and workers in the informal sector.
Target 8.9 By 2030, develop sustainable tourism, create jobs and turn out products/services
(SDG 8.9) that are competitive with countries in the region and the world; and promote
local cultures and products.
Target 8.10 Strengthen the capacity of domestic financial institutions to encourage and ex-
(SDG 8.10) pand access to financial, banking and insurance services for all citizens.

Source: Author analysis

Third, Vietnam has relatively complete ratification of the ILO's core conventions,
with respect to increasing coverage of each of the strategic objectives set out in the
ILO Decent Work Agenda. Accordingly, Vietnam has ratified a total of 25 conventions
and is bound by 23 ILO conventions. Vietnam has officially ratified 9/10 core conven-
tions out of these, except for Convention No. 87, which remains unratified. Out of the
ILO Governance Conventions, Conventions No. 81, No. 122, and No. 144 have been
officially ratified, whereas Convention No. 129 remains unapproved.® The ratification
cycle shown in the chart demonstrates Vietnam’s preparedness to fulfil its international
commitments.8!

For the third conclusion: Vietnam, being an ILO member and having signed the
most comprehensive and expected FTA with the EU, is expected to consistently uphold
policies and practices; moreover, it is expected to utilise all possible measures to fulfil
its legal obligation to promote decent work. In fact, Vietnam has been pursuing actions
on decent work, corresponding to its obligations under the ILO. Yet, there exists a dis-
tinct disparity between Vietnam’s commitment to decent work within trade agreements
and its national programs, which will be delved into in the next part.

80 Viet Nam. In: International Labour Organization: NORMLEX [online]. [cit. 2025-06-03]. Available at: https:/
normlex.ilo.org/dyn/nrmlx_en/f?p=NORMLEXPUB:11110:0::NO::P11110_ COUNTRY _ID:103004.

81 International Labour Organization. Country Programme Review Viet Nam Decent Work Country Programme
2017-2021.HaNoi, 2021, p. 71.
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Table 9. ILO Convention ratification by year 1994-2024

10

1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024

Source: Author analysis

4.3 RECOMMENDATIONS FOR VIETNAM TO IMPLEMENT ITS DECENT WORK
COMMITMENT UNDER THE EVFTA

First and foremost, it is necessary to acknowledge that the decent work
commitment is not entirely new; it builds on the ILO Decent Work Agenda. However,
the integration of the decent work commitment into the trade-development linkage of
the EVFTA or other EU FTAs, must also demonstrate the function of linking trade and
investment policies with labour policies favouring the sustainable development goal.
It is apparent that national programmes on decent work in Vietnam seem to only focus
on ILO membership, aiming to achieve socio-economic growth and social fairness.
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Instead, it is a plan designed to promote bilateral commerce in a manner that supports
full, productive employment and decent work for all, stemming from the objective of
the EVFTA’s TSD chapter. In terms of policy, the EVFTA implementation plans, notably
Decision No. 1201/QD-TTg by the Vietnamese Prime Minister and Decision No. 1061/
QD-BLDTBXH by the Ministry of Labour, War Invalids, and Social Affairs in Vietnam,
do not explicitly address the concept of decent work; they just mention solely focusing
on labour standards. This confirms that impact assessments on labour commitment in
the TSD Chapter only evaluate the four core labour standards. In other words, labour
issues in the TSD Chapter, from Vietnam’s viewpoint, are seen just as core labour stan-
dards rather than an emphasis on decent work. The decent work commitment in the
EVFTA apparently, seems to be left open, even though being mentioned as the ultimate
objective of sustainable development, the EU, evens, requires Vietnam to incorporate
it into its domestic law and practice. Therefore, Vietnam must put first straightforward
identification of core labour standards as an essential platform to realise the TSD Chap-
ter’s ultimate goal, namely, the attainment of decent work. This leads to both current
and future action plans for implementing the EVFTA clearly articulating the objective
of fostering decent work integrated into bilateral trade relationships between the two
countries on both sides. In relation to this matter, it is absolutely critical that the reports
from the meetings of the Committee of Experts on TSD include efforts aimed at really
enforcing the commitment to decent work. Additionally, the discussions and consulta-
tions of the domestic advisory group, in line with the EVFTA regime, should also focus
on this objective. Parallelly, conducting empirical research using sociological surveys
would be essential for evaluating the level to which decent work obligations are being
followed under the EVFTA.

It is also hoped that policies and practices to fulfil decent work cooperation areas
also need to be investigated and put into action, at least with a maximum effort, which
is higher than just taking only minimal steps or doing nothing at all, which falls short
of always taking all possible measures.®2 As mentioned in the previous part, the various
areas related to promoting decent work in which Vietnam has committed to cooperate
include the links between trade and full and productive employment for all, includ-
ing youth, women, and people with disabilities; labour market regulation; core labour
standards and other international labour standards; labour statistics; human resource
development and education; lifelong learning; social protection for all, including vul-
nerable and disadvantaged groups, such as migrant workers, women, youth, and people
with disabilities; and social inclusion, social dialogue, and gender equality.

As a means to achieve decent work, the adoption of core labour standards and
transformation into domestic labour law for application in Vietnam seems to end at
breakthrough responsibilities on paper. So far, implementation has been postponed,
and the ramifications of these requirements remain uncertain.®3 As of April 2024, the
Vietnam Ministry of Labour — Injured and Social Affairs had released just three-quarters

82 MURRAY et al., c. d., paragraph 277, p. 74.

83 MARSLEYV, K. — STARITZ, C. Towards a Stronger EU Approach on the Trade-Labor Nexus? The EU-
Vietnam Free Trade Agreement, Social Struggles and Labor Reforms in Vietnam. Review of International
Political Economy. 2022, Vol. 30, No. 3, pp. 1125-1150.
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of the decrees regulating the implementation of the new Labour Code, and the decree
on the organisation of employee representatives had yet to be published. For that rea-
son, Vietnam’s primary priority obligation is to ratify ILO Convention No. 87 without
delay®* and to consider ratifying other conventions, particularly those extending decent
work and internalising regulations, as well as effectively executing them in practice.
The current solution entails strictly adhering to the ILO’s annual recommendations on
convention ratification and implementation, as well as the requirement that the Vietnam-
ese government provide comprehensive reports on the progress of implementation and
statistical data, taking into account the consensus views of the Committee of Experts on
the Application of Conventions and Recommendations.

In short, though closely interlinked, there are distinctions in awareness and action
between ensuring the implementation of core labour standards and promoting decent
work. The inquiry pertains to whether Vietnam’s delays can align with the swift ad-
vancement of decent work obligations in the EU’s recent FTAs — or, at a minimum, fulfil
the EU’s fundamental criteria for the implementation of these commitments at a basic
level. Currently, the EU is dissatisfied with merely a national agenda on decent work; it
now anticipates that Vietnam will incorporate a Global Gateway strategy — responsible
investment linked to rights and decent employment — into its policies. Consequently,
Vietnam’s ability to bridge the implementation capability gap and establish itself as
a reliable partner of the EU hinges on decisive, prompt, and earnest actions from the
government.

5. CONCLUSION

This research scrutinises a number of second-generation EU FTAs to pro-
vide insight into the nature of the decent work commitments in the TSD Chapter of these
FTAs, chiefly the EVFTA. In terms of form, the decent work commitment emerges via
four key factors: context and objectives; multilateral labour standards and agreements;
trade and investment towards sustainable development; and cooperation. This commit-
ment, in terms of substance, are not novel regulations but rather universal goals and
principles developed by the ILO — Decent Work Agenda. Furthermore, this research
highlights the significant finding that the primary objective of the labour commitments
in the TSD Chapter is to promote decent work, with core labour standards being the
prerequisite means to attain this purpose — as an emerging form of global labour gover-
nance. Through a comparison of the second-generation EU FTAs, the assessment that
the EVFTA is the most comprehensive new-generation FTA among other FTAs between
the EU and developing countries is well-founded because it demonstrates a strong level
of commitment to decent work in most areas. Notwithstanding, implementing decent
work commitment under the EVFTA is a limitation for Vietnam. It is important to

84 EU Domestic Advisory Group under the EVFTA. Statement from the European Union Domestic Adviso-
ry Group. In: European Economic and Social Committee [online]. 2023 [cit. 2025-06-03]. Available at:
https://www.eesc.europa.eu/en/documents/statement-european-union-domestic-advisory-group-eu
-vietnam-free-trade-agreement.
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reiterate that implementing this commitment entails more than just adhering to duties
pertaining to core labour standards. This implies that Vietnam must undertake measures
to foster bilateral trade in a way that promotes decent work, which stems from the role
of connecting trade-investment policies with labour policies that support sustainable
development. Taking these into account, Vietnam can make effective improvements to
working conditions, basic labour standards and decent work. It so happens that further
research can use experimental methods based on sociological surveys to evaluate these
improvements. Setting this aside, this paper serves as a roadmap for future studies on
decent work provisions in EU FTAs and for other EU partner nations struggling to put
the TSD chapter’s contents into practice, especially those pertaining to decent work.
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ZPRAVA O VI. ROCNIKU MEDZINARODNEJ VEDECKEJ
KONFERENCIE KOSICKE DNI SUKROMNEHO PRAVA S NAZVEM
SIESTE STRETNUTIE PRAVNYCH CIVILISTOV V KOSICIACH

Metropola vychodného Slovenska sa stala v ditoch 22. az 24. aprila 2026
dejiskom uz VI. roénika medzinarodnej vedeckej konferencie Kosické dni sukromné-
ho prava s podtitulom ,, Rekodifikacia civilného procesu ,10 rokov po‘ a Rekodifikacia
Obcianskeho zakonnika ,in medias res ‘. Organizatorom konferenciu bola uz tradi¢ne
Katedra ob&ianskeho prava Pravnickej fakulty Univerzity Pavla Jozefa Safarika v Kosi-
ciach, pri¢om s konanim tychto podujati je uz od prvého ro¢nika ako spiritus movens ne-
rozluc¢ne spity prof. JUDr. Peter Voj¢ik, CSc. Stretnutia pravnych civilistov sa v Ko-
Siciaich odohravaju od roku 2016 v pravidelnych dvojro¢nych peridédach, tohtoro¢ne
vystapilo s prispevkami najviac aktivnych éastnikov zo Slovenskej, Ceskej i Pol'skej
republiky, Spanielskeho kralovstva ako aj exotického Japonského cisarstva.

Ako prvy odznel prispevok Mareka Stevéeka ,, Modernita slovenského civilného
a civilného procesného prava vo svetle dvoch rekodifikacii — retrospektiva a ocakava-
nia ', nasledovany referatom Marianny Novotnej ,, Nové koncepcné vychodiska zod-
povednosti za Skodu v rekodifikovanom Obcianskom zakonniku ““. Budicemu civilnému
kédexu sa venovala aj Zuzana Adamova s témou ,, Dopady rekodifikacie v prave du-
Sevného viastnictva “. Lenka Dufalova prispela s tematikou ,, Rodinné prdvo v procese
dekonstrukcie: kriza tradicnych hodnét alebo nevyhnutnd modernizacia? “. Z novot
v Ceskej republike odznel referat Renaty Sinovej. K novému institutu prozatimnich
rozhodnuti ve vécech péce soudu o nezletilé. Peter Molnar uviedol prispevok ,, K nie-
ktorym pripadom ,dotvérania* Civilného sporového poriadku Ustavnym siidom Sloven-
skej republiky *.

Zo sekcie ,, Prava dusevného vlastnictva * si auditéorium mohlo vypocut’ od Branisla-
va Hazuchu referat ,, Nekalosutazna vuprava v navrhu nového OZ: krok vpred alebo dva
kroky vzad? “. Dal§i vystupujuci Jozef Vozar sa zaoberal tematikou ,, K zakladnym kon-
cepcnym vychodiskam rekodifikdcie upravy nekalej sittaze “. Novému civilnému kodexu
sa venovala aj Radka Kop¢ova v prispevku ,, Reguldcia obchodného tajomstva v svetle
rekodifikdcie sitkromného prava na Slovensku . Petra Zikovska z Ceskej republiky
rozoberala tému ,, Hleddni rovnovahy mezi inovacemi a autorstvim — Evropa vs Asie .
Predmetom prednasky Vaclava Hodonického bol ,, Value gap ve streamingu: evropska
debata a jeji ozvény v Cesku . Dalii referujici z Ceskej republiky Toma§ Maté&ji¢-
ny zaujal pritomnych s prispevkom ,, Vysilani a prenos autorskych dél se zamérenim
na primé dodani“. Autorskopravny charakter mal aj referat ,, RieSenie rozporu medzi
pristupom a vylucnymi pravami k audiovizudlnemu dielu v existujuicom normativnom
pravnom ramei* od Rudolfa Le$ku. Dalsi prednasajuci z ¢eskej asti byvalej federacie
Radim Charvat. Poskytol odpoved’ na otazku ,,Je soucasnd pravni ochrana vykonnych
umeélcu dostatecna proti deep fakim? . Lukas Macko si vybral prednasku ,, Dovery-
hodni nahlasovatelia v DSA: efektivny nastroj presadzovania alebo riziko selektivnej
cenziiry? Otdzka zodpovednosti a kontroly trusted flaggers podla DSA*. Specifickou
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bola tematika zvolena Pavlom Koukalom pod nazvom ,, Znamkoprdavni ochrana vol-
nych del*. Predposlednou prednaskou sekcie od Tomasa Klinku sa stalo ,, Zrusenie
zamestnaneckého rezimu dusevného vlastnictva v akademickej sfére: sposob, priciny,
dosledky a riesenia . Blok uzatvorila Renata Ba¢arova s prispevkom ,, Licencna zmlu-
va v novom Obcianskom zakonniku “.

V sekcii,, Rodinné pravo ** sa slova ujal ako prvy Ondiej Frinta s prispevkom ,, V'y-
zivné v aktualni judikature . Jednanie pokracovalo referatmi Lille Garayovej ,, Prin-
cip najlepsieho zaujmu dietata ako jadro ochrany detskych prav‘ a Aleny Stiechovej
. Povaha ,vyslechu* nezletilého v civilnim soudnim Fizeni*. Dal§imi prispievajucimi
sa stali z Ceskej republiky Veronika Mus¢ikova s témou ,, Vybrané otdzky k poskyto-
vateliim odborné pomoci p¥i Fizeni o tipravé pomérii nezletilych* a zo Spanielskeho
kralovstva Maria del Carmen Luque Jimenez na tematiku ,, Concept and Protection
of the Family Home in Spanish Codification . Domaci autori Peter Koromhaz a Miro-
slava Ku$nirikova obohatili konferenciu spoloénym referatom ,, K vybranym dovodom
zaniku manzelstva “. Na zaver rodinnej sekcie si Kristian Vassay zvolil problematiku
., Zmluvné imanie manzelov v navrhovanom Obcianskom zdakonniku: viac zmluvnej au-
tonomie pre slovenské manzelské majetkové pravo? “.

Zahranic¢ny prispevok z Pol'skej republiky Grzegorza Nancku ,, The Problem of
,Consistency of Principles‘ in the Codification Commission of the Republic of Po-
land:The Issue of General Provisions of Civil Law* otvoril sekciu ,, Obcianske pravo
hmotné . Ustanoveniami buduceho civilného kddexu sa zaoberal Martin KriZan v re-
ferate ,, Rekodifikacia osobitnej casti zavizkového prava“. Monika Jurcova sa expo-
novala v rieSeni problematiky ,, Hranica medzi znizenim ceny a nahradou nemajetkovej
ujmy*. Uzko pomenovany prispevok vzisiel od Réberta Jakubada, autor ho ozna-
¢il vystizne ,, Viastnikova sluzobnost'*. Cesky referujiici Ale§ Rozehnal s tematikou
" Chytre smlouvy a vyklad pravnich ]ednanz v soukromém pravu: mezi vuli a kodem*
a Petr Sustek s témou ,, Ujma a zviie rovnako obohatili roznorodost’ konferenénych
vystupov. Dalii zahrani¢ny tcastnik Wojciech J. Kosior z Pol'ska sa uviedol prezenta-
ciou ,, Roman Law Traditions in the Judgments of the Court of Justice of the European
Union *. Jan Grepl zase rozoberal tematiku ,, Klamava environmentalni tvrzeni a jejich
soukromopravni dusledky “. Peter Straka sa venoval principu ,, Jedenkrat a dost” pri
ochrane pred neprijatelnou zmluvnou podmienkou “ a Vladimir Vol¢ko zase zahranic-
nopravnej komparacii ,, Luxemburska druha Sanca pre slabsieho “. Vladimir Filicko
sa rozhodol oboznamit’ pritomnych s problematikou ,, Peer to peer lending a ochra-
na spotrebitela” a Luboslav Sisak sa zhostil porovnania ,, Odpustenie dlhu a vzdanie
sa exzstujuceho a budu'ceho pra'va' dnesny a oéakdvany model “. Spoluautori Tobias
dovanie o nezahdjeni a ukonceni Zivot udrzujucej liecby: judikatorny pohlad*. Z vy-
skumu jednotlivych ustanoveni budtceho civilného kodexu vzisli prispevky od Mareka
Nekoranika ,, Obchodny podiel a rekodifikicia* i Simony Skovirovej ,, Zodpovednost
¢lenov pravnickych osob vo svetle rekodifikacie sukromného prava*. Hromadnym die-
lom Daniely GandZalovej, Mariana Duranu a Moniky Némethovej sa stal prispevok
., Likvidacia pravnickych osob v navrhovanej uprave nového Obcianskeho zakonnika .
Parcialne sa novoprijimanej zédkladnej normy obciankeho prava hmotného dotkli aj
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Juraj Takac¢ a Miroslava Dolihalova so spoloénym referatom ,, Kodifikdacia nového
Obcianskeho zakonnika a jej prejav v dedi¢skom prave . Sekciu uzatvorili Andrea
Bilas Sev¢ikova a Miroslava Dolihalova v spoloéne zvolenej téme ,, Darovanie s tice-
lovym urcenim de lege lata a de lege ferenda*.

Stvrta sekcia ,, Civilné pravo procesné* bola uvedena Katarinou Geskovou, ktora
prezentovala institat ,, Naliehavy pravny zaujem a dobra prax slovenskych sudov . Ja-
roslav Collak si zvolil problematiku ,, Terra incognita v (procesnom) prdve “, pri¢om
ho nasledovali Dita Frintova s témou ,, Aktualni otdazky koncentrace rizeni v civilnim
procesu” a Viktéria Kol’'vekova so zahrani¢nopravnou komparaciou ,, Koncentracia
procesnej aktivity sporovych stran v rozhodovacej c¢innosti najvyssich sudnych autorit
Ceskej a Slovenskej republiky . Michal Bartko predostrel problém ,,Je otdzka osudu
koncentrdacie konania po podani odvolania rozlusknuta? “ a Alexander Brostl zase
otazku ,, Neodkladné a zabezpecovacie opatrenia — co je esSte mozné vylepsit? “. De-
nisa RudZikova oboznamila auditorium s tematikou ,, Zrusenie neodkladného opatre-
nia v aplikacnej praxi“. Jana Mitterpachova zase zaujala s referatom ,, Kontumacny
rozsudok 10 rokov po ucinnosti CSP*. Spoloény prispevok ,, Medzitymny rozsudok *
si zvolili Viktéria Jan¢arova a Martin Hrcka. Nasledovali d’alSie vystupy Mareka
Kohuta ,, V'yvoj procesnopravnej upravy spotrebitelskych sporov na sude “, Miroslava
Hromadu ,, Aktualni otizky hromadného rizeni” a Andrey Moravcikovej ,, Od ustd-
lenej rozhodovacej praxe k velkému sendtu: o zjednocovani judikatury a jej uskaliach
po desiatich rokoch Civilného sporového poriadku . Procesnopravny charakter mal aj
spolo¢ny referat Alexandry Lowy a Lucie Mertl ,, Predvidatelnost sudnych rozhodnuti
ako (ne)naplneny prislub rekodifikacie . Dalibor Vyhnalik priblizil casto pertraktova-
ny inSitat ,, Dovolanie v Civilnom sporovom poriadku — mimoriadny opravny prostrie-
dok alebo ,tretia instancia ‘v praxi? ““. Pritomnych zaujal tiez Michal Krajéirovic s té-
mou ,, Interpretacni vyvoj zdsady iura novit curia““. Konkurznej problematiky v Ceskej
republike sa tykali prispevky Kristyny Pavlikovej ,, Oddluzeni po novele: reseni, nebo
nové problémy? ** a Miroslava Kalného ,, Osoba blizka v insolvencnich souvislostech ™.
Aspekty domaceho insolvenéného prava zase priblizili Milan Sudzina pod nazvom
., Uplatnovanie odporovatelnosti pravnych vikonov v oddIzovacom konkurze podla Ob-
cianskeho zakonnika a zakona o konkurze a restrukturalizacii”, ako aj Rudolf Manik
s vystupom ,, REPLIK a iné novoty v konkurznom prave Slovenskej republiky *“. Ostat-
nym referujicim sa stal Jakub Dzimko s prispevkom ,, Osobitosti oddlzenia maloletych
0s0b a 0s6b s obmedzenou sposobilostou na pravne vikony .

Po slavnostnom raute bola konferencia v posledny den jej konania ukoncena v pa-
nelovej i plenarnych diskusiach, pricom pritomni vyslovili spontanne prianie stretnut’
sa na jej VII. roéniku v roku 2028.

JUDr. PhDr. Rudolf Manik, PhD., MBA, MHA

advokat
rudomanik@gmail.com
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ZPRAVA Z VEDECKE KONFERENCE PRAZSKE DNY
OBCHODNIHO PRAVA 2026!

Dne 5. Cervna 2026 se na pidé Pravnické fakulty Univerzity Karlovy
v mistnosti ¢. 120 uskutecnil ¢tvrty roénik zavedené védecké konference Prazské dny
obchodniho prava. Tématem letosniho ro¢niku, jenz byl realizovan za podpory projektu
Specifického vysokoskolského vyzkumu (SVV) Univerzity Karlovy ¢. 260748, byly
., Vyzvy soukromého prava: udrzitelnost a technologie ““. Odbornou konferenci slavnost-
né zah4jila a Gcastniky pfivitala ivodnim slovem prodékanka Pravnické fakulty UK
doc. JUDr. Mgr. Magdalena Pfeiffer, Ph.D.
Bohaty konferen¢ni program byl rozdélen do ¢tyt tematickych blokt. Prvni blok
s nazvem ,, (Sustainable) corporate governance moderovala prof. JUDr. Stanislava
Cerna, CSc. Druhy blok zaméfeny na téma ,, Technologie, platformy a dodavatelské e-
tézce “ probéhl pod moderaci JUDr. Roberta Pelikana, Ph.D. Tteti blok nesouci nazev
,, Udrzitelnost a penize  fidil doc. JUDr. Bohumil Havel, Ph.D. Zavérecny ctvrty blok
,, Udrzitelnost napric¢ pravem “ moderovala doc. JUDr. Lucie Joskova, Ph.D., LL.M.
Odborny program byl nasledné formaln¢ ukoncen zavéreénym slovem doc. JUDr. Ka-
tefiny Eichlerové, Ph.D.

1. BLOK — (SUSTAINABLE) CORPORATE GOVERNANCE

Uvodniho slova prvniho bloku se ujaly zastupkyné Ustavu statu a prava
Akademie véd Ceské republiky JUDr. Eva Balounova, Ph.D., LL.M., JUDr. Monika
Feigerlova, LL.M., Ph.D., a JUDr. Tereza Snopkova, Ph.D. Piedstavily spolecny
prispévek na téma ,, Pravni uprava biodiverzity a jeji dopad na obchodni spolecnosti*.
Zduraznily, ze ackoliv mezinarodni a evropské ramce ochrany biodiverzity dfive ne-
obsahovaly korporatni prvky a podnikatelé nevnimali ubytek biodiverzity jako pfimé
riziko, situaci méni soucasna evropska legislativa. Nové tak regulace reportingu o udr-
zitelnosti (CSRD) ¢i smérnice o nalezité péci (CSDDD) nuti velké obchodni spole¢nosti
zohlednovat, vyhodnocovat a zvetejiiovat sva rizika i vliv svych aktivit na ekosystémy
a jejich finan¢ni i nefinan¢éni dopady. Autorky rovnéz zminily unijni nafizeni o obnové
ptirody (NRL) a povinnost ptipravy narodnich plani do zaii 2026, které predpokladaji
uzkou soucinnost a participaci podnikatelského sektoru.

V ramci nasledné diskuse smétoval J. Jendrejas sviij dotaz na to, jakym zpiisobem
se pozadavky implementace ptilohy CSDDD s odkazem na mezinarodnépravni imlu-
vy promitnou do ¢eského pravniho fadu. M. Feigerlova upfesnila, ze uprava bude cilit
zejména na povinnost nalezité péce a mapovani rizik. Odkazala na probihajici spor
proti vyznamnému francouzskému maloobchodnimu fetézci ohledné nedostatecného

Vv ey

zvazeni rizik a informaci spojenych s odlesiovanim v Latinské Americe, pfi¢emz tézisté

' Tato zprava vznikla v rdmci plnéni projektu Specifického vysokoskolského vyzkumu (SVV) Univerzity
Karlovy €. 260748 ,,Vyzvy soukromého prava: udrzitelnost a technologie.
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odpovédnosti lezi v samotném mapovani rizikovych faktor. Na otazku J. Kanického,
zda jsou problematika ochrany klimatu a biodiverzity srovnatelné, M. Feigerlova odvé-
tila, ze biodiverzita piedstavuje pro korporace mnohem tézsi vyzvu, jelikoz u ni nelze
tak snadno kvantifikovat konkrétni cile jako napfiklad u snizovani emisi uhliku.

Druhy prispévek bloku nazvany ,, Sprava a rizeni kolektivnich systémii rozsirené od-
povédnosti vyrobcii — sustainability by design? * ptednesl JUDr. Jakub Kanicky, Ph.D.,
z Pravnické fakulty UK. Referujici podrobil zkoumani kolektivni systémy rozsitené od-
povédnosti (EPR) pro odpady typu obalt ¢i elektrozatizeni, jejichz provozovateli sméji
byt vyhradné kapitalové obchodni spole¢nosti se zvlastnim rezimem. Kanicky konsta-
toval, Ze tyto spolecnosti integruji prvky udrzitelné spravy a fizeni, jez jsou v omezené
mife piimo vyzadovany zakonem. Jejich nastaveni tak obsahuje prvky oznacitelné za
,,sustainable by design **. Jedna se napiiklad o zakaz podnikani, zakaz rozdélovani zisku
mezi spoleéniky, zakonné pozadavky na spole¢niky (kterymi mohou byt vyhradné vy-
robci daného vyrobku) ¢i omezeni velikosti podild jednoho spole¢nika branici vertikalni
integraci. Pfi zkoumani jejich zakladatelskych pravnich jednani je vsak mozné ucinit za-
ver, ze tyto spole¢nosti jdou jen vyjimecné za hranice zakonnych pozadavk (tzv. beyond
compliance). Pouze ziidka se objevuje vyslovné zakotveni environmentalnich principt
ve stanovach i zfizovani zvlastnich poradnich organii pro komunikaci se stakeholdery.

V diskusi J. Guri¢ova polozila dotaz ohledné teoretické vhodnosti pravni formy
spolku a s ohledem na zakaz podnikani také na ptipadnou (ne)aplikovatelnost pravidla
podnikatelského usudku (business judgment rule) na tyto subjekty. J. Kanicky reagoval,
ze forma akciovych spolecnosti je z velké ¢asti dana historickym ukotvenim v zdkoné
podnikatelského tisudku nicméné podpofil, nebot’ fizeni takovych systému je vysoce
manazersky narocné a pfinasi rizika upadku i pfi absenci ziskového cile. K. Eichlerova
poté poukazala na fakt, Ze souCasna uprava trpi mezerami, které ponechavaji prostor
pro tunelovani spolecnosti. Tuto skutecnost J. Kanicky potvrdil s tim, Ze se v minu-
losti podobné vytunelovani objevilo. Existuje proto potencial pro zlepseni. Dale byla
T. Snopkovou a D. Linkem zmin&na problematika fizeni Evropské komise proti CR
z diivodu tdajného dlouhodobého branéni vzniku alternativnich kolektivnich systémi
v oblasti nakladani s obaly.

Nasledujici prispévek prednesla Vendula Machalova z Pravnické fakulty UK. Své
téma ,, Soukromopravni nastroje akcionari pri obrané proti greenwashingu * zaméftila
na prava akcionafd, kteti byli pii nabyti akcii poskozeni nepravdivymi korporatnimi tvr-
zenimi o environmentalni udrzitelnosti nabyvané cilové spolecnosti. Autorka detailné
rozebrala potencialni nastroje obrany, do nichz zafadila ochranu proti omylu, odpovéd-
nost za informace uvedené v prospektu ¢i uplatiovani prav z vadného plnéni. Upozor-
nila na problematickou judikaturu Nejvyssiho soudu, podle které vlastnosti samotného
obchodniho zavodu bez dalsiho neptedstavuji vlastnost nabyvané akcie jakozto cenného
papiru. Autorka z toho dovodila, Ze bez existence konkrétnich smluvnich ujednani je
uplatnéni podobnych prav témer vyloucené.

Tento zavér podnitil diskusi. M. Bartak zpochybnil viili prodavajicich takova smluv-
ni ustanoveni do obchodnich transakci za¢lenovat. V. Machalova objasnila, ze u velkych
mezinarodnich transakci je vyjednavani velmi tvrdé a podobna detailni prohlaseni ¢i
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zaruky se stavaji pomérné béznym trznim standardem. J. Guri¢ova nastolila otazku
investic startupt, u nichz se ¢asoveé naro¢né provérovani obchodniho zavodu a vyjedna-
vani smluvnich podminek neocekava, a ptipadného napadeni smluv pies institut omylu.
V. Machalova zopakovala piekazku v podobé¢ judikatury Nejvyssiho soudu; akcionafi
budou muset obranu sméfovat nepfimymi nastroji vii¢i samotnému managementu spise
nez proti prevodci akcii. K tématu odpovédnosti za prospekt se vyjadiil D. Linek, ktery
upozornil na problém jejiho ¢asového omezeni, nebot’ prospekt je publikovan jednora-
zove pii emisi.

Cely prvni blok konference symbolicky uzaviela Mgr. Be. Magdalena Hamackova
z Pravnické fakulty UK s prezentaci ,, Pravni zdvaznost verejnych prohlaseni tykajicich
se ochrany zivotniho prostredi . Autorka zdUraznila vzristajici ¢etnost komunikace
environmentalnich sdéleni ze strany podnikateli a analyzovala jejich skutec¢nou prav-
ni relevanci a nasledky. V ramci ptispévku klasifikovala zakladni typologii prohlaseni
a rozebrala diverzitu pravnich rezimi i fakt, ze zcela identicka prohlaseni mohou vést
k naprosto odlisnym soukromopravnim dasledkim dle pouzité pravni platformy.

Na prispévek reagoval O. Denys s dotazem na aplikaci zdkona o ochrang spotiebitele
na zelena vetejna prohlaseni v pripadech, kdy korporace plsobi pfevazné na B2B trzich.
M. Hamackova vysvétlila, ze pokud jsou klamava nebo zavadéjici prohlaseni volné
dostupna spotiebitelim a spotiebitelé u spolecnosti, byt jen okrajové, mohou provést
nakup, pak se i na toto primarné B2B zaméfené jednani vztahuje zakon o ochrané spo-
tiebitele.

II. BLOK — TECHNOLOGIE, PLATFORMY A DODAVATELSKE RETEZCE

Druhy blok konference se nesl v duchu prolinani modernich technologii,
dodavatelskych fetézct a prava. Moderovani tohoto bloku se ujal JUDr. Robert Peli-
kan, Ph.D.

Prvni pfispévek bloku s nazvem ,, Prislusnost v preshranic¢nich hromadnych zalo-
bach: vyznam rozsudku SDEU C-34/24 Apple App Store  prednesl Mgr. David Linek
z Pravnické fakulty UK. Ve svém pfispévku se zaméfil na procesni nastroje kolektivni
ochrany prav, které mohou efektivné pfispét k prekonavani racionalni apatie spotiebite-
It a k G¢innéjsimu soukromopravnimu vymahani pravidel, vCetné oblasti udrzitelnosti
a hospodarské soutéze. Na pozadi nedavného rozsudku Soudniho dvora EU ve véci
Apple App Store analyzoval aplikaci ¢lanku 7 odst. 2 nafizeni Brusel I bis. V tomto
sporu, v némz mélo dojit ke zneuziti dominantniho postaveni Applu vii¢i nizozemskym
uzivatelim prostrednictvim poplatkt, SDEU fesil mistni piislusnost podle ,, mista, kde
se Skoda projevila“. D. Linek vyzdvihl, ze ackoliv nebylo redln¢ mozné identifikovat
bydlisté kazdého jednotlivého poskozeného, SDEU uznal, ze se Skoda jasné projevila
na Uzemi celého Nizozemska. Soud tak de facto povolil Zalobctim (zastupovanym na-
daci) vybér mistné ptislusného soudu v ramci daného statu, coz D. Linek zhodnotil jako
velmi pfiznivy a efektivni krok, ktery brani dalsi fragmentaci judikatury a usnadiuje
hromadné vymahani.

Nasledovala JUDr. Monika Prikazska, Ph.D., z Pravnické fakulty Masarykovy uni-
verzity s tématem ,, Etickd osveéta: postaveni medicinskych influencerii . M. Ptikazska
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se vénovala ozehavé a vysoce aktualni otazce soukromopravni odpovédnosti osob, kte-
ré na socialnich sitich §ifi zdravotni a medicinské rady. Reflektovala nedavno vydany
Eticky kodex Ceské lékatské komory pro medicinské influencery a upozornila na to,
ze tento kodex prirozen¢ nedopada na nezdravotnické pracovniky (napft. 1é¢itele ¢i pro-
pagatory alternativni mediciny). Podrobné se proto zabyvala tim, jak na tyto subjekty
aplikovat normy zakazujici nekalé obchodni praktiky, nekalou soutéz, a zejména roze-
birala Gpravu odpovédnosti za skodu zplisobenou informaci nebo radou podle § 2950
obcanského zakoniku.

V navazujici diskusi se J. Guricova dotazovala, jak pravné postihnout influencery,
ktefi se sice vyslovné zfikaji statutu odbornika, avSak piesto propaguji potencialné ne-
bezpecné postupy. M. Prikazska uvedla, ze pouhé upozornéni, ze dotyény neni 1ékar,
nemusi stacit k vyvinéni se z odpovédnosti, pokud je cely vliv a profil influencera fak-
ticky postaven na prezentaci zvlastnich znalosti; v uvahu by tak pfipadala i odpovédnost
dle § 2910 obcanského zakoniku. D. Linek vyjadtil urcitou skepsi ohledné prokazovani
pri¢inné souvislosti u obecné nahrady skody. R. Pelikan poté vznesl dotaz k aplikaci
prvni véty § 2950 a zavéru, ze socialni sité vytvari pozadovany uzsi vztah mezi Skiidcem
a poskozenym. Otazkou je, zda takovy uzsi vztah nemiZze vznikat i jinym zptisobem,
napf. mezi autorem odborné knihy a jejim ¢tenarem. M. Piikazska k tomu uvedla, ze
vztah influencera a jeho cilené budované komunity sledujicich mize byt vaniman jako
mnohem uzsi vazba nez napiiklad vztah mezi autorem knihy a jeho anonymnim cte-
nafem.

S dalsim pfispévkem vystoupila Mgr. Jana Guricova z Pravnické fakulty UK. Ve
své prezentaci ,, Al a pozadavek informovaného rozhodovani ¢lena voleného organu *
analyzovala povinnost jednat s péci fadného hospodare (§ 159 OZ a § 51 ZOK) v si-
tuaci, kdy se ¢lenové statutarnich organt korporaci zacinaji spoléhat na vystupy umeé-
1¢é inteligence. J. Guri¢ova porovnavala tradi¢ni lidské rozhodovani s fungovanim Al,
pri¢emz navazovala na tzv. black box problem — skuteénost, ze u pokrocilych modela
Al casto nelze logiku vystupu zpétné plné prezkoumat ani srozumiteln€ vysvétlit. Zdu-
raznila, ze pti delegaci podkladovych procesti na Al musi organy postupovat obezietné
pti vybéru certifikovaného nastroje, pti preciznim definovani zadani a kvality dat a pti
zajisténi kontroly vysledki.

L. Joskova v diskusi vznesla tvahu, zda by Al diky svému obrovskému mnozstvi
dat nemohla ¢asem vytvofit i vlastni alternativu k lidské ,,kvalifikované intuici®. J. Gu-
ricova oponovala praktickym ptikladem z personalistiky, kde lidsky manazer dokaze
na rozdil od stroje zohlednit tézko kvantifikovatelnou hodnotu zaméstnance, jako je
jim vytvarena dobra atmosféra na pracovisti. R. Pelikan se nasledné dotazal, zda by
z hlediska péce fadného hospodate obstalo vyuziti Al s chybovosti 3 % namisto lidské-
ho pracovnika s chybovosti 5 %, 1 kdyby systém nebyl pln¢ transparentni. J. GuriCova
potvrdila, Ze to je realny trend, avSak manazer musi dodrzet implementacni standardy.
0. Denys vznesl ivahu, zda by naopak pripadné nevyuziti Al nemohlo byt brzy povazo-
vano za poruseni péce fadného hospodare. J. Guricova s timto plné souhlasila a uvedla,
ze u slozitych analytickych ukold, jako je rychla analyza tisici podkladovych uveéra
v kupovaném portfoliu, se pro minimalizaci chyb vyuziti dostupnych nastroji Al stane
o¢ekavanym a nezbytnym standardem.
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Pohled z praxe vnesl do konference Jan Zvétina ze spole¢nosti Greenometer, s. r. 0.,
s tématem ,, PoZadavky velkych podnikit na malé dodavatele po Omnibusu: teorie ver-
sus praxe”. Vénoval se zavaznému paradoxu spojenému s evropskou smérnici CSRD
a balickem Omnibus I. Ackoliv Omnibus I legislativné vyrazné zzil okruh povinnych
subjektii reportingu s cilem ochranit malé a stiedni podniky (SME) pred administrativni
zatezi, fakticka trzni poptavka bank ¢i velkych odbératelti po téchto ESG datech trva
neztencenou mérou, nebot’ tyto tdaje potrebuji pro plnéni svych povinnosti plynoucich
z jiné legislativy. Tyto velké podniky tak své regulatorni povinnosti systematicky pie-
souvaji na své mensi dodavatele prostiednictvim soukromopravnich smluv a dolozek.
Vysledkem je, Ze mensi podnikatelé ¢eli vétsimu mnozstvi riznych slozitych dotaznikil
namisto toho, aby tvofili jednu standardizovanou zpravu. Pokud odmitnou data poskyt-
nout s odkazem na pravni Upravu, riskuji ztratu zakazky, ¢imz se zakonna ochrana SME
stava naprosto iluzorni.

V nasledné debat¢ se L. Joskova tazala, pro¢ velci odbératelé vyzaduji po malych
dodavatelich i detailngjsi data, nez bylo diive bézné. Zvetina vysvétlil, ze kdyz mensi
dodavatel nema zpracovany standardizovany uceleny report, velky odbératel musi slozi-
té dolovat desitky dil¢ich syrovych dat, aby si sam mohl dopocitat pozadované celkové
hodnoty pro sviij reporting. J. Jendrejas se nasledné zajimal, jaka je situace u nasich
zapadnich soused a jak tam funguje ochrana malych podniki. Zvéfina poukazal na to,
ze v zapadni Evropé se trh Castéji opira o zavedené soukromé ratingové certifikace jako
EcoVadis ¢i CDP, které situaci zpiehlediiuji. V CR se viak bohuZel momentalné vytvaii
neefektivni prostredi, kde kazdy velky odbératel obesila dodavatele svymi vlastnimi
dotazniky nekompatibilnimi s dotazniky ostatnich odbérateld.

Zaveére¢ny prispévek druhého bloku prednesla v anglickém jazyce Elisa Arietti
z Pravnické fakulty UK pod nazvem ,, Incorporation of ESG Codes of Conduct in Com-
mercial Contracts *. Ptispévek detailné analyzoval soukromopravni disledky stale cas-
téjsiho velenovani tzv. ESG etickych kodexti (ESG Codes) ptimo do obchodnich smluv
napii¢ mezinarodnimi dodavatelskymi fetézci. Arietti upozornila na ¢etné problémy
plynouci z mezinarodniho prava soukromého — predevsim na slozitost pouhé kvali-
fikace poruseni takového kodexu. Resi se, zda se ma poruseni posuzovat dle nafizeni
Rim I jako smluvni zavazek, nebo zda uz spada pod nafizeni Rim II jako zévazek
mimosmluvni (deliktni). Dale ndazorné demonstrovala obrovska tskali pfi interpretaci
téchto kodexu. Na ptikladu prodeje odévu vyrobenych v Italii ze surovin z tietich zemi
ukazala, jak slozita mtze byt aplikace jednotlivych ustanoveni kodext, kdyz na kazdé
urovni dodavatelského fetézce je casto nutné aplikovat jiny pravni fad, a ne vzdy exis-
tuje ochrana jednotného mezinarodniho prava soukromého, zejména mimo Evropskou
unii.

V diskusi se nejprve T. Kravchenko dotazovala, zda se témto vykladovym problé-
muim neda predchazet prostym zakotvenim dolozky o volbé prava. E. Arietti potvrdila,
ze strany si mohou pravo zvolit (typicky dle dominantniho postaveni kupujiciho), avsak
pokud se na hlavni smlouvu aplikuje jedno pravo a na ptipojeny ESG kodex pravo jiné,
muze to vnést do vztahu velky zmatek. Diskusi obohatil J. Zvéfina praktickym dota-
zem na preshrani¢ni vymahatelnost: jak postupovat v situaci, kdy vietnamsky dodavatel
vykazuje evropskému dovozci pro ucely uhlikového myta (CBAM) zjevné zfalSovana
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emisni data od svych ¢inskych partnert. E. Arietti pfipustila, Ze mimosoudni vymahani
mimo EU je extrémné slozité a jedinym souc¢asnym fesSenim je precizni kaskadové pro-
pisovani mandatornich ESG povinnosti do subdodavatelskych smluv. D. Linek k tomu
vzapéti pripojil cennou praktickou radu pro asijsky trh — vzdy trvat na sjednani rozhod¢i
dolozky, jelikoz vykon arbitraznich nalezi je diky Newyorské umluvé v téchto zemich
nepomérné realnéjsi a snazsi nez vykon tradi¢nich soudnich rozhodnuti.

III. BLOK — UDRZITELNOST A PEN{ZE

Tteti blok konference, ktery moderoval doc. JUDr. Bohumil Havel, Ph.D.,
plynule propojil otazky socialni i ekonomické udrzitelnosti s pravem insolvenénim, véc-
nym, avérovym i pravem vetejnych zakazek.

Prvni vystoupil JUDr. Vojtéch Hau z Pravnické fakulty UK s ptispévkem ,, Hodnota
socidlni udrzitelnosti v insolvencni judikature “. Ve svém piispévku zmapoval vyvoj
institutu oddluzeni od roku 2008 s dirazem na novely z let 2014, 2019 a 2024, které
oddluzeni postupné zpfistupnuji $irSimu okruhu dluznikd a zkracuji jeho dobu. Konsta-
toval, ze tyto zmény silné reflektuji rostouci celospolecensky diraz na socialni udrzi-
telnost a poskytovani takzvané druhé Sance osobam v dluhové pasti. V. Hau se detailné
zaméfil na to, jak casto a jakym zplsobem se hodnotova argumentace odkazujici na
socialni udrzitelnost promita do insolvenéni judikatury Ustavniho soudu, pfi¢emz se
podrobné soustiedil na otazku, zda lze u oddluzeni nalézt Gistavnépravni rozmér, tedy
zda a pripadné pod které zakladni pravo ¢i svobodu lze pravo na oddluzeni podradit.

V diskusi L. Joskova vznesla uvahu, zda by Gstavnépravni ochrana prava na oddlu-
zeni nemohla byt ptimo dovozena z ochrany lidské dustojnosti. Na to V. Hau reagoval
rezervované s tim, ze v extrémnich ptipadech naprosto nefesitelné dluhové pasti by
lidska duistojnost mohla byt objektivné zasazena. Nasledné se B. Havel dotazal, jak by
se v ramci ustavniho testu proporcionality fesil stfet tohoto dluznikova zajmu se silnym
ustavné garantovanym vlastnickym pravem véftitele. Podle V. Haua by se tento test
pravdépodobné zastavil jiz v prvnim kroku, nebot’ je velmi slozité tvrdit, ze jsou tyto
dv¢ hodnoty postaveny na zcela stejné urovni.

Nasledovala Mgr. Adriana Daikova z Pravnické fakulty UK s tématem ,, System
vcasného varovani v preventivni restrukturalizaci . Vénovala se nastrojum, které maji
podnikateltim podle smérnice o restrukturalizaci a insolvenci pomoci s véasnou detekei
predstavila v CR spusténou bezplatnou a diskrétni webovou aplikaci ,,Finanéni zdravi,
jez zpracovava tzv. tvrda kritéria z G¢etnich zavérek a dalSich ucetnich dokumentt a jako
vystup produkuje jasné indikatory pravdépodobnosti finanéni tisné. Zdaraznila, ze ob-
rovsky vyznam ma tento detekcni systém zejména u malych a stfednich podnikd (SME).

V nasledné debaté se K. Eichlerova dotazala, zda 1ze ocekavat, ze smluvni strany bu-
dou vyzadovat, aby vysledky poskytnuté touto aplikaci byly poskytnuty i druhé smluvni
stran€. A. Dankova pfipustila smluvni volnost obou stran, avsak pfipomnéla primarné
interni povahu a ucel tohoto nastroje. B. Havel doplnil genezi aplikace — na jejim vyvoji
kooperovala akademicka sféra se soukromym sektorem a jde o vysoce funkéni model
plné srovnatelny s nastroji velkych bank; vyuziti ve smluvni praxi podle néj nic nebrani.
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L. Joskova pak polozila klicovou otazku, zda by neznalost takového dostupného nastro-
je ¢leny volenych organti malych obchodnich spole¢nosti, které nemaji nastaveny zadny
systém vnitiniho reportingu, mohla byt soudem hodnocena jako poruseni péce fadného
hospodare. A. Dankova takovy vyklad pfipustila s tim, Ze se jedna o snadno vefejné
dostupny informacni zdroj.

S inovativni vécnépravni konstrukci vystoupil Mgr. PhDr. Matéj Czinege
z Pravnické fakulty UK v piispévku ,, Cekatelstvi jako ndstroj udrZitelnosti vécnych
prav”. M. Czinege argumentoval, Ze pro dosazeni cili mezigeneracni solidarity a udr-
zitelnosti nemusi soukromé pravo nutné redefinovat vlastnictvi jako takové nebo se
uchylovat vyhradné k regulaci vefejnopravni. Zminil kontinentalni zasadu zachovani
podstaty véci (salva rerum substantia), historicky uzce spjatou s pozivacim pravem.
Vzhledem k tomu, ze tento princip nyni funguje pouze jako akcesorické omezeni jiného
prava, navrhl autor de lege ferenda vytvoreni nového zcela samostatného vécného prava
na zachovani ekonomicko-funkéni podstaty véci ve prospéch opravnéného ,,éekatele.
Toto absolutni pravo by holému vlastniku ponechalo pravo véc standardné uzivat ¢i brat
plody, zakazovalo by mu vsak svévolné jeji podstatu znicit.

Koncepce vyvolala zivou diskusi. L. Joskova a J. Jendrejas teoreticky zpochybnili
praktické hranice znic¢eni véci a aplikaci na jeji trvalost v ¢ase. M. Czinege k tomu
vysvétlil, ze napiiklad némecky pfistup je mnohem flexibilngjsi a klade dtiraz prede-
v§im na zachovani ekonomické ¢i hospodarské hodnoty véci i pfi zméné jejiho pouziti
¢i ucelu, coz je v kontrastu s dosavadni ceskou nutnosti zachovat véc fyzicky zcela
nezménénou. K. Eichlerova navazala pripominkou, ze naprosta vétsina véci az na po-
zemky piirozené ¢asem podléha zkaze. M. Czinege uznal vykladové obtize pti aplikaci
na spotiebitelné véci, ale opét vyzdvihl, ze v takovych ptipadech dava smysl ulozit
povinnost vratit nebo zachovat identickou hodnotu. B. Havel na zavér upozornil na ab-
senci potiebné ,,proximity* a vnitfniho vztahu mezi stranami, kterou zname z dédického
prava. M. Czinege kontroval odkazem na obecné némecké ¢ekatelské pravo, jez slouzi
k ochrané budouciho vlastnika pted nechténym znicenim véci stavajicim drzitelem.

Piedposlednim tématem bloku byl ,, Aktudlni vyvoj v rozhodovaci praxi UOHS ve
vztahu k hodnotici metodé Best Value Approach*, ktery prednesla JUDr. Aneta Hou-
rova z Pravnické fakulty UK. Prispévek se soustiedil na vyuzivani inovativni metody
,,Best Value Approach’ (BVA) ve vefejnych zakazkach, jez klade diiraz na realnou
rova vénovala odlisnostem BVA v otevieném fizeni a ve flexibiln€jsim zjednoduseném
podlimitnim rezimu. Piedstavila aktualni posun v rozhodovaci praxi UOHS, ktery sice
metodu BVA siln¢ podporuje a nenuti zadavatele ve zjednoduseném rezimu k tvorbé
formalni zpravy o hodnoceni nabidek, ale absence téchto transparentnich informaci nuti
neuspésné uchazece podavat formalni namitky jen za ucelem zjisténi diivodi vlastniho
netspéchu, coz mize ptispivat k zatézi na strané zadavatele. Soucasné uvedla, Ze na
stran€ uchazece muize existovat urcité legitimni ocekavani zpravy o hodnoceni nabidek,
a proto je vhodné jeji vyhotoveni, i pokud jej zdkon neuklada.

B. Havel se v diskusi dotazal na jadro tohoto procesniho problému — z jakého du-
vodu by méli mit uchazeci legitimni o¢ekavani ziskat zpravu o hodnoceni, kdyz na
ni ze zakona ve zjednoduseném rezimu vibec neni narok. A. Hourova vysvétlila, ze
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z hlediska klicovych zakladnich zasad vefejného zadavani a transparentnosti by zadava-
tel mél vzdy jasné odtvodnit sviij vybér. Zejména u slozitych kvalitativnich hodnoceni
metodou BVA by uchaze¢i méli chapat, pro¢ neuspéli, a nebyli nuceni branit se zcela
,,haslepo®.

Treti blok zakonéila Klara Frankova z Pravnické fakulty UK s ptispévkem ,, Pred-
Casne splacenti spotrebitelského uveru jako regulatorni zasah do podnikatelského mo-
delu poskytovatele . Vénovala se ostie sledované otazce vypoctu kompenzace véritele
pfi predCasném splaceni hypotéky podle § 117 zakona o spotfebitelském tvéru. Na
praktickém ptikladu popsala mechanismus tzv. spotfebitelského paradoxu: z diivodu
fixniho zédkonného stropu kompenzace (max. 1 % z piedcasné splacené jistiny) banky
¢asto nedokazou pokryt svou realnou finanéni ztratu plynouci z klesajicich trznich rein-
vesti¢nich sazeb. Tuto systémovou podkompenzaci proto véfitelé promitaji do plosného
zdrazeni nove poskytovanych Gvérd, na coz v kone¢ném dusledku doplaceji zejména ti
spotfebitelé, kteti prava na predCasné splaceni nikdy nevyuziji (typicky méné bonitni
klienti). Jako feSeni de lege ferenda autorka navrhla uvést v zivot dvoustupnovy model
sazebné citlivého stropu.

Téma vyvolalo velmi zivou diskusi napii¢ publikem. E. Holcova se dotazovala na
analyzu pausalni zakonné vyjimky [§ 117 odst. 3 pism. h) ZSU] pro bezplatné splaceni
25 % jistiny roéné. K. Frankova uvedla, ze tato plosna vyjimka postrada hlubsi ekono-
mické opodstatnéni a jen nadale prohlubuje asymetrické zaméfeni normy na ochranu
spotiebitele na ukor rovnovahy. K. Eichlerova navrhla tivahu, zda tento paradox neni
vlastn¢ logickou dani a védomym rozhodnutim zakonodarce za vytvofeni mnohem
predvidatelnéjsiho a srozumitelnéjsiho pravniho prostiedi pro spotiebitele oproti piede-
§1¢é nepiehledné éfe. Autorka vsak oponovala, ze pokud je ochrana mensiny vykoupena
tim, ze na ni plosné doplaci drtiva vétSina klientl banky, jedna se zkratka o legislativni
selhani. D. Linek posléze vnesl do debaty silny soutéznépravni pohled — argumentoval,
ze pro soutéz na trhu a konkurenéni boj o zakazniky neni pro spotiebitele viibec na
skodu, kdyz mohou takto flexibilné a levné migrovat za lepsimi sazbami ke konkurenci,
s ¢imz K. Frainkova v obecné rovin¢ souhlasila. J. Jendrejas doplnil poznatek, Ze moz-
nost snadného uniku z hypotéky naopak muze spotiebitele uklidnovat v dobach, kdy je
trh svazan extrémné vysokymi sazbami, a motivuje je se vubec k takto drahému tvéru
dlouhodobé¢ zavazat.

IV. BLOK — UDRZITELNOST NAPRIC PRAVEM

ZavereCny ctvrty blok konference nesl nazev ,, Udrzitelnost napric pra-
vem *“ a jeho moderace se zhostila doc. JUDr. Lucie Joskova, Ph.D., LL.M. V ramci
tohoto panelu byly pfedstaveny prifezové otazky udrzitelnosti, které zasahuji do speci-
fickych odvétvi, jakymi jsou kyberneticka bezpeénost, energetika a koncernové pravo.

Jako prvni vystoupil JUDr. Jan Jendrejas z Pravnické fakulty UK s ptispévkem
,, Povinnost provérovat dodavatelsky retézec podle zakona o kybernetické bezpecnosti
Jjako priprava na obecnou povinnost nalezité péce v dodavatelskych retézcich®. J. Jen-
drejas upozornil na stale castéjsi legislativni tlak nutici podnikatele k aktivni praci
s jejich dodavatelskym fetézcem, pti¢emz stézejni roli zde v budoucnu sehraje evropska
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smérnice o nalezité péci podnikl v oblasti udrzitelnosti (CSDDD). Z hlediska budouci
implementace této smérnice J. Jendrejas hledal funkéni paralely v jiz existujici ceské
upravé — konkrétné v mechanismu provérovani bezpecnosti dodavatelského fetézce po-
dle nedavno prijatého zakona o kybernetické bezpeénosti (ZoKB). V ramci komparace
obou piedpist J. Jendrejas zhodnotil, Ze ackoliv se okruhy povinnych osob ¢aste¢né
prekryvaji a obé Gipravy vychazeji ze zadsady pfimétenosti vynalozeného Usili, pozadav-
ky CSDDD piekracuji upravu ZoKB svou komplexitou i rozsahem mapovani celého
dodavatelského fetézce. J. Jendrejas uzavrel, ze ackoliv mechanismy ZoKB predstavu-
ji pro podnikatele urcitou pfipravu z hlediska zavedeni potiebnych internich procesi
a systematické tvorby datové zakladny, hlubsi analyza environmentalnich a lidskoprav-
nich rizik, kterou vyzaduje CSDDD, v kybernetické upravé chybi a procesni postupy
z kyberbezpecnosti spole¢nosti na tuto novou povinnost pln¢ neptipravi.

V nasledné diskusi L. Joskova oteviela otazku piekryvu povinnych osob dle tipra-
vy kybernetické bezpecnosti a smérnice CSDDD. J. Jendrejas uvedl, Ze ackoliv bude
povinnych osob v CR v absolutnich ¢islech malo, procento piekryvu bude zfejmé vy-
razn€jsi. Dale se diskuse stocila na problematiku pienaseni povinnosti na malé a stied-
ni podniky (SME). J. Jendrejas potvrdil, ze velci podnikatelé budou potfebna data po
svych dodavatelich vyzadovat, ¢imz dojde k logickému dopadu i na tyto mensi subjekty.
Na dotaz L. Joskové, zda zakon o kybernetické bezpecnosti pocita s néjakou formou
pomoci pro SME, odpovédél negativné, ackoliv ve smérnici CSDDD se s uréitou for-
mou podpory pocita. V obou pripadech ale hrozi, ze dodavatelé rad¢ji své sluzby povin-
nym osobam neposkytnou, nebudou-li na nich ekonomicky zavisli. K dotazu z publika
ohledné vy¢isleni nakladti na novou regulaci kybernetické bezpecnosti pak odkazal na
divodovou zpravu k zakonu, u niz vSak upozornil, Ze konkrétni tidaje v ni nemusi byt
aktualni s ohledem na zmény provedené v legislativnim procesu.

Nasledovala JUDr. Jana Osadska z Pravnické fakulty UK, ktera prednesla ptispé-
vek na téma ,, Udrzitelnost v energetice . Ve svém piispévku se odklonila od obvyklého
environmentalniho pilife (E) v ramci ESG a zaméfila se primarné na socialni aspekt (S)
energetické transformace. Detailné rozebrala problematiku tzv. energetické chudoby
a s ni souvisejici ochranu ,,zranitelnych zakaznikd*. Vymezila zranitelného zakaznika
a zranitelnou osobu; tu typicky jako ¢loveka, jehoz zakladni zivotni funkce jsou zavislé
na pristroji vyzadujicim nepfetrzitou dodavku elektiiny. J. Osadska podrobné popsala
zvlastni prava téchto osob, jakoz i limity stavajici Gipravy.

Naslednou debatu zahajila K. Eichlerova dotazem na adekvatnost ¢eské transpozice
prislusné evropské legislativy a na to, za jakych podminek by obchodnik nemusel se
zranitelnym zakaznikem smlouvu uzavfit. J. Osadska zhodnotila dosavadni transpozici
jako prilis restriktivni, coz v praxi problematicky dopada napiiklad na nékteré osoby.
Doplnila, ze smluvni povinnost tizi dodavatele posledni instance, nikoli kazdého ob-
chodnika. D. Linek se nasledné zajimal o pfipadné ¢asové omezeni u statutu zranitelné
osoby. J. Osadska upfesnila, ze zdkaznik musi svou zranitelnost dokladat kazdé dva
roky, z ¢ehoz vyplyva funkéni ¢asovy nastroj i v ptipade€, ze by samotna definice zra-
nitelnosti byla Sirsi.

Na energetické téma plynule navazala Mgr. et Mgr. Lucie Patkova z Pravnické
fakulty UK s prezentaci ,, Smluvni pokuta jako zneuzivajici ujednani v energetice .
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Cilem jejiho ptispévku bylo zanalyzovat vzajemny vztah mezi § 11cc energetického
zakona, ktery pro urcité ptipady zakazuje sjednani smluvni pokuty a pro urcité pripady
ji omezuje na 40 % soucinu ceny elektfiny nebo plynu a primérné spotieby za kaz-
dy den poruseni utvrzené povinnosti, a Upravou zneuzivajicich ujednani podle obecné
upravy spotiebitelského prava v obcanském zakoniku (§ 1813 a nasl. OZ). L. Patkova
se opfela o recentni judikaturu Nejvyssiho soudu (zejména rozsudek sp. zn. 31 Cdo
2273/2022), podle které soudy maji zkoumat podle § 2051 ob¢. zak. nepfimétenost
konkrétniho uplatnovaného naroku, pficemz lze zohlednit i pozd€jsi zmény okolnosti ¢i
lhostejnost véfitele. Do tohoto kontextu zaclenila i aktualni posouzeni Soudniho dvora
EU (C-749/23 innogy Energie), ktery fesi, zda smluvni pokuta za predcasné ukonceni
smlouvy vytvaii vyznamnou nerovnovahu v neprospéch spotiebitele. V zavéru nastolila
koncepéni otazku odliSného vymezeni okruhu chranénych osob v energetickém zakoné
oproti smérnici 2019/944, o vnitinim trhu s elektfinou.

V diskusi po tfetim pfispévku vznesla J. Osadska tvahu o situaci, kdy zédkaznik se
smlouvou na dobu urcitou Celi pokuté ve vysi limitnich 40 % z ceny za zbylé obdobi.
Dotazovala se, zda s ohledem na povinnost dodrzet index zajisténi obchodnika ve vysi
70 % neptedstavuje toto pravidlo nepfiméteny zasah do svobody podnikani. L. Patkova
tomuto nazoru oponovala s tim, Ze takové nastaveni povazuje za adekvatni, nebot’ pri-
marnim cilem této Gpravy je chranit slabsi stranu, tedy spotiebitele.

Cely odborny program konference uzaviel Ostap Denys z Pravnické fakulty UK
s ptispévkem ,, Limity vykonu funkce clena organu dceriné spolecnosti zameéstnancem
materské spolecnosti”. Reflektoval béznou organizacni praxi velkych korporatnich
uskupeni v CR (napf. holdingy jako CSG, CEZ, Agrofert &i PPF), jez do organti svych
dcetinych spole¢nosti dosazuji své kmenové zaméstnance (tzv. expaty) s cilem usnadnit
informacni toky a bezpec¢né napliiovat celoskupinovou strategii. O. Denys podrobné
analyzoval, zda mize byt tento vykon funkce viibec pravné koncipovan jako soucast
zavislé prace (pracovniho poméru) k matetské spole¢nosti. S odkazem na rozhodova-
ci praxi (napf. rozsudek sp. zn. 27 Cdo 3499/2023) argumentoval silné proti tomuto
pristupu — odpovédnost za nalezity vykon funkce a péée fadného hospodare ma totiz
nepretrzitou povahu a nelze ji zastfit ¢i omezit ustanovenimi zakoniku prace. Dale se
vénoval ozehavé otazce zavaznosti pokynti matetské spolecnosti. Upozornil, Ze a¢koliv
zameéstnanecky pomér vyvolava silnou faktickou loajalitu, nejedna se o platny pravni
titul k prolomeni péce fadného hospodare. Zavaznost podobnych pokynt do obchodni-
ho vedeni dcefiné spoleénosti je pripustnd vyluéné v mezich koncernového prava (pfti
naplnéni pozadavkd, jako je existence a uvefejnéni koncernu, vyrovnani ujmy ¢i test
upadku).

Zavéreénou diskusi celého bloku i konference oteviel J. Jendrejas s teoretickou tiva-
hou, jak by se cela situace fesila v pripad¢, ze by ¢lenem organu dcefiné spolecnosti
byla pfimo sama matetska spole¢nost. O. Denys konstatoval, ze i v tomto pfipadé by
se vykon zastupujiciho zaméstnance musel plné podrobit kogentnim korporacnim pra-
vidlim. L. Joskova nasledné vznesla otazku na absenci uplatnéni bezpe¢ného piistavu
v situacich, kdy neexistuje koncern, a pfesto musi byt vykonan pokyn. Podle O. Denyse
spociva hlavni uskali v tom, Ze zastupujici zaméstnanec takovy pokyn s nejveétsi prav-
dépodobnosti splni i tehdy, pokud nebude v zajmu samotné spole¢nosti, a to zkratka
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proto, Ze je ve vztahu k matetské spolecnosti v zaméstnaneckém poméru. Celou debatu
pak uzavtela $irsi vyména nazort s K. Eichlerovou a D. Linkem ohledné¢ provazanosti
obou vztahti, béhem niz O. Denys upozornil na trvalé napéti plynouci z tohoto dvojiho
postaveni: ackoliv se ¢len organu musi fidit primarné kogentnimi normami korporacni-
ho prava, paraleln¢ existujici pracovnépravni vztah vytvari silny tlak.

Po vyc€erpani odborného programu a posledniho bloku pfednesla zavérecné slovo
doc. JUDr. Katetina Eichlerova, Ph.D., ktera konferenci Prazské dny obchodniho prava
2026 oficialné ukoncila.
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DVACET LET INSOLVENCNIHO ZAKONA VE SVETE
OBCHODNICH KORPORACI: ZPRAVA Z KONFERENCE KONANE
DNE 9. CERVNA 2026, PRAVNICKA FAKULTA UK

Dne 9. ¢ervna 2026 se na Pravnické fakulté¢ Univerzity Karlovy uskuteé-
nila odborna konference 20 let insolvencniho zdakona ve svete obchodnich korporaci.
Program konference byl vystavén kolem otazky, jak se za dvé desetileti proménilo Ceské
insolvenéni pravo a jaké problémy dnes dominuji odborné diskusi. Jednotlivé ptispévky
spojovalo ptesvédceni, ze insolvencni pravo jiz nelze chapat jako izolovanou procesni
disciplinu, ale jako oblast stojici na pruseciku ekonomie, korporaéniho prava, finan¢ni
regulace, trestniho prava a institucionalni teorie. Pfednasena témata byla vysledkem
vyzvy (call for papers), a jejich slozeni proto zrcadlilo aktualni problémy teorie i praxe.

Konferenci zah4jil a moderoval Bohumil Havel, ktery v uvodu zdaraznil snahu or-
ganizatord o zachyceni law in action. Prvni blok otevieli Jaroslav Schonfeld a Michal
Kudéj prezentaci vysledkti dlouhodobého vyzkumu Centra restrukturalizace a insol-
vence Harryho Pollaka. Vyzkum vychazel z analyzy podnikd, které prosly upadkem,
moratoriem nebo reorganizaci. Autofi prezentovali vysledky zalozené na aplikaci Kra-
lického rychlého testu, Altmanova Z-skore a indexti INOS a IN99. Z jejich dat vyplynu-
lo, ze mezi 65 a 80 procenty podnikti vykazuje jiz tfi roky pred ipadkem jednoznacné
bankrotni signaly a rok ptred upadkem se tento podil blizi 85-90 procentim. Piekva-
pivym zavérem nebyla existence téchto signall, ale jejich vysoka predikéni sila a sou-
¢asné nizka ochota korporaci vstupovat do formalnich sanacnich procesti. Vyznamna
Cast diskuse se soustfedila na vysvétleni tohoto paradoxu. Pfednasejici zdiraznili roli
kulturnich a behavioralnich faktorQ. Insolvence a reorganizace jsou v prostfedi stiedni
a vychodni Evropy stale vnimany jako stigma, coz vede management podniki k odkla-
dani feseni problémii. Soucasné byla zduraznéna preference neformalnich restrukturali-
zaci uskuteénovanych prostiednictvim jednani s bankami a klicovymi véfiteli. Zazné¢lo
rovnéz, ze Ceska republika vykazuje mimofadn& nizky podil formalnich upadki ve
vztahu k ekonomicky aktivnim podniktim, coz miZe byt interpretovano jak jako znak
stability, tak jako indikace odkladani problém mimo formalni pravni ramec.

Na ekonomickou ¢ast navazala panelova diskuse vénovana insolvencim ¢eskych
korporaci, restrukturalizacim a legislativnim reformam. Diskutujici upozornili na zmé-
nu ekonomického prostiedi po roce 2020, zejména na rist irokovych sazeb, pokles
valuaci podnikll a zmény v chovani investorti. Vyznamna pozornost byla vénovana
preventivni restrukturalizaci. Vedle navrhii na vétsi flexibilitu nastroji zaznivala i va-
rovani pred piehnanou noveliza¢ni aktivitou a diraz na lepsi vyuzivani jiz existujicich
institutd. Vyznamnym tematickym celkem byly institucionalni pfedpoklady fungova-
ni insolvenéniho systému. Pfispévek TomaSe Richtera o institucionalnich slabinach
Ceského insolvencniho prava vytvofil most mezi ekonomickou analyzou a naslednou
diskusi o fungovani soudil, insolven¢nich spravet a dalsich aktérii systému. Z nasledné
debaty vyplynulo, Ze fada problémi neni zptisobena absenci pravnich nastroju, ale je-
jich praktickou implementaci.
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Na tento okruh problémi navazal Jakub Backa. Jeho piispévek o naruSovani prin-
cipu nahodného vybéru insolvencnich spravct upozornil na vyznam transparentnosti
pfi ustanovovani spravct. Podrobné analyzoval pravni upravu tzv. kolecka, opravné
prostiedky proti chybnému ustanoveni spravce, otazky podjatosti a moznosti obchazeni
systému. Diskuse ukdzala, ze diivéra v insolvencni systém je izce spojena s divérou
v mechanismus pfidélovani ptipadu.

Druhy konferen¢ni blok byl vénovan priniku insolvencniho a korpora¢niho prava.
Jifi Rahm analyzoval vyvoj dohlédaci ¢innosti insolven¢niho soudu a jeji proménu
v judikatufe. Zvlastni pozornost vénoval rozhodnutim F.N.C., ELMO-PLAST a KE-
RAMIKA KNAP. Z jeho vykladu vyplynulo, ze dohlédaci ¢innost jiz nelze chapat
pouze jako procesni nastroj organizace fizeni. Prostiednictvim dohlédaci ¢innosti mize
dochazet k zasahiim do subjektivnich prav Gcastniku i tfetich osob, a to bez standard-
nich opravnych prostredkil. Tim se oteviraji otazky proporcionality, procesnich zaruk
a legitimity takovych zasaha.

Na Rahmovu pfednasku navazal Jan Kadrnozka (autorsky spolecné s Dominikem
LiSkou a Denisou Raiserovou). Autoii analyzovali kolizi mezi korpora¢ni presumpci
platnosti usneseni valné hromady a potfebami insolvenéniho fizeni. Ukazali, Ze otaz-
ka platnosti korporaénich rozhodnuti miize mit zasadni vyznam pro ur¢eni majetkové
podstaty, opravnéni jednat za dluznika i vlastnictvi podilti. Otevieli tim $irsi diskusi
o rozsahu aplikace § 231 insolven¢niho zédkona a o vztahu mezi zvlastnim korporac-
nim pfezkumem a pravomocemi insolven¢niho soudu. V navazujici diskusi se ukazaly
hranice moznych piistupt ke spravé dluznika v krizi ¢i v Gpadku, zejména pak nejasna
a neustala oscilace mezi pravem insolven¢nim a korporacnim (civilnim).

Ondi'ej Zezulka a Klara Zezulkova se zaméfili na odpovédnost statutarnich or-
gani za opozdéné podani insolvencniho navrhu. Vedle ceské pravni tipravy podrobné
rozebrali 1 némecké pravo. Zdiraznili pozitivni korelaci mezi v€asnosti podani navrhu
a mirou uspokojeni véfitell. Kriticky hodnotili praktickou efektivitu stavajicich sankc-
nich mechanismi a upozornili na omezené vyuzivani predbéznych opateni podle § 100
insolvencniho zakona. Piispévek tak spojil korporacni odpovédnost s otazkou efektivity
insolvencniho systému jako celku.

Odpoledni blok byl vénovan priniku insolvenéniho prava s dal§imi regulatornimi
rezimy. Jan Adamov ptedstavil ptipad Sberbank CZ jako mimotadny priklad Gpadku
banky zptisobeného geopolitickym Sokem. ZdUraznil, Ze ve skuteénosti $lo o ekono-
micky zdravou instituci s vice nez 108 tisici klienty a ziskem pies 285 miliont K¢, jejiz
pad vyvolal digitaln¢ akcelerovany run na banku po ruské invazi na Ukrajinu. Pfispévek
analyzoval zvlastni rezim bankovni insolvence, otazku verejného zajmu podle ZOPRK,
fikci ptihlaseni pohledavek z ucetnictvi i prodej zavodu v sankénim prostiedi. Soucasné
ukazal, ze ptipad Sberbank ptredstavuje unikatni laboratof pro zkoumani vztahu mezi
insolven¢nim pravem, bankovni regulaci a sankéni politikou.

Zavéreénou prednasku pednesl Michal Zizlavsky. Jeho vystoupeni se zaméfilo na
stiet trestniho a insolvencniho prava. Prostfednictvim kauzy alternativniho fondu ana-
lyzoval konflikt mezi konfiska¢ni funkci trestniho prava a reparaci poskozenych pro-
stfednictvim insolvenéniho fizeni. Zvlastni pozornost vénoval evropskému trendu posi-
lovani konfiskac¢nich mechanismi a pozadavku, aby konfiskace nebranila poskozenym
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v uplatnéni jejich narokl. Piispévek oteviel obecnéjsi otazku, zda ma byt prioritou
odnéti vynosu z trestné ¢innosti statu, nebo uspokojeni poskozenych véritela.

Konference jako celek ukazala vyrazny posun ¢eské odborné diskuse. Tézisté de-
bat se presouva od zakladnich konstrukénich otazek insolvenéniho zakona k otazkam
institucionalni kvality, efektivity nastroji, odpovédnosti aktéri a koordinace s dalsimi
oblastmi prava. Prave interdisciplinarni charakter konference piedstavoval jeji nejvetsi
ptinos. Dvacet let uc¢innosti insolven¢niho zékona tak nebylo prezentovano jako za-
vrseni vyvoje, ale spise jako pfilezitost k nové reflexi budouciho sméfovani ¢eského
insolvenéniho prava.
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ZPRAVA Z VIII. ROCNIKU DOKTORANDSKE KONFERENCE
CIVILISTICKE PABENI — UDRZITELNOST A TECHNOLOGIE
V CIVILNIM PRAVU*

Ve dnech 17. a 18. ¢ervna 2026 hostila Pravnicka fakulta Univerzity Kar-
lovy dalsi ro¢nik tradi¢ni doktorandské konference Civilistické pabeni.

Zastresujicim tématem konference, na které vystoupilo se svymi ptispévky celkem
23 tecniku, byly udrzitelnost a technologie v civilnim pravu. Konferenéni piispévky
byly rozdéleny do péti blokti. Po zahajovacich projevech a ivodnim bloku moderova-
ném doc. JUDr. Miroslavem Sedlackem, Ph.D., LL.M., z katedry obcanského prava
Pravnické fakulty univerzity Karlovy (PF UK), nasledoval blok zamétujici se na umeé-
lou inteligenci (Al) v civilnim soudnictvi, kterou moderovala doc. JUDr. Dita Frin-
tova, Ph.D., z katedry ob¢anského prava PF UK. Druhy den konference zac¢inal blokem
prispévku zabyvajicich se problematikou digitalizace a novych technologii v soukro-
mém pravu, jehoz moderovani se ujala doc. JUDr. Katefina Eichlerova, Ph.D., z ka-
tedry obchodniho prava PF UK. Nasledoval blok vénovany zdravotnimu pravu, Al
a osobnostnim praviim, kterym provedl JUDr. Mgr. Martin Solc, Ph.D., z katedry
zdravotnického prava a katedry obcanského prava PF UK. Poslednimu bloku patfily
prispévky o udrzitelnosti, zavazkovém pravu a evropské regulaci. Jeho moderatorem
byl JUDr. Tomas Hol¢apek, Ph.D., z katedry obcanského prava PF UK. Na pfispévky
v kazdém konferenc¢nim bloku navazala plodna diskuse, do které se aktivné nebali za-
pojit ani magistersti studenti.

Konferenci zah4jil dékan PF UK prof. JUDr. Radim Boha¢, Ph.D., ktery ve své
uvodni feci zdlraznil vyznam umélé inteligence ve svété dnesnich modernich tech-
nologii a vyjadril potéSeni z toho, ze se konference nebala uchopit i téma udrzitelnos-
ti, které je v soucasnych spolecensko-politickych podminkach nékterymi povazova-
no za kontroverzni. Po podékovani organizatorim a i€astnikiim konference a ptani,
aby se konference vydafila, promluvil vedouci katedry obcanského prava PF UK,
prof. JUDr. PhDr. David Elischer, Ph.D., ktery poukazal na to, Ze stejné tak, jako se
méni nase kazdodennost, jejiz hledani a objevovani krasy je podstatou hrabalovského
slova pabeni, méni se i civilni pravo. Ackoli by se mohlo zdat, ze se tradi¢né budovana
dogmatika soukromého prava otfasa pod naporem novych technologii, letosni ro¢nik
konference, ktery propojuje technologie a udrzitelnost s kazdodennim pravem i vysoce
moralnimi otdazkami, ukazuji opak. Pfi védomi toho, ze konference dlouhodobé dava
vyniknout nadéjnym studentiim a zac¢inajicim civilistiim, z nichz nékteti jsou dnes jiz
odbornymi asistenty a docenty, poptal Gcastnikiim konference bystré myslenky, schop-
nost argumentovat a nalézat odpovédi.

Za organizacni tym promluvil prodékan pro magisterské studium PF UK,
doc. JUDr. Miroslav Sedlacek, LL.M., Ph.D., ktery ve svém proslovu ocenil, Ze se

* Tato zprava vznikla v ramei plnéni projektu Specifického vysokogkolského vyzkumu (SVV) Univerzity
Karlovy €. 260748 ,,Vyzvy soukromého prava: udrzitelnost a technologie.
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konference posouva od doktorandské k odborné a ze se ji tiCastni také studenti magis-
terského studijniho programu, jimz podékoval za odvahu. Poukazal na to, Ze konference
je mistem setkavani akademikdl, doktorandu i jinych odborniki z ceskych i slovenskych
pravnickych fakult. Jejich osmi ro¢nikl se zicastnilo jiz vice nez 400 aktivnich a pa-
sivnich ucastniktl. Letosni téma bylo zvoleno zamérné s ohledem na plnéni béziciho
projektu specifického vysokoskolského vyzkumu. Zavérem pod€koval katedie obcan-
ského prava PF UK a sponzortim konference a poptal dny pIné inspirace, podnétnych
diskusi a odborného setkavani.

S prvnim uvodnim pfispévkem na téma ,, Za hranice doktriny: funkcni metodolo-
gie vécnych prav* vystoupil za studenty doktorského studia doktorand katedry teorie
prava a pravnich uceni PF UK PhDr. Mgr. Matéj Czinege. V prispévku, ktery castec-
n¢ navazal na ivodni slovo profesora Davida Elischera, poukazal na sou¢asnou meto-
dologickou nejistotu civilistické pravni védy pfi feSeni novych spolecenskych vyzev,
jako jsou udrzitelnost, digitalizace ¢i bytova krize. Zminil, ze tradiéni pravni doktrina,
zalozena na interpretaci pozitivniho prava, narazi v téchto otazkach na své limity, a to
i s ohledem na to, ze soukromé pravo se stale vice priblizuje k pravu vefejnému, a ze
rekodifikace ¢eského soukromého prava znamenala navrat k tradi¢nim paradigmatim
vécnych prav odvozovanych jiz od francouzského Code Civil. Zduraznil, ze pravni
véda musi sice vychazet z tradi¢ni doktriny, ale musi zaroven byt schopna reagovat na
spoleCenské problémy dneska a nabidnout zakonodarci feseni implementovatelna do
praxe. Tomu musi odpovidat i jeji metodologie, jejiz rozvrstveni dr. Czinege ucastnikiim
konference blize predstavil.

Za studenty magisterského studijniho programu se tivodniho pfispévku zhostil
student ¢tvrtého roéniku PF UK Vaclav Lips, a to na téma ,,Soudy v. Al: jak se
vyporadat s Al podanimi? . Vaclav Lip§ se v ném zaméfil na procesnépravni aspek-
ty vyuzivani nastroji Al pfi ptipravé soudnich podani v civilnim fizeni. Ve vztahu
k ¢eskému civilnimu procesu se zamyslel nad tim, jak reagovat na podani obsahujici
halucinogenni vystupy. Moznosti spatfuje v ukladani potadkovych pokut tam, kde
by podani generované Al vedlo k ztézovani postupu v fizeni, k ¢emuz se jiz uchy-
lil i Ustavni soud, aplikovani sankéni zasady pfi rozhodovani o nakladech Fizeni,
popf. vyhodnoceni Gcelnosti podani vygenerované¢ho Al pfi rozhodovani o ptiznani
prava na nahradu naklada fizeni za dany procesni tkon, a vyzyvani ucastnikt k od-
stranéni vad jejich podani — zejména, ptjde-li o ti¢astniky nezastoupené, ktetfi nedo-
kazi vyhodnotit, zda Al vygenerovala podani trpici riznymi nedostatky. Déle zminil,
ze u zastoupenych ucastnikli muze pouziti Al ke Skodé klienta zalozit odpovédnost
advokata za Skodu podle zédkona o advokacii. Poukazal pfitom na americkou a aus-
tralskou pravni praxi, kterd je povéstna procesnimi pravidly formatovani a struktu-
rovani podani, jakoz i pfisnym piistupem k pouzivani Al, projevujicim se naptiklad
v povinnych cestnych prohlasenich o tom, zda byla pfi piipravé podani pouzita Al
a zda jeji vystup zkontroloval ¢lovék, dale ve vysokych pofadkovych pokutach ukla-
danych za argumentovani fiktivnimi judikaty, ¢i hrozbé zastaveni fizeni ¢i odmitnuti
podani. Tamni soudy zaroven oznamuji nespravné pouziti Al advokatnim komoram,
jejichz Clentim za to hrozi vyskrtnuti ze seznamu. V téchto opatienich spatfuje Vaclav
Lips inspiraci i pro ¢eskych civilni proces, ktery ale miize pracovat jiz s existujicimi

210



procesnimi instituty. Zaroven zduraznil, ze diraz je tfeba klast také na vzdélavani,
neformalni komunikaci a zavadéni opatieni detekujicich pouzivani Al.

Navazujici blok prispévkt zah4jil doktorand katedry ob¢anského prava PF UK
Mgr. Petr Toman piispévkem na téma ,, Pravo na spravedlivy proces v ére umélé inte-
ligence . Zminil mozna rizika zavadéni algoritmickych systému do rozhodovani civil-
nich soudti pro nezavislost soudl a nestrannost soudct, jakoz i kontradiktornost fizeni.
Poukazal pii tom na technologickou a informacni zavislost soudnictvi na moci vykon-
né, soukromych poskytovatelich ¢i cizich statech, stejné jako na fenomény automation
bias, algoritmické predpojatosti a standardizace rozhodovani. V ptispévku predstavil
také mozné preventivni mechanismy, které mohou ptispét k zachovani rozhodovaci au-
tonomie soudce, transparentnosti Al systémt a divéry vefejnosti v justici v podminkach
demokratického pravniho statu.

Poté vystoupil se svym piispévkem na téma ,, Uméla inteligence pred soudem: em-
pirickeé zkuSenosti justice a pravo na spravedlivy proces ““ student ¢tvrtého ro¢niku ma-
gisterského studia PF UK Matyas Bartak. Hovofil v ném o tom, jak AI méni chovani
ucastnikd fizeni ve vztahu k soudiim — pravni resersi poc¢inaje, vypracovavanim podani
konce. Poukazal na to, ze ackoli v zahraniéi je fenoménu ,,Al podani* vénovana zna¢na
pozornost, v ¢eském prostiedi toto téma stale neni pfedmétem vétsiho zajmu. S o to
vétsi vervou se ho chopil pravé Matyas Bartak, ktery ve svém prispévku predstavil
ucastnikiim konference poznatky z vlastniho vyzkumu mapujiciho postoje a zkusenosti
soudil s vyuzivanim umé¢lé inteligence ucastniky tizeni, zalozeného na kvalitativni me-
tode polostrukturovanych rozhovort se soudci a asistenty soudct.

Nasledoval prispévek nastupujici doktorandky katedry obcanského prava PF UK
Mgr. Zuzany Holankové na téma ,, (Ne)vhodnost automatizovaného rozhodovani v ci-
vilnim nalézacim rizeni — klicové oblasti . Mgr. Holankova jim navazala na pfispévek,
s nimz vystoupila jesté jako studentka magisterského studia na minulém ro¢niku Civi-
listického pabeni. Utastniky konference seznamila s vybranymi oblastmi nalézaciho
sporného a nesporného fizeni, ve kterych 1ze vyuziti Al povazovat za vhodné, a naopak.
Mgr. Holankova si v prispévku vytknula vybidnout spise nez k poskytnuti jednoznac-
nych odpovédi k pfemysleni a diskusi. Tuto ambici se ji podafilo naplnit, nebot’ pravé
jeji prispévek se organizatoti konference rozhodli po plodné diskusi vétSinové ocenit
jako nejlepsi z téch prednesenych studenty doktorského studia.

Posledni ptispévek v ramci tohoto bloku, a to na téma ,, Hladanie pravdy v ére
deepfakes “, prednesla doktorandka Pravnické fakulty Univerzity Komenského v Brati-
slavé (PF UKOM) Mgr. Lucia Mertl. Pozornost ucastniki konference se tim prenesla
od podani ucastnikll fizeni a soudniho rozhodovani k samotnym zakladnim principtim
civilniho procesu, zejména otazkam rozlozeni dikazniho bfemene, hodnoceni dikazi
a jejich vérohodnosti, a toho, zda soucasna uprava procesniho prava poskytuje dosta-
te¢né zaruky pro zachovani prava na spravedlivy proces.

Druhy den konference a jeji druhy blok oteviel doktorand katedry obéanského prava
PF UK Mgr. Jakub Kvapil prispévkem na téma ,, Neprimy styk s ditétem a pravo na
informace o ném v digitalnim véku po novele obcanského zdakoniku *“. Poukazal v ném na
to, ze zakon €. 268/2025 Sb. pfinesl rozliSovani styku rodice s ditétem na styk osobni,
nepiimy (realizovany prostfedky komunikace na dalku) a povinnost rodict a déti se
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vzajemné informovat o sobé navzajem. Mgr. Kvapil zminil nékteré s tim souvisejici
aplikac¢ni problémy jako materialni vykonatelnost, pravo ditéte styk s rodicem odmitat,
ochranu osobnich udaji, blokovani digitalni komunikace, selektivni sdileni informaci
o zdravi ¢i vzdélani ditéte ¢i jednostranné omezovani ptistupu k digitalnim platformam
slouzicim pro komunikaci s ditétem. Neopomnél upozornit ani na chystanou novelu,
ktera by méla postavit najisto, Ze omezeni styku rodice s ditétem nepfedstavuje zasah
do rodic¢ovské odpovédnosti.

Poté vystoupil student ¢tvrtého rocniku magisterského studia PF UK Jonas Vlasak
s ptispévkem na téma ,, Pravo na opravu jako nastroj udrzitelnosti . Pravo na opravu
uvedl jako novy néastroj prava vzesly z evropské legislativy cilici na ochranu spotiebi-
tele 1 zivotniho prostiedi. Seznamil pfitomné jak s evropskym nafizenim o ekodesignu
udrzitelnych vyrobki, tak smérnici o spoleénych pravidlech pro opravu zbozi, ktera
v soucasnosti ¢eka na svoji transpozici do ¢eského prava v podobé jiz projednavaného
navrhu zakona. V zavéru svého piispévku Jonas Vlasak poukazal i na problematicka
mista budouci ¢eské pravni upravy, jako napiiklad nedostatek opravai, omezeny vécny
rozsah prava na opravu ¢i absenci podpory oprav kupfikladu ve formé danového zvy-
hodnéni. Prispévek sklidil znacny ohlas a organizatofi konference se jej proto rozhodli
ocenit v kategorii magisterskych student.

Na ptispévek Jonase Vlasaka primo navazala studentka ¢tvrtého roéniku magister-
ského studia PF UK Michaela Marta Uhlifova se svym pfispévkem na téma ,, Prdvo
na digitalni ,nesmrtelnost ‘ veci ve svetle prava na opravu . Poukazala v ném na to, ze
zatimco pravo na opravu mifi v prvni fadé na prodlouzeni hardwarové Zivotnosti véci,
do jisté miry opomiji problematiku tykajici se Zivotnosti softwarové, ktera je vsak pro
fadu véci nezbytna (vazné nasledky miize mit napiiklad pro systémy tzv. chytrych do-
macnosti). Je proto nezbytné, aby produkty, které budou mit diky nové unijni apraveé
delsi ,,hardwarovou® zivotnost, neztracely zaroven svou funkénost a bezpe¢nost vyhrad-
né v disledku ukonceni softwarové podpory ¢i aktualizaci operacnich systému ze strany
vyrobceli (tzv. softwarova obsolescence). V tomto sméru Michaela Marta Uhlifova na-
bidla i navrhy mozného feSeni naptiklad v podobé predsmluvnich informaci.

Nasledoval ptispévek rovnéz studenta ctvrtého roéniku magisterského studia PF UK,
a to Marka Chvatala, na téma ,, Digitalizace v notarstvi . Marek Chvatal se v ném za-
méfil zejména na elektronické notarské zapisy, u kterych kritizoval ¢eskym zakonodar-
cem zvolené nastaveni, umoznujici jejich pouZiti jen v taxativné uvedenych ptipadech,
zatimco napiiklad rakousky notariat je mtze potizovat plosné, s vyjimkou fizeni o po-
zUstalosti. Pravé na rakouském ptikladu ukazal i dalsi moznosti digitalizace notarskych
agend, jimz stav digitalizace ¢eského notarstvi zdaleka nemiize konkurovat. Zavérem
vyslovil pfani, aby se digitalizace notafstvi neomezovala jen na samotny notariat, ale
nesla se idealné v duchu digitalniho propojeni agend vSech instituci justi¢niho systému.

Oblasti notafstvi pak ztstal véren i posledni piispévek druhého konferencniho bloku,
se kterym na téma ,, Autoritativni vyporadani povinného dilu s pomoci AI* online vy-
stoupil doktorand katedry ob¢anského prava PF UK JUDr. Kristian Fischer. Po prav-
né-teoretickém uvodu, ve kterém pfipomnél diivody a pravidla vypotradani povinného
dilu v fizeni o poziistalosti, se zamyslel nad moznostmi praktického vyuziti Al pti tomto
procesu. Al mtize byt podle ného vyuzita nejenom pii mnohdy slozitych matematickych
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vypoctech velikosti povinného dilu, ale mize také pomoci zpracovavat bankovni data,
detekovat neobvyklé transakce predstavujici mozné dary ziistavitele, pomoci ocenovat
jeho majetek ¢i verifikovat zaveéry vyplyvajici ze znaleckych posudkl. Konecné lze Al
podle ného vyuzit také pfi ptipravé konceptii pisemnych vyhotoveni rozhodnuti nebo
modelovani moznych scénait pribéhu fizeni.

Treti ¢ast konference zahajila JUDr. Lucie Siroka, Ph.D., z katedry zdravotnického
prava a katedry ob¢anského prava PF UK, svym pfispévkem na téma ,, Digitdlni dvoj-
Cata v mediciné — civilnépravni aspekty . Digitalni dvojcata predstavila jako specificky
kompilat dat — inovativni technologii zalozenou na vytvareni umélych modeld konkrét-
nich pacientd, které umoziuji simulaci zdravotniho stavu, predikci vyvoje onemocnéni
a individualizaci lécebnych postupt. Ackoli pozitivné kvitovala to, Ze soucasna pravni
uprava je na odpovidajici Grovni (naptiklad z hlediska uréovani vlastnictvi ¢i odpo-
védnosti za ujmu zplsobenou chybnymi predikcemi nebo rozhodnutimi zalozenymi
na vystupech digitalnich dvojcat), neopomnéla zminit i potencialni rizika, napiiklad
reidentifikovatelnost a v kone¢ném dusledku i neanonymitu digitalniho dvojcete, ktera
ma vyznam z pohledu upravy ochrany osobnich udaju.

Na piispévek dr. Siroké navézala doktorandka katedry pravnich dovednosti PF UK
JUDr. Marie Kohoutova ptispévkem na téma ,, Piivod dat jako prvek transparentnosti
medicinské AI*, ve kterém se zamyslela nad tim, zda pivod trénovacich dat pouzi-
vanych v medicinskych systémech Al predstavuje samostatny prvek transparentnosti
vyzadované evropskou regulaci (MDR a Aktem o umé¢lé inteligenci). Uvedla, ze ackoli
je podle ni zakladem bezpecnosti a spolehlivosti systému predvidatelny algoritmus, bez
znalosti datového zakladu nelze ucinné posoudit jeho klinickou validitu, bezpe¢nost ani
ptipadna rizika zkresleni Al systému. Neprovétena data mohou vést k chybné diagnoze.
V té souvislosti poukazala naptiklad na to, Ze vyzkumy zalozené na vzorcich ziska-
nych zpravidla od pacienttl ve vyspélych zemich nemuseji byt pouzitelné v podminkach
rozvojovych statl a podobné (tzv. problém WEIRD — Western, Educated, Industriali-
zed, Rich, and Democratic). Uzaviela, ze bez znalosti datového zakladu nelze u¢inné
posoudit klinickou validitu, bezpecnost ani ptipadna rizika zkresleni Al systémi. Na
pravni Upravu je proto potfeba klast pozadavky z hlediska zpracovavané dokumentace,
auditovatelnosti a kontroly trénovacich dat.

Poté vystoupila Nataliya Isayeva z katedry zdravotnického prava PF UK s piispév-
kem natéma ,, HIV-Positive IDPs in Ukraine: Legal Protection in the Field of Healthcare *.
Ve svém anglickojazy¢ném piispévku predstavila nejprve hlavni instituce ochrany ve-
fejného zdravi na Ukrajiné a zdejsi epidemiologickou situaci z pohledu nakazy virem
HIV. Uvedla, ze ukrajinsky systém ochrany pacientll nakazenych virem HIV funguje
i navzdory probihajici ruské agresi, ackoli musi celit hrozbam naptiklad v podobé po-
Skozeni elektronickych systému a ztraty dat v dusledku vojenskych tderti. Navzdory
bezpecnostnim hrozbam je vsak z jejiho pohledu nutné propojovat elektronické systémy
a databaze jednotlivych instituci.

S piispévkem na téma ,, Dostupnost asistované reprodukce LGBTQ+ osob v Ceské
republice “ pak vystoupila studentka patého rocniku magisterského studia PF UK Mag-
daléna Milbachova. Prezentovala v ném zavéry vyzkumu, jemuz se s dalsi student-
kou vénovaly. Poukazala zejména na to, ze zakon o specifickych zdravotnich sluzbach
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umoznuje umeélé oplodnéni podstoupit pouze zené na zakladé pisemné zadosti zeny
a muze, ktefi tuto zdravotni sluzbu hodlaji podstoupit spole¢né, a to nehledé na to,
zda jde o par sezdany ¢i nesezdany, navzdory tomu, ze domnénka otcovstvi k ditéti
narozenému z umélého oplodnéni zakotvena v obcanském zakoniku vyslovné zminuje
moznost, Ze se takové dit& narodi Zen& v partnerstvi. Uprava obsazena v zakoné o spe-
cifickych zdravotnich sluzbach je podle ni rozporna s ¢lanky 8 a 14 Evropské tmluvy
o ochrané lidskych prav upravujicimi zakaz diskriminace a pravo na respektovani ro-
dinného a soukromého zivota. Ve svém prispévku proto navrhla také jasné a konkrétni
moznosti zmény ¢eské pravni upravy, a to i v oblasti vedeni matrik, pfi¢emz tyto zmény
zasadila i do $irSiho ramce otazky neplodnosti, ktera neni jen otazkou biologickou, ale
ma $irsi socialni a strukturalni kontext.

Blok uzaviela doktorandka katedry obcanského prava PF UK Mgr. Tetiana
Kravchenko s v angli¢tiné prednesenym pfispévkem na téma ,, Algorithmic Efficiency
vs. Human Justice: Defining the Limits of Al in Replacing Judicial Discretion in Private
Law*. V ném se zaméfila na problematické otazky technologické optimalizace soud-
nictvi a zachovani humanniho prvku pfi rozhodovani. Ac¢koli implementace Al s sebou
nese vyhody jako rychlost, pfedvidatelnost a zpracovani velkého mnozstvi dat, upozor-
nila, Ze jeji pouziti neumoznuji zdkony vyslovné a neni dostatecné upravena odpovéd-
nost za jeji uziti, a to mimo jiné v souvislosti s problémy jako naptiklad tzv. problém
¢erné skiinky (black-box), coz je tieba podchytit.

Odpoledni blok konference oteviel JUDr. Ondiej Mocek Kaufmann z kated-
ry ob¢anského prava PF UK se svym piispévkem na téma ,, Cistd majetkovd tijma ve
smluvnich vztazich v digitalni ekonomice . Zaméfil se v ném zejména na situace, kdy
poruseni smluvni povinnosti vede nikoliv k poskozeni osoby ¢i véci, ale k ekonomic-
kym ztratam spocivajicim naptiklad ve ztrat¢ dat a nutnosti jejich obnoveni, omezeni
ptistupu k digitalnim sluzbam, vypadku provozu nebo uslych obchodnich pfilezitostech.
Hovofil o piedpokladech vzniku povinnosti k nahradé takové Gjmy, jejim vymezeni
a limitech od¢initelnosti. Poukéazal zejména na otazku pii¢inné souvislosti a jeji stavajici
pojeti v ceském pravu, které se ptiklonilo ke koncepci tzv. adekvatni pri¢inné souvis-
losti, pracujici s kritériem optimalniho pozorovatele, jehoz pojeti se vsak v prostiedi
digitalni ekonomiky nutné méni.

Nasledoval piispévek doktoranda katedry obcanského prava PF UK JUDr. Tomase
Danihlika na téma ,, Udrzitelnost pravni upravy rozhodovani o namitkach proti smenec-
nému platebnimu rozkazu . Ptispévek poukazal na neobvyklé nastaveni pravni upravy,
ktera v ptipadé vyhovéni namitkam podanym proti sménec¢nému platebnimu rozkazu
pocita s vydanim rozsudku, jimz se takovy sménecny platebni rozkaz v odpovidajicim
rozsahu zrusi, aniz by zaroven dochazelo k rozhodnuti o navrhu ve véci samé. V tom
spatfoval rozpor s ustanovenim ob¢anského soudniho fadu ukladajicim rozsudkem roz-
hodnout o celém predmétu fizeni, jimz v téchto vécech neni vydani sménecného plateb-
niho rozkazu (ten piedstavuje pouze zalobcem navrzenou formu rozhodnuti, realizaci
jeho subjektivniho procesniho prava), ale hmotnépravni narok na plnéni ze sménky,
a v kone¢ném dusledku i poruseni prava na spravedlivy proces, pro¢ez pravni Gipravu
nepovazoval za udrzitelnou. Piispévek byl zakoncen navrhy mozného feseni tohoto
problému.
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Dale vystoupila studentka tfetiho roéniku magisterského studia PF UK Nela Fialova
s ptispévkem na téma ,,eIDAS, Al Act, DSA a dalsi v. Slovensko: vyporada se rekodifi-
kace obcanskéeho prava s evropskymi standardy? “. Ptispévek ptipravila ve spolupraci
s doc. JUDr. Andrejem BeleSem, Ph.D., z Ustavu eurépskeho prava PE UKOM. V pii-
spévku kriticky zhodnotila navrh nového slovenského obcanského zakoniku z hledis-
ka jeho slucitelnosti se sou¢asnymi standardy evropského prava v oblasti digitalizace
a modernizace soukromého prava. Shrnula, ze a¢koli je ambici slovenského zakonodar-
ce vytvofit obecny kodex soukromého prava, ktery bude odrazet moderni spolecenské
a ekonomické vztahy a reagovat na rostouci vyznam elektronické komunikace v prav-
nich vztazich, ne ve v§em se mu ji podafilo naplnit, coz demonstrovala na konkrétnich
ptikladech (naptiklad smart contracts, ptistup dédict k digitalni identité zlstavitele po
jeho smrti a podobné). Uzaviela, ze navrh nového slovenského obéanského zakoniku
neni vyspély viici dynamice 21. stoleti, a hrozi mu proto moralni zastarani. Proto pfipra-
vila s doc. Belesem pozménovaci navrh, ktery bude piedlozen v legislativnim procesu.

Prostor poté dostal doktorand katedry obc¢anského prava PF UK Mgr. Nicolas Pérez,
ktery vystoupil s pfispévkem na téma ,, Insolvencni zapocitatelnost: vymezeni zaklad-
nich otazek . Poukazal v ném mimo jiné na recentni judikaturu vztahujici se k § 140 in-
solvenéniho zakona, ktera umoziuje odporovat jednostrannému zapocteni, pokud bylo
provedeno v bezprostedni souvislosti s tzv. podkladovym pravnim jednanim (naptiklad
jako bezprostiedni nasledek uzavieni kupni smlouvy), a zamyslel se nad jeho moznym
posouzenim z vécného a ¢asového hlediska.

Po ném dostala slovo dalsi studentka ¢tvrtého ro¢niku magisterského studia PF
UK, a to Barbora Prasilova, ktera prednesla pfispévek na téma ,, Inteligentni smlouvy
(Smart Contracts) v cirkuldrni ekonomice . Zamétila se v ném na moznost vyuziti
samovykonavatelnych algoritmt (smart contracts) pti automatizaci obéhového hos-
podarstvi, zejména u zpétného odbéru vyrobki a distribuci ekologickych kauci, a to
v kontextu ceské pravni Gipravy kontraktacniho procesu, pravniho jednani a ochrany
spotiebitele. Poukazala také na stfet neménné povahy blockchainu s tradicnimi instituty,
jako je odstoupeni od smlouvy ¢i odpovédnost za vady a Skodu zplisobenou systémovou
chybou.

Poté vystoupil online doktorand katedry obcanského prava PF UK Mgr. Vaclav Ho-
donicky s prispévkem na téma ,, Online sluzby vysilatele a potencial jejich licencovani
na zaklade reciprocnich smluv mezi kolektivnimi spravci*. Zabyval se v ném mimo
jiné postavenim streamovacich platforem z hlediska autorského prava, kdy poukazal
na to, ze streamovani v sob¢ nese znaky jak sdélovani autorského dila vefejnosti, tak
poskytovani jeho rozmnozeniny, a hovofil o tom, jak se tyto specialni ptipady licencuji.

Posledni prispévek prednesl Mgr. Marek Kohut z Pravnické fakulty Univerzity
Pavla Jozefa Safarika v Kogicich, ktery se rovnéz pfipojil online a tématem jehoz pii-
spévku byla ,, Digitalizacia spotrebitelskych sporov po zaniku eurdpskej ODR platfor-
my: krok spdt alebo priestor pre efektivnejsie riesenie? . Poukazal v ném na to, ze
ackoli unijni platforma pro online feseni spotiebitelskych sportt méla pomérné vyso-
kou navstévnost, nebyla pfilis vyuzivana k aktivnimu podavani podnétt k feseni sport,
a z jiz tak spiSe zanedbatelného mnozstvi podnéti jich jen zlomek byl predlozen i sub-
jektim mimosoudniho feseni spotiebitelskych sporl k projednani, pticemz k vydani
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rozhodnuti dospéla jesté mensi ¢ast pripadd. Mgr. Kohut proto konstatoval, ze digitalni
portal bez funkéni a efektivni pravni Gipravy nestaci. Zruseni evropské ODR platformy
vsak podle ného neznamena konec digitalizace feSeni spotiebitelskych spor.

Zavér konference patfil jiz tradi¢né udélovanym cenam ,,Civilisticky pabitel* za
nejlepsi konferencni prispévky. V kategorii magisterskych studentl byl ocenén Jonas
Vlasak, v kategorii doktorskych studentii cenu ziskala Mgr. Zuzana Holdnkova. Ceny
predal doc. Sedlacek, ktery poté konferenci ukoncil a s projevy dikt se s jejimi Gcastni-
ky srdecné rozloucil, pozvav je zaroven na dalsi ro¢nik konference Civilistické pabeni,
ktery se bude konat ve dnech 7. a 8. dubna 2027 opét na Pravnické fakulté Univerzity
Karlovy, a to jako soucast festivalu Tyden fakulty, diky ¢emuz by se konference mohla
otevfit 1 §irSi vetejnosti.
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