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Abstract:

IN SEARCH OF THE FUNCTIONS
OF THE LEGAL SYSTEM: AXIOMATIC
AND METHODOLOGICAL STAGES

MARIO KRESIC*

The theory of artifacts can be understood as primarily focusing on function when counting
something as an artifact. With that starting point, projects aimed at the identification of the
function of law contribute to arguments about categorizing law as an artifact. The purpose
of this study is to highlight the challenges of this endeavor. Before beginning with search for
law-functions, questions about the postulates on the relations between an artifact, law, and
function (axiomatic stage) have to be addressed and the proper methodological approach must
be found which is capable of addressing the contingency problem (methodological stage).

Keywords: artifact; legal system; function; essentialism; conventionalism; minimum content
of law

DOI: 10.14712/23366478.2024.157

1. INTRODUCTION: THE ROUTE PLANNER FOR THE EXPLORER

In 1979, Joseph Raz reported that “the concept of the functions of law is,

quite obviously, of major importance to any theory of law which attempts a general
explanation of the nature of law”.! The degree of importance of this concept to the
artifact theory of law (ATL), at least according to some versions of this theory, has been
promoted from major importance to the level of essential importance. This statement
becomes quite obvious in light of the presumption of some versions of ATL that law
necessarily has a function. This emphasis of the concept of functions has led legal the-
orists interested in ATL to search for the functions of law.2

The search for the functions of law can be structured in sequences and this article is
a part of the larger project of mapping that structure. In other words, there is a proper

* 1am indebted to Kenneth E. Himma and two anonymous reviewers for comments on an earlier draft.
I RAZ, J. The Authority of Law: Essays on Law and Morality. New York: Oxford University Press, 1979,

p. 16.

2 See: EHRENBERG, K. M. Defending the Possibility of a Neutral Functional Theory of Law. Oxford Jour-
nal of Legal Studies. 2009, Vol. 29, No. 1, pp. 91-113; EHRENBERG, K. M. The Functions of Law. New
York: Oxford University Press, 2016; HIMMA, K. E. The Conceptual Function of Law: Law, Coercion,
and Keeping the Peace. In: BURAZIN, L. - HIMMA, K. E. - ROVERS]I, C. (eds.). Law as an Artifact.
New York: Oxford University Press, 2018, pp. 136-159; JOVANOVIC A. M. The Nature of International
Law. Cambridge: Cambridge University Press, 2019.

© 2024 The Author. This is an open-access article distributed under the terms of the Creative 11
Commons Attribution License (http://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



route an ATL scholar must take when searching for the functions of law following that
map. We propose that the route includes the following sequences: 1) axiomatic; 2) meth-
odological; 3) classificatory; and 4) analytical (analysis of proposals for the function
of law). The criteria for evaluating this map are the following: (1) the sequences of the
route must be visible; (2) different views regarding directions must be clarified; and
(3) challenges on the road must be detected.

The goal of this article is to contribute to the development of such a meta-theory.
In this contribution the first two sequences of the route will be articulated.? The results
are intended to clarify the following elements of a theory on the functions of law: the
postulates it starts from; the conceptions of law underlying a theory; the purposes of
a theory; and the concepts, methods, and classifications that theory uses for identifying
the functions of law. The article will also present the main problems that can affect the
search for the functions of law at the first two stages.

Before determining the functions of law, in the axiomatic sequence questions re-
garding the relations between the concepts of an artifact, law, and function have to
be addressed (sec. 2). We will refer to issues on functions from the perspective of the
philosophy of artifacts. The analysis will present challenges for the thesis that law has
a function and clarify the meaning of the term function. Analytical differentiations use-
ful for understanding the concept of function of law will be presented. In the introduc-
tion we will mention the differentiation between output (result) function and operative
(operation) function. Namely, the prevailing narrower definition of function refers to
the delivery of results (outputs) to users. The meaning of function will be broadened in
a way to include not only the delivery of results (outputs) to users but also its operative
(operation) function. The latter is a term for a structural process contained by some ar-
tifacts, e.g., a computer, which enables the production of an artefact’s results (outputs).

In the methodological sequence (sec. 3) the conflict between essentialism and con-
ventionalism will be addressed. The set-up for analyzing the analytical and folk con-
cepts of law will be structured in order to clarify their conceptual and methodological
insights about law. Next, how the main insights of both concepts can be united through
the mental experiment of the museum of law will be presented. The contingency prob-
lem is the main concern of the methodological sequence. There are two meanings of the
concept of contingency. The first refers to the status of empirical propositions which,
in contrast to non-empirical (logical) propositions, are not necessarily true but depend
on empirical data which can change.* The second meaning of contingency is the im-
possibility “to step outside the various vocabularies we have employed and find a me-
tavocabulary which somehow takes account of all possible vocabularies, all possible
ways of judging and feeling”.> We are primarily focused on the concept of contingency
understood in the first sense but also take into account situations covered by the second
meaning. It is easy to recognize the problem of mutual understanding among speakers

3 For the analysis of the second two sequences see: KRESIC, M. In search of the Functions of the Le-
gal System: Classificatory and Analytical stages. In: BURAZIN, L. — HIMMA, K. E. - ROVERSI, C. —
BANAS, P. (eds.). The Artifactual Nature of Law. Cheltenham: Edward Elgar, 2022, pp. 47—65.

4 POPPER, K. The Logic of Scientific Discovery. 2nd ed. London and New York: Routledge, 2002, p. 274.

5 RORTY, R. Contingency, Irony, and Solidarity. Cambridge: Cambridge University Press, 1989, p. xvi.
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of different legal languages. The same problem can be noticed in interactions involving
persons belonging to communities of diverse sub-languages which developed through
specific practices of the community sharing one legal language. The problem also ex-
ists among proponents of contrasting theories about legal languages. Hence, given the
definitions of the contingency above, any statement on the universal function of law is
faced with counterarguments about the contingency of functions especially when people
speak different languages.

2. THE ARTIFACTS, LAW AND FUNCTIONS

It is generally believed that artifacts have functions.® In the philosophy of
artifacts, this belief is formulated in a way which sometimes expresses the necessary
connection between two concepts. This is apparent in the postulate that “the nature of
an artifact lies in its proper function’’ and according to which “one of the defining
characteristics of artifacts is that they have functions; they are for something”.® Legal
theorists have recently echoed that law is an artifact.® Consequently, the claim that law
is an artifact implies that law has a function.!?

The logical justification for law-function link can be presented as:
(1) proposition 1: every artifact has a function;
(2) proposition 2: law is an artifact; and
(3) conclusion: law has a function.

If the function of law cannot be identified, then law is left outside the category of arti-
facts (at least outside the list of proper artifacts). Scientific curiosity to ascertain whether
there exists what a theory claims to exist, and the inclination to either bolster or refute
a theory such as the ATL, are good reasons why legal scholars would search for the
functions of law. But, before the search for the functions of law can commence, the
explorer has to cope with theoretical controversies regarding propositions one and two
on which the conclusion that law has a function is grounded. The following sections 2.1
and 2.2 are dedicated to these issues.

o

JUVSHIK, T. Function essentialism about artifacts. Philosophical Studies. 2021, Vol. 178, No. 2, pp. 1-22;
OLIVERO, I. Function is not enough. Grazer Philosophische Studien. 2019, Vol. 96, No. 1, pp. 105-129;
Stanford Encyclopaedia of Philosophy: “A standard philosophical definition of ‘artifact’— often assumed
even when not explicitly stated — is that artifacts are objects made intentionally, in order to accomplish
some purpose” (Hilpinen 1992; 2011). (Artifact. In: Stanford Encyclopaedia of Philosophy [online]. 2022
[cit. 2024-08-13]. Available at: https://plato.stanford.edu/entries/artifact/).

7 BAKER, R. L. The Ontology of Artifacts. Philosophical Explorations. 2004, Vol. 7, No. 2, p. 102.

HUGHES, J. An artifact is to use: An introduction to instrumental functions. Synthese. 2009, Vol. 168,

No. 1, p. 179.

See: EHRENBERG, The Functions of Law; BURAZIN, L. — HIMMA, E. K. - ROVERS]I, C. (eds.). Law

as an Artifact. New York: Oxford University Press, 2018.

10 BURAZIN, L. Law as an Artifact. In: SELLERS, M. — KIRSTE, S. (eds.). Encyclopedia of Philosophy of

Law and Social Philosophy. Dordrecht: Springer, 2019, p. 2.
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2.1 ARTIFACTS AND FUNCTIONS

In this section, we will briefly identify the framework for discussing the
first proposition that every artifact has a function. The set-up is shaped by two coun-
terclaims related to the proposition and two main types of vagueness concerning the
concept of function.

The philosophical debate on the functions of artifacts has not ended!! and for legal
theorists this means they should be careful when taking final positions. For instance, is it
really correct to claim that every artifact has a function? What might seem to most peo-
ple in principle to be a true statement, in reality might be contradicted by exceptions. In
conformance with Karl Popper’s response to black-swan problem!? we should insist on
testing this universal claim of ATL. Is it possible that some products of humans have no
function at all or that people have an illusion of function which in reality does not exist?

The philosophy of artifacts accepts that some artifacts exist without any real func-
tion for society.!? For instance, we can wonder whether a banana displayed on the wall
in a museum has any function? The reply is that this thing is an artistic piece which
has the function of inducing an aesthetic experience. However, the banana still might
not be seen as an object of art by an audience and consequently for this audience the
banana has no function in the context of museum. This point about artifacts of art can
be bypassed for the purpose of researching the function of law by assuming that public
artifacts that are not primarily artistic have a function.'* However, we can challenge
this thesis as well. It is worth mentioning an ongoing philosophical debate regarding the
phantom function of some artifacts such as the function of fengshui mirrors to deflect
bad qi or the function of rabbits’ feet to bring good luck.!’ These examples leave open
the possibility that at least some artifacts might not have any real effect although they
are believed by their users to have those effects. The problem can be resolved by dis-
tinguishing what the thing is really constructed for e.g., the function of a toy for amuse-
ment, from what they represent in the use e.g., magic wands. Still, the problem remains
in cases where this distinction does not exist.

1" See: HOUKES, W. — VERMAAS, P. E. Actions Versus Functions: A Plea for an Alternative Metaphysics
of Artifacts. The Monist. 2004, Vol. 87, No. 1, pp. 52-71; HOUKES, W. — VERMAAS, P. E. Technical
functions: On the Use and design of Artefacts. Dordrecht: Springer, 2010; MILLIKAN, R. G. Language,
Thought, and Other Biological Categories: New Foundations for Realism. Cambridge: MIT Press, 1984;
MILLIKAN, R. G. Wings, Spoons, Pills, and Quills: A Pluralist Theory of Function. The Journal of Philos-
ophy. 1999, Vol. 96, No. 4, pp. 91-206; THOMASSON, A. L. Artefacts in Metaphysics. In: MEIJERS, A.
(ed.). Philosophy of Ontology and Engineering Sciences. Amsterdam: Elsevier, 2009, pp. 191-212;
THOMASSON, A. L. Public Artefacts, Intentions and Norms. In: FRANSSEN, M. — KROES, P. —
REYDON, T. A. C. - VERMAAS, P. E. (eds.). Artifact Kinds: Ontology and the Human-Made World.
Dordrecht: Springer, 2014, pp. 57-74; PRESTON, B. Why is a Wing like a Spoon? A Pluralist Theory
of Function. The Journal of Philosophy. 1998, Vol. 95, No. 5, pp. 215-254; PRESTON, B. Philosophical
Theories of Artifact Function. In: MEIJERS, A. (ed.). Philosophy of Ontology and Engineering Sciences.
Amsterdam: Elsevier, 2009; PRESTON, B. 4 Philosophy of Material Culture: Action, Function, and Mind.
New York: Routledge, 2013.

12 Popper, The Logic of Scientific Discovery, pp. 3-26.

13- See: THOMASSON, Public Artefacts, Intentions and Norms, p. 59.

14 EHRENBERG, The Functions of Law, p. 137.

15 See: PRESTON, 4 Philosophy of Material Culture; HOLM, S. The Problem of Phantom Functions.
Erkenntnis. 2017, Vol. 82, No. 1, pp. 233-241.
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For instance, if norm-creators who are also norm-users believe that compliance with
anorm on the elimination of bad-luck sailors will bring good luck to a ship then a sailor
can willingly accept his death as the inevitable consequence of this norm. The function
of the elimination of bad-luck sailors could be explained, according to some rational
criteria, as a phantom function in malfunctioning law. But in the context of the society
where the norm on the elimination of bad-luck sailors is autonomously applied, the
function of sacrificing is perceived by norm-users as the correct function to survive as
the society. A legal system based exclusively on such phantom functions is something
that could appear in the future.

The phantom functions’ problem is an important issue for the ATL but we cannot
tackle it here. However, this problem can be temporarily resolved in two steps for the
purpose of the project of searching for the function of law. One, the possible irrationality
of legal institutions still does not mean that the legal system as a whole does not have
a rational function. Two, even if at the end of the search the function of law is judged to
be a phantom function, this result does not make the project of searching for the function
of law pointless. We first have to identify the function of law to be able to classify it as
a phantom function.

In addition to questions about the postulates regarding the existence of the function
of a thing, important questions which theory on functions of law must address refer to
the concept of function itself.

We have made a distinction between real and phantom functions. Two further dis-
tinctions in functions have to be highlighted. We need to determine whether the term
function refers to the actual effects it produces in a society, or the purpose (the point) of
the artifact.!6 According to how most people use the term function, it refers to the pur-
pose of an artifact although it is also used to refer to the production of certain effects.!”

Another ambiguity regarding the term function is the following. On the one hand,
it can refer to the ultimate purposes and/or effects they have on a society. Here again
an additional question arises: whether function means one key output-function (nec-
essary for appearance of all other possible functions) or whether it denotes different
output-functions of equal importance. On the other hand, the word function is used to
refer to the functions a thing performs for the production of an abstractly defined output
which can then serve different purposes or produce different effects.

For instance, the computer in the Ministry of Justice has the function to detect cur-
rent local criminals and the function of the computer in the Holocaust Museum is to
remind visitors of the past war criminals. Then again, two computers together can be
perceived as having the function of suppressing undesirable behavior. At the same time,
both objects have a function to process information. What is the function of this artifact?

16 On different meanings of “function” see: TWINING, W. A. PostWestphalian Conception of Law. Law
& Society Review. 2003, Vol. 37, p. 214.

17 “It is, I think, admitted on all hands that human purposes and intentions have something to do with the
functions of artifacts.” (PRESTON, Philosophical Theories of Artifact Function, p. 218). See: definition
in the Stanford Encyclopedia of Philosophy in note 6. When authors address phantom functions, they deal
with the effects of the artifacts. See e.g., note 15.
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Although the function of something is usually held by theorists to mean the final
result or outcome (output) of the process,!8 it seems useful at least in some cases like the
computer to accept the meaning of function as including the operative function. In such
cases, the end-result (output) of the artifact can remain undetermined (abstract results
perceived to serve in multiple ways). This is especially relevant to law.

2.2 ARTIFACTS AND LAW

The recent account of law as belonging to the genre of artefacts!® has in-
dicated profound, although sometimes discordant, insights in favor of the thesis that
law is an artifact. This claim will not be repeated or questioned in this inquiry focused
on functions. However, we will address the important implication of this thesis for the
identification of function in the legal context.

That a function is a function of law means that the function belongs to law, and
since the law is consisted of norms, a function of law also has to be constituted by legal
norms. If we claim that all legal systems have the same function, this means that some
minimum content of a legal system has to be the same in all legal systems.

The claim that all legal systems have the same norms named as the minimum content
of law, does not mean that all other norms that refer to that minimum content have to be
the same. Only norms that are necessary for a function to exist have to be the same. For
instance, if the function of law is considered to be the control the killing of people, then
some norms necessary for controlling such behavior have to exist in the system. At the
same time, some legal systems might permit killing of disfavored minorities.

In contrast, some theorists claim that the thesis on law as an artifact implies that
the content of law is contingent. Schauer believes that “the most important feature of
artifacts is their contingency”, and that different cultures may have different concepts
of law.20

The conflict between these two theses — that law as an artifact has a function and
the thesis that law as an artifact has a contingent content — reflects the tension between
two methodological approaches to law: essentialism and conventionalism.2! However,
as Twining correctly noticed this tension can be perceived as the result of mixing an-
alytical and folk concepts of law.22 As it is important for the ATL in general to make
the difference between analytical (theoretical) and folk concepts of law,? it is even
more important for the position of the ATL on functions of law. As we will see below,
conventionalism can accept that law is an artifact and deny the thesis on function as
a feature of law.

18 See authors mentioned in notes 2 and 11.

19 See e.g., BURAZIN — HIMMA — ROVERS], c. d.

20 SCHAUER, F. Law as a Malleable Artifact. In: BURAZIN, L. — HIMMA, E. K. — ROVERSI, C. (eds.).

Law as an Artifact. New York: Oxford University Press, 2018, p. 36, p. 43.

On this tension see: TAMANAHA, B. 4 General Jurisprudence of Law and Society. New York: Oxford

University Press, 2001.

22 TWINING, PostWestphalian Conception of Law, p. 230.

23 See: BURAZIN, L. Practical concepts of Law as an artifact. Pravni vjesnik. 2015, Vol. 31, No. 34,
pp. 65-76.
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According to some authors,2* the concept of law is determined by our linguistic con-
ventions for using the term /aw together with certain philosophical assumptions about
its nature which are implicit in those conventions. An analysis of the concept of law is
based on those conventions and purports to express necessary truths about the nature of
law as our conventions define them. Statements about the nature of law are condition-
ally necessary in the sense that they flesh out the assumptions that underlie conventions
that can change. This clarification of the conceptual analysis could be used to claim that
no tension between essentialism and conventionalism exists and that those who claim
the opposite have not really understood what it is that conceptual analysists do.

The detailed exposition of the analytical and folk concepts of the nature of law that
follows in the next section is also aimed at resolving this tension. Even if we are not
successful in achieving that goal, this exposition might be useful for highlighting char-
acteristics of essentialism and conventionalism which can mitigate the tension.

3. FUNCTIONS IN THE METHODOLOGICAL GAP

The search for the functions of law will fall into a methodological gap
only if essentialism is understood exclusively as a position that law has a necessary
minimum content independent of what those subject to the law consider to be law and
conventionalism is understood as the position that law is any social practice recognized
as law by those subject to the law. Under the assumption that essentialism gives priority
to an analytical concept of law and conventionalism prioritizes a folk concept of law, the
analysis of both concepts might identify elements for bridging the methodological gap.

3.1 THE ANALYTICAL CONCEPT

In the context of the identification of the minimum content of law pertain-
ing to its functions, the analytical concept of law refers to the results of the conceptual
practices of those who research the nature of law. First in line are legal theorists, but
also others e.g., judges and legal scientists when thinking about the features of law as
theoretical propositions which, at least in some cases, can influence their own practices
of resolving practical problems. We will stress the following distinctions that are im-
portant for the construction of an analytical concept: weak versus strong essentialism,
local versus trans-local subject of research, deductive versus inductive method, and
theoretical versus practical purposes.

The difference between strong and week essentialism refers to our cognition. Strong
essentialism corresponds to what Popper means by methodological essentialism.25 The
claim of the minimum content of the legal system expressed in this context means that
the content exists independently of any social practice. This position would be consid-
ered by opponents to it as the metaphysical trademark of classical theories of natural

24 See: HIMMA, K. E. Morality and the Nature of Law. Oxford: Oxford University Press, 2019, p. 9.
25 POPPER, K. The Open Society and Its Enemies. London and New York: Routledge, 2011, p. 29.

17



law. Although this kind of legal theorizing suffers from real problems to attract atten-
tion nowadays, metaphysical elements can still be found in many other theories. For
instance, following some explanations of conceptual analysis,2® someone could claim
there are metaphysical traces in analytical jurisprudence. This explanation could be un-
derstood in the following way. What our linguistic conventions do is tie a word we use
to a particular concept; the word law refers to one antecedently existing concept given
our conventions for using the word, but it would refer to another existing concept if the
definition changes. However, every possible concept, which includes ones we don’t
have, could be said to exist in logical space the way numbers do and consequently those
concepts, like numbers, exist independently of anything we do.

The proponents of strong essentialism believe that the minimum content of law ex-
ists as an absolute category which just have to be discovered. In opposition to this
claim, conventionalists argue that it is not possible to understand the nature of law
independently of the conventions we use to define it.

A weak essentialism can be understood as the method of stipulating the content of
concepts. The minimum content of the legal system, created by humans for specific
purposes of better understanding and utilizing the natural and social phenomena that
surround them, is an example. This does not mean that the development of a conceptual
framework is arbitrary. Among different conceptual frameworks some can serve the
purposes of the theoretical practice better than others.

An analytical framework can be developed for investigating local or trans-local phe-
nomena. Local phenomena refer to the features (including functions) which appears in
a single normative framework, while trans-local phenomena pertain to features of sev-
eral different normative frameworks which could share some common features. If the
goal of the theoretical practice is to research trans-local phenomena, then the analytical
tool has to be adequate for identifying what is common in different local phenomena.
It is about developing analytical frameworks that transcend local cultures.?” This is the
point of comparative legal sciences such as comparative constitutional law and com-
parative criminal law.

The essential features (including functions) of the different phenomena can be stip-
ulated, or discovered as strong essentialism claims, by using different approaches. We
will mention two main groups of approaches: inductive and deductive.

Some authors?® have supported the inductive method for identifying the general
function of law by aggregating of data related to legal enactments and have advocated
for a combination of conceptual analysis and collection of data from social and legal
sciences related to enactments. This methodological approach is difficult to implement2?
but it is possible to combine inductive and deductive approaches.

26 HIMMA, Morality and the Nature of Law, pp. 5-27.

7 TWINING, PostWestphalian Conception of Law, p. 230.

8 EHRENBERG, The Functions of Law, p. 138, p. 144.

29 Luka Burazin has noticed that Ehrenberg’s methodological approach remains only idea in his book and
that he has not engaged in the methodological approach he advocates. BURAZIN, L. Legal systems, in-
tentionality, and a functional explanation of law. Jurisprudence. 2019, Vol. 10, No. 2, p. 234.

18
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We have to start with stressing the difference between the phase of developing an
analytical concept, which can, but does not have to, include an inductive method of
collecting data from the phase of testing what was stipulated in the analytical concept
by, for instance, exploring the folk concept.

The comparative constitutional law scholar can inductively develop a theory by
examining many particular legal orders and based on the data collected categorize
193 state-legal-orders in the world. For instance, they could claim that all of them can
be grouped in in the following way: 191 orders containing norms on protecting a spe-
cific list of rights, 190 orders containing norms for changing the constitution through
a procedure that is more complicated than for changing ordinary statutes, and 177 orders
containing norms on judicial review.

The legal theorist can in some way deductively develop types of law or some parts
of it e.g., constitutionalized and non-constitutionalized legal orders. This process can
include an informed view on the discourse of the comparative constitutional law con-
cerning different models of order, and also contemplation of more abstract concepts
such as a property of norm. The same deductive approach can be used for developing
an analytical concept of law.

Whatever approach is used for developing analytical concepts, they can be formu-
lated in a way suitable for testing according to some criteria. For instance, by inductive
methods using updated collected data.

Analytical frameworks can be developed for theoretical purposes exclusively, but
they can also have practical consequences when used by legal practitioners. Some au-
thors3? are opposed to the idea that the conceptual analysis of law has practical conse-
quences. What we claim here is not that the development of legal theories necessarily
deals with practical problems as for instance, the science of polish criminal law does.
It is only claimed that analytically developed concepts if adopted by those in practice,
can influence practical issues.

The practical implications of the theoretical frameworks can be seen with regard to
the descriptions of the legal system or its institutions. The explanation of how a theoreti-
cal framework of the legal system can influence practice requires separate research. The
explanation of how a theoretical framework of legal institutions can influence practice
will be clarified here.

We are aware of different arrangements of marriage in different cultures which can
still be considered as belonging to the same institution of marriage as described by a the-
orist. From the theoretical point of view, the question of what makes an arrangement
of marriage belonging to an abstract institution of marriage depends on the essential
elements of the concept of marriage advanced by the theory and among these elements
the functions of marriage could play a role. Now, in some particular legal order, mar-
riage can be defined by legal actors only as the relation between a man and a woman.
When saying that legal actors define the term marriage we think of legal definitions of
marriage which can be found in i.e., Croatian or Polish constitutions or other relevant
legal practices.

30 HIMMA, Morality and the Nature of Law, pp. 18-27.
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For instance, Article 18 of the Polish Constitution actually defines what is to be
considered marriage and only relationships which fulfil the features of marriage can
produce legally relevant effects of special care by state: “Marriage, being a union of
man and woman [...] shall be placed under the protection and care of the Republic of
Poland.” Definitions like this can be found in the Croatian Constitution and its enact-
ment is also proposed by some actors in the USA and Russia.

For the purpose of simplification, we can imagine that the definition provided by the
legislature becomes, or corresponds to, public opinion. Whether a theorist likes it or not,
it is only one man and one woman who can enter the arrangement of marriage in the
local community, accepting the definition of marriage as the union of man and woman.
This definition enables legislatures to provide certain benefits to married people and
deprive persons in other types of partnership of such benefits. Of course, it is a matter
of interpretation, possibly reflecting different understandings of this legal concept by
parliament and the supreme court, about what is to be a reasonable benefit of marriage.

But if a theorist is involved in researching trans-local phenomena of different rela-
tions between humans that exist in different cultures, this local definition can be per-
ceived as only one example of the abstract institution of marriage. The purposes of
marriage can be different in different linguistic practices. For instance, from the point
of view of a religion the function of marriage might be to legitimize sexual relations in
the eyes of God, and the point of legal marriage might be to assign specific duties and
rights to the parties that encourage the development of stable relationships for the pur-
pose of creating a family. Different cultures see marriage differently, but it can be said
that they count as a legal marriage if they serve the purposes defined by the universal
legal language. Of course, this statement is necessarily true only from the theoretical
point of view.

When a scholar employs the inductive method of comparing different types of mar-
riage, they will find out that the existing concept of marriage being a union of man
and woman is not accurate and they need a broader concept. But even if the inductive
method concludes that marriage in all cultures at the moment exists only as the rela-
tion between a man and a woman, they could develop for the purpose of classification
a concept of marriage which is more abstract without relying completely on the existing
practice of legal cultures but still relying on the existing practice enough not to develop
a utopian concept.

On a higher level of abstraction, from the point of view of legal theory we can say
that the institution of marriage is the relation between subjects empowered by particu-
lar legal systems to establish such a relation by a specific process (how question) that
performs the function (why question) of providing facilities for private arrangements
between individuals and possibly the redistribution of goods.3! These functions can
result in realization of further social and individual interests or disinterested purposes.

It depends on a legislature’s will whether the relations of marriage are to be en-
acted following the most abstract and broadest concept or the narrower meaning of

31 On how-why questions see: TUZET, G. A Strange Kind of Artifact. In: BURAZIN, L. - HIMMA, E. K. —
ROVERSI, C. (eds.). Law as an Artifact. New York: Oxford University Press, 2018, p. 238.
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the concept discriminating against some types of partnerships based on idea that such
differences ground specific interests and purposes. What theory can offer to practice is,
firstly, to develop types of marriage corresponding to all instances of marriage found in
different cultures in accord with some criteria (including the functions of marriage) and,
secondly, to develop, based on such categorization, models of marriages which might
be at the disposition to policy-makers. If the actors accept a theoretical model in their
legal practices, we can say that theory has influenced the practice.

3.2 FOLK CONCEPT

The term folk concept in legal theory denotes ordinary peoples’ beliefs
about the nature and content of law. The term is used to refer to the ordinary intuitions
people have about the nature and content of law that ground the linguistic conventions
for using the term law. Conceptual analysis is supposed to flesh out those folk intuitions
to the extent that they are coherent.32 Following this understanding of the term folk con-
cept of law, we will use it to stress the difference between concepts developed by legal
theorists and those actually used by norm-users (in a broader sense). The approaches
to law which prioritize the folk concept as what truly matters in researching the law,
shift the focus from the meta-language of theoretical constructions to the language of
actual practice which is the subject of theoretical meta-language. We will identify three
insights which the gestalt-switch from theory to practice discovers as important for
law-functions explorers.

Firstly, insisting on using folk concept correctly reminds us that legal concepts de-
pend on the human mind, on the consciousness of humans if we use the terminology of
Alf Ross. The primary and irreducible forms of consciousness are beliefs (conceptive
or cognitive) and attitudes (interests). Assuming a given attitude, cognition (beliefs) can
direct the action whereas beliefs are shaped by concepts.3? However, it is important to
notice that for an artifact to exist it is enough that it exists in someone’s mind. It is not
necessary that it exists in the consciousness of all subjects relevant to some practice.

For instance, the banana in the museum can exist as an artifact for the artist although
the public in general refuses to recognize the banana as the same artifact as the artist
thinks it is. In the same vein, the concept of law can exist in the minds of those interested
in the legal theory. Even if it is not present in the minds of those people whose practice
the theory describes, it is an artifact accepted by the group (or theoretical school) of
legal theorists. On the other hand, it is presupposed that the point of the community
that explores the reality is to develop their artifacts with some theoretical or practical
purpose regarding reality, and the reality of the legal theory as well as of legal science
is the specific social practice of people.

Secondly, the proponents of folk concepts, in opposition to what was noted above,
stress the importance of the mind not of legal theorists, but the minds of those who

32 See: JACKSON, F. From Metaphysics to Ethics: A Defence of Conceptual Analysis. Oxford: Clarendon
Press, 1998.
33 ROSS, A. On Law and Justice. New Jersey: The Lawbook Exchange, 2004, p. 299.
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participate in the particular social practice. Further, it is important to make distinctions
between different groups of norm-users.

Norms are used by professionals (legislators, judges, administrators) performing the
functions of law, professionals (prosecutors, attorneys in law) who can activate the func-
tions of law and ordinary citizens who are affected by the law. When talking about folk
concepts, scholars are usually focused on ordinary citizens (folk in the narrow sense)
although legal professionals have their own concepts in mind that are different from the
concepts of ordinary people. For instance, if you ask an ordinary citizen and a judge
what are the sources of law or what is discrimination, or a victim, the answers will be
different. It could be that both discourses, at least in some areas of experience, belong
to the same language but it does not have to be the case for all the experiences of law.
The methodological question is which discourse of legal practice is relevant for legal
theorists? When talking about a folk concept in this paper, if not explicitly stated to the
contrary, we will presume that it covers both professionals and folk in the narrow sense.

Finally, the folk concept stresses the contingent character of law. The contingency
thesis can be divided in two parts.

The first part refers to the contingency of the appearance of law which implies that
the law, as well as any other artifact, does not have to exist and might cease to exist at
some point.3* If there was no concept of law in the minds of some people, the artifact
law would not exist. As stressed above, not everyone must have a concept of law in
a community for law to exist as an artifact. Babies don’t have a concept of law. But at
least some folk or legal theorists have to have that concept.

The second part refers to the contingency of the content of law, that is that different
conceptions of law exist in different communities. By distinguishing between these two
parts of contingency thesis and focusing only on the second part, we can construct the
weak and strong contingency thesis.

The weak contingency thesis can be defined as claiming that most of the content of
legal systems in different cultures may be, and usually, is different, but denies the pos-
sibility that the overall content of the legal system in one community can be completely
different from the contents of the legal systems in other communities. For instance,
a theorist could claim that every legal system has to prohibit some acts that breach the
peace, and if there is no prohibition on killing innocent people or theft it’s not a legal
system. All other content can be different in different cultures. The proponents of this
thesis can be called weak conventionalists and they could agree with both groups of
essentialists.

The strong contingency thesis can be stipulated as accepting the possibility of the
existence of /aw in a community with no minimum content of law the same in other
communities regulated by law. If no additional constraints were made, this thesis could
be formulated as “[l]aw is whatever people identify and treat through their social prac-
tice as law” 3°

34 SCHAUER, Law as a Malleable Artifact, p. 36.
35 TAMANAHA, 4 General Jurisprudence of Law and Society, p. 194.
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The proponents of this thesis can be called strong conventionalists. If an essentialist
accepts that folk terms are defined by folk linguistic conventions, they could agree that
in a trivial sense the strong contingency thesis is correct. But as formulated here, the
thesis refers not to different terms for the same thing, but to the completely different
content of concepts that, for some reason, are called law according to a strong conven-
tionalist’s view. For instance, if citizens of an island have in their consciousness only
traditional rules prescribing only transcendental inconveniences for not obeying the
rules, while the state’s normative system which forbids the use of force does not touch
citizen’s consciousness, the concept of law of that island culture will not include the
concept of sanctions enforced by humans. However, it still should be considered law
and not something else.

3.3 THE MUSEUM OF THE LAW

The above insights about analytical and folk concepts of law can be assem-
bled into one method of researching law and exploring the functions of law in particular.
Imagine the project of opening a museum of law.3¢ This mental experiment seems to be
a suitable tool for explaining a method since we start from the presupposition that law
is an artifact and that the museum is the usual place where artifacts are displayed for
those interested in experiencing them.

The purpose of our museum is to put the legal system before the public as an intel-
lectual artifact whereby physical artifacts serve to present it. To be more precise, the
point of this museum is to manifest diverse models of legal orders and to portray what
distinguishes this kind of social practice from other practices. We will expand this idea
of the purpose of the museum with additional requirements later on through the expli-
cation of the story.

In addition to the purpose of the museum stated above, we need in this museum of
law, like in any other, a specific classification for systematically distinguishing artifacts
and to store them in different units: similar artifacts on the same shelf, and different ones
on the different shelves.

Let us focus for a moment on the practice of classifying artifacts in museums in
general.

Firstly, let’s begin by illustrating what was previously said about weak essential-
ism.37 The classification practice for the purpose of a museum fits with the idea of a stip-
ulated essence of a thing without touching the tenets of strong essentialism. When using
the term stipulated essence, this is not to say that a thing such as law really lacks any
true essence, but only that humans could have different and possible incommensurable
concepts about what is the essence. It could also be the case that we do not share, at least

36 The primary objective of “imagining the project of opening a museum of law” is to contribute to the “un-
derstanding of a scientist s conceptual apparatus” (see KUHN, T. S. A Function for Thought Experiments.
In: KUHN, T. S. The Essential Tension: Selected Studies in Scientific Tradition and Change. Chicago:
University of Chicago Press, 1977, p. 242). For more on thought experiments, see: Thought Experiments.
In: Stanford Encyclopaedia of Philosophy [online]. 2023 [cit. 2024-08-13]. Available at: https://plato
.stanford.edu/entries/thought-experiment/.

37 See page 7 above.
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momentarily, common criteria which enables us to make the same decision on what
is the true concept of a thing. What makes the discussion on the concept of law more
complicated is the diversity of methods such as the method of identifying necessary and
sufficient properties something needs to contain to be considered as that kind of a thing;
or the method of identifying the typical features of a thing, which are not necessarily to
be satisfied individually, for something to be considered as a kind of a thing.

We are aware that the artifacts in a museum can be organized in different ways, but
the classification cannot be arbitrary.3® For pragmatic reasons there should be a clas-
sification that will enable us to encompass all artifacts which are to be considered
belonging to the same concept and separated from those belonging to others. And this
classification can be better or worse, depending on the purpose to be realized. There is
a requirement that the classification should be comprehensive so as not to lose sight
of some of the past or existing artifacts of the kind we are interested in displaying. In
addition, the classification should enable the preservation of enough space on the shelf
for artifacts of the same kind that up to the moment are still not known but nevertheless
can be reasonably expected to appear in the future. However, the classification has to be
sufficiently selective to distinguish different kinds of artifacts, otherwise the museum
would not be sufficiently informative about the differences among things in the world.

Secondly the practice of classification discovers the role of theorists.3? This practice
is not necessarily based on the account of the popular mind in some particular com-
munity because the purpose of the museum does not have to be to present artifacts as
the ordinary people in the specific community perceive them. The classification can be
based on the understanding of an expert who is knowledgeable in many, if not all, of
the artifacts we want to display. In that context the theory involved in higher levels of
abstraction can be useful for dealing with all existing and possible future instantiations
of the type of artifact. Additionally, it is worth mentioning that the models of theorists
on artifacts could be presented in the museum as artifacts.

In general, everything noted about the classification of artifacts in museums is ap-
plicable for our museum of law. Let us focus on other insights mentioned in previous
subsections.

For the purpose of classifying artifacts of law, an analytical concept of law can be
stipulated with the suggestion that the function of law is the essential feature of law
(weak essentialism).40 The concept can be developed deductively, but the process can
also include the inductive method as much as possible to make conclusions important
for defining the concept.#! The purpose of the museum stipulated at the beginning of
this section requires that the concept of law used for classification is not a concept of
any particular municipal law or even of all municipal laws. It is a concept of law as
trans-local phenomena in the broadest sense.*?

w

8 This idea is based on Kantorovich’s conceptual pragmatism. See: KANTOROWICZ, H. U. The Definition
of Law. Cambridge: Cambridge University Press, 1958, p. 5.
39 See pages 8 and 9 above.
40 See pages 7 and 8 above.
41 See page 8 above.
42 See page 9 above.
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In addition to what was already said about the museum, its purpose can be further
specified as a theoretical-practical purpose: to achieve a better understanding of law
and/or to use an understanding of law in legal practice. Or the purpose can be specified
as providing information to legal professionals and/or ordinary citizens. The insights
about the folk concept of law*3 are also important for these purposes and especially
when resolving the contingency problem.

The contingency problem could be used to argue against the establishment of such
a museum.** But, the weak contingency thesis does not have to necessarily contradict
the project. By fully considering the diversity of the content of most legal systems
which depend on particular cultural conditions, the museum is focused on identifying
the minimum content of law that is the same in any community ruled by law.*> If some-
one would like to reject the idea of the museum of law, the employment of the strong
contingency thesis is better strategy since it claims the impossibility of the identification
of the minimum content of law.

There are two possible answers to the strong contingency thesis: a) the scientific na-
ture of the posited theory and b) the historical (genealogical) approach to concepts. One
reply does not exclude the other, and both rely on the idea of the purpose of the project.
In our project of the law museum, we imagine that these two additional purposes — the
scientific theory and the historical approach — are both accepted by the directors of the
museum.

Accordingly, the first reply to critics is to accept the contingency thesis as the re-
quirement for testing the analytical framework which is a regular constraint for any
theory purported to be scientific in a proper sense. The scientific construction of the
theory of law includes embedding the property of falsifiability in the set of analytic
claims about law.4¢ Once the minimum content of the legal system is determined for
the purpose of our museum, then we can test whether some normative systems contain
the minimum content that is determined to be as essential to the law. If the stipulated
minimum content of law does not exist in the phenomenon considered by some to be an
instantiation of law, then we can correct our classification or remove the phenomenon
from the shelf as not relevant for the museum.

The data for testing the analytical framework which presupposes a common denom-
inator for different phenomena called law could be found in folk opinion i.e., whether
people in different communities recognize the common denominator that is theoretically
presupposed in the social practice which they call /aw. As already noted, the relevant
folk group can be ordinary citizens and/or legal professionals.?

Until such an empirical investigation of the folk understanding of law occurs, the
theorist developing an analytic concept is required only to accept the falsifiability thesis
on common features of law.® In other words, they have to present the thesis of their

43 See pages 10-12 above.
See pages 10 and 11 above.
45 See page 8 above.

46 See ibid.

47 See pages 8 and 11 above.
See page 8 above.
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theoretical practice as suitable to be abandoned if the data shows that people in some
communities consider something to be law and characteristics presupposed by the re-
searcher to be common are not recognized by that particular culture.

In the context of the purpose of the museum to be based on scientific theories, more
or less strict methods could be used for stipulating concepts. The stricter method is to
define concepts as a category of necessary and sufficient elements. The more flexible
way would be to collect typical features, a method recognized in Wittgenstein’s family
resemblance® concept of law which allows important (in combination sufficient) but
not individually necessary features of law. In any case, the scientific nature of theories
can absorb the strong contingency thesis.

The second response to the strong contingency thesis relies on supporting the con-
structed concepts by historical data which reveal human nature. Since the purpose of the
museum is trans-local in the broadest sense, the researcher will be forced to use existing
knowledge on the human development from the very beginning of mankind and this
knowledge can be found in the sciences of history.50 If an analytical framework can be
supported with such data, then it might be claimed that features of a particular legal or-
der chosen by any historical community are not completely independent of a universal
concept of law as developed through human history. For instance, the UN system of law
has not appeared out of nowhere. The founding fathers designed this system in light of
previous international law models and, more importantly, the concept of municipal law
that has existed for centuries.

Historical research can confirm that the concept of law is not contingent although it
can manifest in different forms. As a matter of fact, members of a community can use
the term /aw for anything, as claimed by strong conventionalists, but something labelled
by the word law would still not be the law from the perspective of others accepting the
concept of law as containing universal content visible through the history of communi-
ties governed by law. In the eyes of those that share such a concept, when the essential
content is removed from the normative system, it stops to be legal anymore. Even when
strong conventionalists refer to primitive societies as societies under law to support their
thesis, they are still mentioning some features of law e.g., punishment (centralized or
decentralized) which can be considered as common to all legal orders in history. What
they are criticizing, in fact, refers to analytical jurisprudents who, according to them,
claim the necessity of a higher level of development of these features through the estab-
lishment of centralized institutions for something to be called law.>!

Finally, it is important to repeat that the purposes of the inquiries relevant for the
museum are stipulated by the directors of the museum before the inquiries about law
starts. These purposes are not claimed to be universal requirements for all and every
project on opening museums. Consequently, there is no need to investigate whether
some requirements for inquiry are universally better than others. The issue of crite-
ria for distinguishing between different inquires, for instance between scientific and

49 WITTGENSTEIN, L. Philosophical Investigations. Oxford: Basil Blackwell, 1958, p. 32.

50 This idea is closest to Alf Ross’s concept of the ‘dynamic sociology of law’. See: ROSS, On Law and
Justice, p. 23.

51 TAMANAHA, B. 4 Realistic Theory of Law. Cambridge: Cambridge University Press, 2017, pp. 86, 92.
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non-scientific research, might be considered relevant or irrelevant to legal theory.>2 It
depends on the purposes of the inquiry. For instance, in contrast to the scientific concept
of theory, theory can also be understood as the result of a conceptual practice which is
valuable per se.

Consider two notes on this understanding of legal theorists’ practice as non-scientific
conceptual practice. First, since it is concerned only with explaining our conceptual
practices in a way that such explanations could be evaluated but are not intended to
be tested in practice, this strategy seems to avoid the contingency problem. It is true
that what a group calls law depends on the conceptual practice. However, there are no
reasons why this practice should necessarily be uniform and thought to be our prac-
tice. It could be the case that different groups with different conceptual practices exist
and produce concepts, of which at least some are not grasped by national dictionaries.
Among these groups, legal theorists could be only one of them. Second, even if legal
theorists are actually identifying our existing conceptual practice i.e., the conceptual
practice of both ordinary citizens and legal professionals without testing their theories,
conceptual analysis does not have to be the sole domain for their work. Besides this
engagement, there exist other important theoretical practices that are valuable per se.
The development of theoretical models on possible legal orders is valuable even when
not utilized by current legal professionals or ordinary citizens. However, if the model
is to be relevant for a discussion on legal problems it has to address the probability and
conditions for its implementation.

Both notes show that a non-scientific approach to law, although ignoring the strong
contingency thesis, still faces the contingency problem.

4. CONCLUSION

In the previous sections, two sequences of reasoning on identifying the
functions of law were revealed, different views enlightening important aspects of each
stage were clarified and challenges requiring decisions for moving forward through
them were detected. The diversity of propositions on functions were clarified by dis-
tinguishing the roles and types of functions found in artifact theories (sec. 2.1) and an-
alytical and folk concepts of functions explained (sec. 2.2 and 3). The main challenges
for the project searching for the functions of law recognized in the axiomatic and meth-
odological sequences of inquiry are identified as the function-artifact relation (sec. 2.1)
and the contingency problem (sec. 2.2 and 3). We will summarize the main insights and
conclusions presented in the previous sections.

At the axiomatic stage, the reasoning starts by accepting two theses.

Accepting the proposition that an artifact has a function leads the researcher of
law-functions to address counterclaims and clarify what it means to say that an arti-
fact has a function. The two counterclaims are that not all artifacts have functions (the

52 For critical stand towards such demarcations see: LEITER, B. Legal Positivism about Artifact Law: A Ret-
rospective Assessment. In: BURAZIN, L. —- HIMMA, K. E. — ROVERSI, C. (eds.). Law as an Artifact.
New York: Oxford University Press, 2018, pp. 11-12.
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black swan problem) and that not all artifacts have real functions (the phantom function
problem). The philosophy of artifacts accepts that the black swan problem can appear in
some examples of artifacts, e.g., the artifacts of art. The problem could be caused by the
disagreement between the creator of the artifact and the audience. But this disagreement
seems not to exist for public artifacts such as law. The phantom function problem could
be resolved by distinguishing what the thing is really created for from what it represents
by its use. But, as has been shown, the problem remains in cases where this distinction
does not exist. However, even if it is proven that some institutions of law have phantom
functions, it does not mean that law itself has only phantom functions. To come to such
a conclusion, the functions of law have first to be identified. And that means that this
possible conclusion does not make the project on searching for the law-function point-
less itself. There are several meanings of the term function which can be explained by
making two key distinctions: function as purpose v. function as effect, and output func-
tion v. operative function. In the framework of these two distinctions, we can again dis-
tinguish real v. phantom functions and one key function v. several equal-value functions.

The acceptance of the proposition that law is an artifact can lead (depending on
other stipulations) to a minimum content of law (MCL) thesis which in the context of
functions means that norms that are necessary to exist for a function to exist must be the
same in all legal systems. So, the task of the researcher of law-functions is to identify
such norms. But before that, they must address the contingent content of law (CCL)
thesis which opposes the idea that such norms exist. The conflict between these two
theses is the result of the tension between broader conceptions of law and the solution
should be sought by the proper analysis of the tension between essentialism and con-
ventionalism.

At the methodological level, positions towards essentialism and conventionalism
must be adopted. The proper analysis of the tension between them is based on the set-up
for explaining the analytical and folk concepts of law. Within the proposed set-up, the
analytical concept refers to the conceptual practices of those who research the nature of
law, and the folk concept refers to the conceptual practices of norm-users. Norm-users
are ordinary citizens (original version) and legal professionals applying legal norms.

The proposed analytical set-up uses analytical tools for better understanding the
relevant conceptual practices. In the domain of analyzing the analytical concept, these
tools are differentiations between the following elements: strong essentialism (MCL
exists independently of social practice) v. weak essentialism (stipulates MCL for specif-
ic purposes); local subjects of research (the single normative framework) v. trans-local
subjects of research (several different normative frameworks); inductive methodology
(aggregate data on legal enactments; a combination of conceptual analysis and other
sciences providing empirical data) v. deductive methodology (developing concepts with
an informative view on the discourse of relevant sciences and contemplation on more
abstract concepts); and theoretical purposes of the research (no practical implications)
v. practical purposes of the research (practical implications if theoretical frameworks
are used by practitioners). The practical implications of the theoretical frameworks can
be at the level of institutions of law (presented in the paper) and at the level of the legal
system. If the goal of the theoretical practice is to research trans-local phenomena, then
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the analytical concept transcends local cultures. The MCL can be stipulated/discovered
based solely on an indicative or deductive method or in combination of these two in
a way separating two phases: the phase of developing the analytical concept (which
can, but does not have to, include inductive method of collecting data) and the phase of
testing what was stipulated by the analytical concept.

The focus on folk concepts is a kind of gestalt-switch from theory to practice. Three
important insights can be noted from this shift: legal concepts depend on legal con-
sciousness (human mind); the legal consciousness of those who participate in the social
practice researched by legal theorists is crucial; and law has a contingent character.
Three notes on these insights can be made. The first note refers to the thesis on the
dependence of legal concepts on legal consciousness. The specific concept of the the-
orists of law, even when not present in the minds of those whose practice the theory
aims to describe, can be seen as an artifact of that group of legal theorists. However,
it is presupposed that the purpose of that group is to develop their artifacts with some
theoretical or practical purpose regarding reality (the specific social practice of people).
The second note, in reference to the insight on the importance of norm-users, emphasiz-
es the importance of the distinction between different groups of norm-users. The third
note refers to the claim about the contingent character of law. This claim can refer to
the contingency of the appearance of law or to the contingency of the content of law
(CCL). In reference to the CCL thesis we can differentiate weak conventionalists (most
of the content can be different in different cultures but there is MCL) and strong con-
ventionalists (no MCL has to exist; law is whatever people identify and treat it through
their social practice as law).

The method of researching the functions of law can be based on insights given
through the set-up of analytical and folk concepts. These insights can be united through
the thought experiment of the project of opening the museum of law (a museum is
the usual place where artifacts are exposed). The museum has a purpose and provides
a classification of the artifacts (1 and 2 below). It develops analytical concepts important
for classification and choosing the proper methodological approach for justification of
analytical concepts (3 and 4 below).

(1) Purposes: The general purposes are: (a) to put the legal system before the public
as an intellectual artifact whereby physical artifacts serve to present it; and (b) more
specifically to manifest diverse models of legal orders and to portray what distinguishes
law as a kind of social practice from other practices. Additional purposes (depending
on the development of the project) are: (i) the necessary purpose if the nature of law is
to be explained to develop the concept of law as trans-local phenomena; (ii) the specif-
ic purpose related to targeted audience: a) theoretical or theoretical-practical purpose
(better understanding of law; and possibly the use of theory in legal practice); b) the
purpose of informing the legal professionals and/or ordinary citizens; and (iii) the pos-
sible additional purpose if the justification for analytical concepts is to be provided: to
develop a museum based on scientific theories and/or historical approach to concepts.

(2) Classification: Classification is based on stipulated analytical concepts. It should
be comprehensive and selective, and it should be based on the appropriate method (e.g.,
the necessary and sufficient properties method (NSPM); the typical features method
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(TFM)). The role of theorists in classification is crucial (expert-based activity; knowl-
edge of many/all relevant artifacts; use of theory for classification; theoretical models
that can also be presented as artifacts in museums).

(3) Analytical Concept: The analytical concept of law is stipulated and contains the
concept of function of law as the essential feature of law (weak essentialism). The con-
cept of law can be developed deductively, but the process can also include the inductive
method as much as possible to make conclusions important for defining the concept.

(4) Justification (the contingency problem): Regarding the weak CCL thesis, the
museum can recognize the diversity of legal systems but be focused on MCL. Regard-
ing the strong CCL thesis two responses are offered: a) the importance of the scientific
nature of the posited theory and testing the analytical framework (testing based on folk
opinion: ordinary citizens and/or legal professionals; accepting that methods on the
stipulation of concepts in the context of the requirement for the museum to provide
scientific theory can be differentiated as stricter methods (NSPM) and flexible methods
(TFM)); b) acknowledging the historical approach to concepts (stipulated concepts sup-
ported by historical data which reveals human nature; data on human development from
the very beginning of mankind (for tans-local subjects of research); and assistance from
sciences of history). Two notes on these two approaches addressing the contingency
problem were made: the theorist developing an analytical concept of law is required
only to satisfy the falsifiability of thesis on common features of law; the analytical
framework supported with historical approach can be seen as a universal concept of
law as developed through human history. Finally, since the purposes of the inquiries
relevant for the museum are stipulated there is no need to investigate whether some
requirements for inquiry are universally better than others. However, a non-scientific
approach to law, although ignoring the CCL thesis, still faces the contingency problem
(different conceptual practices; and existence of other theoretical practices, in addition
to conceptual practices, that must explain probability and conditions for the implemen-
tation of models).
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Abstract: The paper deals with the problem of conflicts between fundamental rights by presenting
and analysing one of the possible methods for the resolution of such conflicts. The method
in question is the so-called interpretative-subsumptive method, developed by Spanish legal
philosopher Juan Antonio Garcia Amado. The interpretative-subsumptive method represents
an alternative to the mainstream method used for the resolution of conflicts between funda-
mental rights — judicial balancing, and particularly the version developed by Robert Alexy.
After the introduction, interpretative-subsumptive method is contextualised by presenting
Garcia Amado’s ideas which are of relevance for the inquiry — his inclusive legal positivist
views, the theory of legal interpretation he ascribes to and his understanding and typology
of fundamental rights and their conflicts. After that, in the central section of the paper, the
theoretical framework of the interpretative-subsumptive method is presented, along with its
application to a Spanish Supreme Court case, followed by the criticism that has been raised
and ending with conclusions.
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1. INTRODUCTION

The problem of conflict of fundamental rights is one of the most important
problems modern societies are faced with. Contemporary constitutions usually contain
provisions protecting certain fundamental rights, such as the right to life, the right to
privacy, the right to freedom of expression, personality rights etc. These rights can (and
often do) come into conflict.! For example, a particular statement can be understood as

* This paper is an expanded version of the presentation given at the Czech-Croatian Collogium in Legal
Theory, held on 24 May 2024, at the Faculty of Law, Charles University and is based on the research
conducted during the doctoral studies at the Tarello Institute for Legal Philosophy in Genoa.
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21 000 Split, Croatia. E-mail: marin.kersic@pravst.hr; ORCID: https://orcid.org/0000-0002-0964-4625.

I For an overview of the discussion about conflicts between fundamental rights, see MALDONADO
MUNOZ, M. Derechos y conflictos: Conflictivismo y anticonflictivismo en torno a las derechos funda-
mentals [Rights and conflicts: Conflictivism and anticonflictivism around fundamental rights]. Madrid:
Marcial Pons, 2021, pp. 22-24. See also SMET, S. Resolving Conflicts Between Human Rights: The
Judge's Dilemma. Abindgon: Routledge, 2017, pp. 499-521.

© 2024 The Author. This is an open-access article distributed under the terms of the Creative 31
Commons Attribution License (http://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



protected by freedom of expression (and therefore it would be permitted), but it could
also be understood as infringing personality rights of others person (and therefore it
would be prohibited). Judges are then faced with the problem of should the expression
of such statement be permitted or prohibited? In such cases, the classical methods used
for resolving normative conflicts (lex superior, lex posterior, and lex specialis) are usu-
ally not applicable, since the provisions regulating fundamental rights are usually on the
same hierarchical level, were enacted at the same time, and no general-special relation
can be established between them.? To decide such cases, various legal methods have
been proposed and used. The most influential and widely used method among them is
judicial balancing, and in particular the method developed by Robert Alexy and further
refined by his disciples.? However, beyond different possible understandings of judicial
balancing (the Alexyan and the other, non-Alexyan ones, such as the one from Aharon
Barak,* Manuel Atienza,’ or Riccardo Guastini®), other alternative, non-balancing meth-
ods for the resolution of conflicts between fundamental rights have been developed.

This paper presents a reconstruction of one of these alternative non-balancing ap-
proaches to the problem of conflict between fundamental rights, namely the one from
Spanish professor Juan Antonio Garcia Amado. Two reasons for analysing his method
can be given: first, he is one of the most vocal critics of theories of judicial balancing,
criticising various aspects of it and rejecting it altogether. Second, Garcia Amado de-
veloped a procedural and formalized method, which he calls interpretative-subsumptive
method, and which consists of five steps that are logically formalized and as such easily
applicable to concrete cases.

The paper is divided into five sections: after the first introductory section, Garcia
Amado’s ideas and his interpretative-subsumptive method will be contextualised by pre-
senting his legal positivist approach (2.1), his understanding of legal interpretation (2.2),
and his typology of fundamental rights (2.3). After this, the interpretative-subsumptive
method is first presented (3.1) and its application presented on a Supreme Court of
Spain case (3.2). This is followed by presenting some of the criticisms of the interpre-
tative-subsumptive method (4.) and ending with conclusions (5.).

2 See, for example, GUASTINI, R. L interpretazione dei documenti normativi [The interpretation of norma-
tive documents]. Milan: Giuffre, 2004, p. 218; and MARTINEZ ZORRILLA, D. The Structure of Conflicts
of Fundamental Legal Rights. Law and Philosophy. 2011, Vol. 30, No. 6, pp. 730-731.

3 ALEXY, R. 4 Theory of Constitutional Rights. Oxford: Oxford University Press, 2002.

4 BARAK, A. Proportionality: Constitutional Rights and their Limitations. Cambridge: Cambridge Univer-
sity Press, 2012.

5 ATIENZA, M. El derecho como argumentacion [Law as argumentation]. Barcelona: Editorial Ariel, 2006.

6 GUASTINI, R. Ponderazione: Un’analisi dei conflitti tra principi costituzionali [Weighting: An analysis
of conflicts between constitutional principles]. Ragion pratica [Practical Reason]. 2006, Vol. 26, No. 1,
pp. 151-159.
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2. CONTEXTUALISING INTEPRETATIVE-SUBSUMPTIVE
METHOD

2.1 GARCIA AMADO’S LEGAL POSITIVISM

Contextualising Juan Antonio Garcia Amado as an author is not challeng-
ing, since he explicitly addressed and analysed competing conceptions of law in his
works and adopts a legal positivist view, criticising natural law approaches. Garcia
Amado’s views are close to those of H. L. A. Hart: he defends the separability thesis,
the thesis of the social sources of law and the idea of the existence of judicial discre-
tion.” Garcia Amado is an inclusive legal positivist, highly critical of what he calls
the (neo)constitutionalist approach to conflicts between fundamental rights. In Garcia
Amado’s view, Alexy’s theory of judicial balancing represents a version of such (neo)
constitutionalist approach, and he develops his approach in response to it, as he finds
it problematic.® As a vocal critic of (neo)constitutionalism, Garcia Amado understands
it as a version of legal moralism (iusmoralismo), which stands in contrast with the pos-
itivist position he advocates.’

The (neo)constitutionalist approach to conflicts between fundamental rights is char-
acterised by four theses with which Garcia Amado disagrees.!? First, what can be la-
belled the rights as principles thesis: constitutional norms that express fundamental
rights are principles, and principles are qualitatively different from other types of legal
norms. Second, the necessity of balancing thesis: the method used for the application
of principles is balancing, and their application does not follow the interpretative-sub-
sumptive method. Third, the suitability of balancing thesis: balancing is particularly for
resolving fundamental rights cases,!! since such cases are always (or almost always)

7 ORTEGA GARCIA, R. Nota introductoria [Introductory Note]. In: GARCIA AMADO, J. A. (ed.). Decidir
v argumentar sobre derechos [Deciding and arguing about rights]. Mexico City: Tirant lo blanch, 2017,
p. 17. On Garcia Amado’s legal positivism, see GARCIA AMADO, I. A. El derecho y sus circunstancias:
Nuevos ensayos de filosofia juridica [Law and its circumstances: New essays on legal philosophy]. Co-
lombia: Universidad Externado de Colombia, 2010, p. 27.

See GARCIA AMADO, J. A. El juicio de ponderacion y sus partes: Una critica [The judgment of weight-
ing and its parts: A critique]. In: ALEXY, R. (ed.). Derechos sociales y ponderacion [Social rights and
weighting]. Madrid: Fundacion Coloquio Juridico Europeo, 2009, pp. 249-331; GARCIA AMADO, EI
derecho y sus circunstancias... [Law and its circumstances. .. ], pp. 129-168; and GARCIA AMADO, J. A.
(Que es ponderar? Sobre implicaciones y riesgos de la ponderacién [What is weighting? On the impli-
cations and risks of weighting]. Revista Iberoamericana de Argumentacion [Iberoamerican Journal of
Argumentation]. 2016, Vol. 13, pp. 1-22.

Garcia Amado differentiates between two variants of iusmoralismo: the “iusnaturalist” (iusnaturalista)
and “non-iusnaturalist” (no iusnaturalista) one. The most important contemporary legal philosopher who
is a supporter of iusnaturalist variant of iusmoralism is John Finnis, and among the authors who embrace
non-iusnaturalist variant of iusmoralism are Robert Alexy and Manuel Atienza. GARCIA AMADO, De-
cidir y argumentar sobre derechos [Deciding and arguing about rights], p. 128, fn. 5.

Ibid., p. 81.

The notion of “fundamental rights case” (caso iusfundamental), used by GARCIA AMADO, Decidir
v argumentar sobre derechos [Deciding and arguing about rights], pp. 90-94, is wider than the notion of
“conflict between fundamental rights” (conflicto de derechos fundamentales). What makes a case a funda-
mental rights case is not the presence of a conflict of fundamental rights or constitutional principles; a case
is a fundamental rights case when it has to be resolved by determining if, in the concrete case, the essential
content (contenido esencial) of the fundamental right in question is limited. A fundamental right case is the
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cases of conflicts between fundamental rights (or between fundamental rights and other
constitutional principles), and as such, they are cases of conflicts between principles.
Fourth, what can be called the exemplariness of balancing thesis: in their best decisions,
constitutional courts resolve fundamental rights cases by balancing.

Garcia Amado, on the other hand, defends the following four theses.!2 First, what can
be called the preliminary distinction thesis: it is not true that the majority of fundamental
rights cases (caso iusfundamental) are cases of conflicts between fundamental rights (or
conflicts between fundamental rights and other constitutional principles, conflictos de
derechos fundamentales). Second, the application of balancing thesis: constitutional
courts, such as the Spanish or the German ones, do not, as a matter of fact, resolve most
cases of fundamental rights cases by balancing. Third, the elusiveness of balancing
thesis: even when it appears that courts use the method or language of balancing, the
reasoning of the court is interpretative-subsumptive; but sometimes, in order to avoid
the more complex argumentation of their interpretative choices, the courts act as if they
have used balancing. Fourt, the conversion thesis: virtually any case can be converted
into a fundamental rights case, and any fundamental rights case can be converted to the
case of conflicts between fundamental rights that can be resolved by balancing, but this
has dangerous consequences for the protection of fundamental rights.

From these four main theses that Garcia Amado puts forward, it can be seen that he
is critical of judicial balancing as method for resolving conflicts between fundamental
rights in four aspects: by advocating the first thesis, he criticises the scope of the appli-
cation of the method of judicial balancing and its alleged inflation, arguing that in many
cases which are resolved by judicial balancing we do not have conflicts between funda-
mental rights at all. By putting forward the second thesis, he criticises what he considers
to be the misrepresentation of the method used to decide fundamental rights cases. By
defending the third thesis, he criticises the convenience of the method, arguing that it
is easier for the judge to appeal to balancing instead of engaging into more complex
legal argumentation. Finally, by defending the fourth thesis, Garcia Amado criticises the
perceived danger of the method for the protection of fundamental rights.

one in “in whose resolution the primary and essential normative argument is found in the constitutional
norm which regulates that fundamental right” [translation by the author] (ibid., p. 92). A hypothetical
example given by Garcia Amado to illustrate one fundamental right case is one of a country which has
a fundamental right to religious freedom and no norms which prohibit the sacrifice of gorillas. The ques-
tion he poses then if a religious rite which includes the mass sacrifice of gorillas could be prevented or
sanctioned? If the principle of legality is valid in that country, such practice could not be prevented or
sanctioned since it is not prohibited, and since it would also arguably violate the fundamental right to
religious expression. The justification of a prohibition of such sacrifice would have to be done by referring
to some other fundamental right or some other constitutional right regulating basic functions of the state.
See ibid. Not all fundamental rights cases are cases of conflicts between fundamental rights; there can be
fundamental rights cases which do not presuppose conflicts between two fundamental rights. Based on
the distinction between the notions of fundamental right case and conflicts between fundamental rights,
Garcia Amado criticises the idea that fundamental rights cases should be resolved by balancing: if there
is no conflict between two fundamental rights in a fundamental rights case, what should be put on the
imaginary opposite side of the scales? (ibid., p. 94).

GARCIA AMADO, Decidir y argumentar sobre derechos [Deciding and arguing for rights], pp. 81-82.
See also GARCIA AMADO, El juicio de ponderacion y sus partes... [The judgment of weighting and its
parts...], pp. 250-252.
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2.2 LEGAL INTERPRETATION

Garcia Amado understands interpretation as “establishment of meaning of
legal statements”,!3 and distinguishes three basic conceptions (or theories) of interpre-
tation: first, a positivist or linguistic one, second, an intentionalist or voluntarist one,
and third, the axiological or material one.'* The theory of interpretation he adopts is the
first one. This positivistic or linguistic theory (proponent of which is also H. L. A. Hart)
is characterized by the following main ideas:!> (1) all law is contained and exhausted
in normative sentences; (2) such sentences, expressed in ordinary language (special-
ised or not) are characterised by the problem of indeterminacy: either by ambiguity or,
more often, by vagueness;!6 (3) the consequence of this inkerent indeterminacy makes
interpretation a mediating activity between the expression of a norm-formulation!” and
the solution of the case to which it applies; (4) the interpreter must choose between the
possible (but only between the possible) interpretations;!® (5) this choice is discretion-
ary, but must not be arbitrary, which means that the judge must justify their choice with
arguments: (6) when the judge applies a norm by giving it a meaning that goes beyond
the possible interpretations, they no longer interpret but creates a new norm that replac-
es (and neither specifies nor complements, as Garcia Amado indicates) the applicable
norm; (7) the situation just described raises a serious problem of legitimacy, especially
in a democratic society and since the judiciary lacks the legitimacy to create norms,
unlike the legislature, which is the representative of popular sovereignty; (8) finally,
there are situations in which the judge is entitled to apply norms that they have created,
for example, in cases of legal gaps or in cases of antinomies that cannot be resolved by
applying meta-rules like lex superior, lex posterior or lex specialis.

2.3 TYPOLOGY OF FUNDAMENTAL RIGHTS

Having present Garcia Amado’s understanding of interpretation, we turn
to his understanding of fundamental rights. Garcia Amado distinguishes between four
types of fundamental rights:!°

13 GARCIA AMADO, El derecho y sus circunstancias... [The law and its circumstances. ..], p. 23.

14 Tbid., pp. 23-27. The other two conceptions (or theories) of interpretation are not of relevance for the
purposes of this paper, so they will not be presented here.

15 Tbid., pp. 23-24.

16. GARCIA AMADO, J. A. La interpretacion constitucional [Constitutional interpretation]. Revista Juridica

de Castilla y Leon [Castile and Leon Law Review]. 2004, Vol. 2, p. 57, uses the notion of I and vagueness

in the following meanings: a word is ambiguous if it may have various meanings, and it is vague if it has

borderline cases. As Ralf Poscher phrased it: “Ambiguity, then, is about multiple meanings; vagueness is

about meanings in borderline cases.” See POSCHER, R. Ambiguity and Vagueness in Legal Interpreta-

tion. In: TEIRSMA, P. M. — SOLAN, L. M. (eds.). Institutionalized Reason: The Jurisprudence of Robert

Alexy. Oxford: Oxford University Press, 2012, p. 129.

On the distinction between norm and norm formulation, see, for example, GUASTINI, R. Interpretare

e argomentare [Interpreting and arguing]. Milan: Giuffre, 2011, pp. 63-74.

Possible interpretations are those that are not incompatible with the semantic, syntactic and pragmatic

rules of the language, either ordinary language or any specialised language that is not purely formalised, as

GARCIA AMADO, El derecho y sus circunstancias... [The law and its circumstances....], p. 21 explains.

19 GARCIA AMADO, Decidir y argumentar sobre derechos [Deciding and arguing about rights],
pp. 104-111.
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(1) Inclusive or rule rights (derechos-R). The object of this type of fundamental
rights is the natural activity or pre-normative reality. For this reason, the law does not
define these rights normatively, but the limits their exercise. Examples of such rights are
freedom of expression or freedom of movement.

(2) Exclusive or exception rights (derechos-E). These types of fundamental rights
have a normatively defined object of protection of the right. This area of protection is
protected against any interference, and interference with the scope of the protection of
the right is infringement of the right. Examples of such rights are the right to privacy,
the right to honour, and inviolability of the home.

(3) Rights to positive action by the state (derechos-A). These types of fundamental
rights require a specific action or performance from the state or its institutions, since
the norms entitles the addressee of the norm to a specific object that is the result of that
activity or provision. An example of such a right would be the right to information in
criminal proceedings.

(4) Rights to an omission or abstention from the state (derechos-O). These types of
rights, as the name implies, requires the state to make omissions or refrain from certain
actions. An example of such a right would be the right not to be tortured (freedom from
torture and inhuman and degrading treatment).

The distinction between different types of fundamental rights is relevant for the
resolution of conflicts that arise between them. In the framework of Garcia Amado’s
typology, three possible scenarios of conflict can be distinguished. First, when there is
a conflict between an inclusive or rule right and an exclusive or exception right (for ex-
ample, a conflict between freedom of expression and the right to honour), such conflict
is resolved by examining the facts of the case and deciding whether they can be sub-
sumed within the scope of protection of an exclusive or exception right. If the answer
to this question is affirmative, there has been an impermissible exercise of the inclu-
sive or rule right. Garcia Amado’s view (which is also supported by the constitutional
jurisprudence on conflicts between fundamental rights, as he argues) is that exclusive
or exception rights are absolute rights in the sense that they do not admit infringements
within their scope of protection once the norm that regulates them has been interpreted
to delimit them.20 For example, if person A makes a statement that is arguably violating
the right to honour of person B, the court will interpret the norm regulating the exclusive
or exception right and decide whether the facts of the case can be subsumed under the
protection of the norm regulating the exclusive or exception right. Second, the rights to
positive action by the state, which require a certain activity or provision by the state or
its institutions (without which they are not effective) do not normally come into conflict
with other rights. Rights to positive action by the state can result in fundamental rights
cases (caso iusfundamental), but not conflicts between fundamental rights or fundamen-
tal rights and other constitutional principles (conflictos de derechos fundamentales). The
courts do not resolve conflicts in these situations, but only decide whether the right in
question has been violated.2! Third, as for the rights to an omission or abstention from

20 Tbid., pp. 106-107.
21 Ibid., pp. 107-108. An example given here by Garcia Amado is related to the right to be informed about
the reasons of detention (protected by the Art. 24(2) of the Spanish Constitution). The right to be informed
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the state, the general idea behind these rights is the idea of a general right that is rein-
forced by the concrete rights of this type (such as the right not to be tortured) against
a specific danger posed by the state.?2 These type of rights are understood by Garcia
Amado as absolute rights that are not subject to balancing.

In Garcia Amado’s view, there is no qualitative difference between decisions on
conflicts between fundamental rights and any other cases of normative conflicts (or
there is no reason to be).2> To summarize Garcia Amado’s views on conflicts between
fundamental rights, it can be stated that, as a rule, conflicts occur between inclusive or
rule rights and exclusive or exception rights, while rights to positive action by the state
and rights to an omission or abstention from the state are not subject to balancing.

3. INTERPRETATIVE-SUBSUMPTIVE METHOD
3.1 THEORETICAL FRAMEWORK

As mentioned earlier, Garcia Amado’s approach is an example of a non-
-balancing, interpretative-subsumptive approach. He argues, based on the analysis of
a decision from the Constitutional Court of Spain, that judicial reasoning in cases of
conflicts between fundamental rights is interpretative-subsumptive, and not a balanc-
ing one.2* Garcia Amado advances two theses regarding judicial reasoning in cases of
conflicts between fundamental rights.25 The first is of a general nature: he suggests that
the difference between balancing and interpretative-subsumptive method (as two meth-
ods for resolving conflicts between fundamental rights) is only superficial and that the
majority of judicial cases (or at least all hard cases) can be reconstructed and resolved
by both methods.26 This raises the question why the interpretative-subsumptive method
should be preferred over the balancing method. Garcia Amado argues that and tries to
show by reconstructing the cases such as E/ Toro de Osborne that the interpretative-sub-
sumptive method seems to be more rational because the parameters used are “more
tangible and more openly analysable and arguable .27

about the reasons for detention depends on how the provision and the information in question is specified
and interpreted, with no other rights interfering with it.

Ibid., p. 110. Garcia Amado gives few examples for illustration: the right not to be illegally detained is
a concrete expression of the generic right to freedom, the right not to suffer death penalty is an expression
of the right to life and the right not to be tortured is an expression of the right to physical integrity.
GARCIA AMADO, El juicio de ponderacién y sus partes... [The weighting judgement and its parts...],
p- 304. This understanding is connected with his view that there is no qualitative difference between the
two types of norms Alexy calls “rules” and “principles”.

GARCIA AMADO, I. A. ;Conflictos entre derechos fundamentales? Sobre ponderaciones y otros trucos y
a proposito de dos sentencias espafiolas [Conflicts between fundamental rights? On weightings and other
tricks and about two Spanish judgments]. Nuevos Paradigmas de las Ciencias Sociales Latinoamericanas
[New Paradigms in Latin American Social Sciences]. 2014, Vol. 5, No. 10, p. 8.

GARCIA AMADO, El juicio de ponderacién y sus partes... [The weighting judgement and its parts...],
p. 292-293.

GARCIA AMADO, El derecho y sus circunstancias... [The law and its circumstances. ..], p. 261.
GARCIA AMADO, El juicio de ponderacién y sus partes... [The weighting judgement and its parts...],
p- 293 [translation by the author].
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Before proceeding with the theoretical framework of the interpretative-subsumptive
method, Garcia Amado’s critique of judicial balancing will be presented. This critique is
relevant because he claims that the interpretative-subsumptive method overcomes many
of the weaknesses of balancing method. His critique can be summarized as follows:28

(1) First, the use of the balancing method instead of the interpretative-subsumptive
method weakens and relativizes the rights in question.?’ An example Garcia Amado
gives is the prohibition of torture (the right not to be tortured) from Art. 15 of the
Spanish Constitution and the classic example of kidnappers being interrogated by the
police about the whereabouts of those kidnapped and in danger of dying. The problem
that might then arise is the question of is the right absolute and can it be subject to
balancing? For Garcia Amado, balancing is problematic because it opens the possibil-
ity of introducing exceptions to the right in question which, in his opinion, would be
subjective. Garcia Amado proposes the other, non-balancing approach: he introduces
the notion of the nucleus of meaning (nucleo de significado) or essential content (con-
tenido essencial) of the right. In this way, the nucleus of meaning in clear cases could
be established, leaving unclear cases with penumbra zones open for argumentation.30
The advantage Garcia Amado sees in this approach is that it is not the facts of the case
or the consequences of the right not to be tortured to other rights that are discussed, but
reasons to interpret the norm in one way or another. In this way, the argumentation is
not casuistic, but general.3!

(2) This weakening and relativization of rights occur, as Garcia Amado argues,
through the introduction of exception clauses. The problem with balancing for Garcia
Amado lies in the possibility that norms expressing fundamental rights become fluid
and subject to the exception clause, such as “except that in the circumstances of the case
there is sufficient reason to weigh more a justifying principle of the opposite solution”.32
When the legislature formulates general and abstract norms, the number of possible

28 For Garcia Amado’s criticism of balancing, see GARCIA AMADO, El juicio de ponderacion y sus partes....
[The weighting judgement and its parts...], pp. 249-297; GARCIA AMADO, J. A. Sobre ponderaciones:
Debatiendo con Manuel Atienza [On weightings: Debating with Manuel Atienza]. In: ATIENZA, M. —
GARCIA AMADO, J. A. (eds.). Un debate sobre ponderacién [A debate on weighting]. Lima/Bogo-
ta: Palestra Editores/Editorial Temis, 2012, pp. 44—46; GARCIA AMADO, ;Conflictos entre derechos
fundamentales? [Conflicts between fundamental rights?], pp. 44—46; and GARCIA AMADO, Decidir

y argumentar sobre derechos [Deciding and arguing for rights], pp. 111-115.

GARCIA AMADO, Sobre ponderaciones... [About weightings...], pp. 45-49. For a similar criticism

see, for example, MILLER, B. W. Proportionality’s Blind Spot: “Neutrality” and Political Philosophy.

In: HUSCROFT, G. — MILLER, B. W. — WEBBER, G. (eds.). Proportionality and the Rule of Law:

Rights, Justification and Reasoning. Cambridge: Cambridge University Press, 2014, pp. 394-396;

WEBBER, G. On the Loss of Rights. In: HUSCROFT, G. — MILLER, B. W. - WEBBER, G. (eds.). Pro-

portionality and the Rule of Law: Rights, Justification and Reasoning. Cambridge: Cambridge University

Press, 2014, pp. 132-137; and YOUNG, A. L. Proportionality Is Dead: Long Live Proportionality! In:

HUSCROFT, G. — MILLER, B. W. - WEBBER, G. (eds.). Proportionality and the Rule of Law: Rights,

Justification and Reasoning. Cambridge: Cambridge University Press, 2014, pp. 43-46.

30 An example of nucleus of meaning given regarding the interpretation of the norm that prohibits torture
would be prohibition of burning parts of body in order to force confession of the location of the kidnapped
person. See GARCIA AMADO, J. A. ;Existe discrecionalidad en la decision judicial? [Is there discretion-
ality in the judicial decision?]. Isegoria. 2006, Vol. 35, p. 172.

31 GARCIA AMADO, Sobre ponderaciones... [On weightings. ..], pp. 56-57.

32 Tbid., p. 65 [translation by the author].
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exceptions is finite, and these exceptions are expressed in other norms. When a judge
decides a case by balancing and introduces the exceptions to the norm, tow problematic
consequences allegedly arise: first, the number of possible exceptions becomes infinite,
and second, the possible exceptions are not known in advance.3?

(3) Apart from these two problems, balancing is, in Garcia Amado’s view, a discre-
tionary and subjective value judgement.3* For this reason, Garcia Amado advocates an
interpretative-subsumptive method for resolving conflicts between fundamental rights.
The interpretative-subsumptive method is not devoid of subjective elements, but its
advantage is supposedly that it acknowledges the limits of objectivity and rationality.3>

3.2 METHOD APPLIED: THE EL TORO DE OSBORNE CASE

Let us now turn to the application of the interpretative-subsumptive meth-
od using a case that was decided by the Supreme Court of Spain in 1997, EI Toro de
Osborne.3® The law regulating the highways (La ley de Carreterras) prohibited the
placement of advertisement in places visible from the highways outside urban sections.
After the law came into force, the Osborne company, which advertised itself with a bull
statue with inscriptions, removed the inscriptions but kept the bull statue, which was
visible from the roads. The company was sanctioned for advertising and appealed to the
Spanish Supreme Court, arguing that the bull statue is not advertising. This conflict can
be understood as a conflict between the fundamental rights to freedom of enterprise and
the fundamental right to health.

(1) The normative situation is created by the prohibition of advertising by the law
regulating highways. This can be referred to as Px, with P signifying prohibited and
x signifying advertising. Advertising has been understood by the Spanish Supreme
Court as “any object associated with a trademark which can distract the driver”’, which
can be formally represented by « in the interpretative-subsumptive scheme.

(2) The general interpretative statement is formally represented as a<>x. The Court
had to decide whether the statue of the bull (the Osborne bull) falls within the category
of “object associated with a trademark which can distract the driver”, represented
by a. The Court concluded that the bull, formally represented by b, did not fall within
this category.

(3) Particular interpretative statement is therefore formulated as b——a, which
means that the bull (b) does not fall under the category of “object associated with
a trademark which can distract the driver” (a).

33 Ibid., p. 72. These two consequences are the exact opposite of what happens when the legislature formu-
lates norms and their exceptions.

4 Ibid., p. 83.

5 GARCIA AMADO, El juicio de ponderacion y sus partes... [The weighting judgement and its parts...],
p- 291. On this point, see also, for example, WEBBER, G. Proportionality, Balancing, and the Cult of Con-
stitutional Rights Scholarship. Canadian Journal of Law & Jurisprudence. 2010, Vol. 23, No. 1, p. 192.

6 Sentencia 652/1994, from 30 December of 1997. The facts of the case are presented in GARCIA AMADO,
El juicio de ponderacion y sus partes... [The judgment of weighting and its parts...], pp. 317-318.
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(4) The fourth element, the subsumptive statement derived from (1), (2), and (3) is
formally represented as b——x, which means that the bull statue placed alongside the
road does not represent advertising.

(5) Finally, the normative conclusion is formally represented as —Pb, which means
that it is not prohibited (—P) to place the statue of the bull (b) alongside the road. The
determining reason for such normative conclusions are those that support the general
interpretative statement (2) and the particular interpretative statement (3).

The El Toro de Osborne case can be understood as a case of conflict between the
fundamental right to freedom of enterprise and the fundamental right to health. In such
cases, the court is confronted with a particular action (in the general sense) of the en-
trepreneur (in this case, the placement of the bull statue for promotional purposes) and
must resolve the conflict. Garcia Amado suggests that the case should be resolved by
interpretation and subsumption, rather than by balancing of the conflicting rights. In this
case, the Court concluded that the Osborne bull (b) does not fall within the definition of
advertising (a), which was defined as “any object associated with a trademark which
can distract the driver”. Thus, the Court’s normative conclusion was that the statue of
the bull placed alongside the road is not prohibited because it is not considered adver-
tising.

4. SOME CRITICISMS OF THE INTERPRETATIVE-SUBSUMPTIVE
METHOD

What seems to be the strongest criticism that can be raised against the
interpretative-subsumptive method is the one related to Garcia Amado’s understand-
ing of interpretation of fundamental rights. We have seen that Garcia Amado is an
advocate of the mixed theory of interpretation, according to which, due to the irreduc-
ible open texture of nearly all legal provisions, we can distinguish between the core
of settled meaning and the penumbra of uncertainty. In the context of fundamental
rights, Garcia Amado’s speaks of the “nucleus of meaning” (niicleo de significado)
or essential content (contenido essencial) of the fundamental right. According to this
idea, the nucleus of meaning could be established in clear cases, leaving unclear cases
with penumbra zones that would then remain open for argumentation. Garcia Amado
builds his interpretative-subsumptive method on this distinction, as mentioned in the
previous section. Such an understanding has been criticised from the perspective of
sceptical theories of interpretation. As Riccardo Guastini points out, almost no legal
text can be considered to have just one unequivocal and unobjectionable meaning.37
This is certainly true for modern democratic constitutions, which express a variety of
values, resulting in different possible competing meanings of the provisions protect-

37 GUASTINI, R. Interpretive Statements. In: GARZON VALDES, E. — KRAVIETZ, W. — VON
WRIGHT, G. — ZIMMERLING, R. (eds.). Normative Systems in Legal and Moral Theory: Festschrift for
Carlos E. Alchourrén and Eugenio Bulygin. Berlin: Duncker & Humblot, 1997, p. 289. As Guastini points
out, the text (T) which is the object of interpretation can convey different competing meanings (M, or M,
or M; or M,).
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ing fundamental rights.3® Judicial interpretation cannot be reduced to a sentence that
describes meaning but is, as Guastini says, an ascription of definite meaning to legal
provisions that are being interpreted.3 In Guastini’s view, such a position is untenable.
When a judge interprets a provision, they ascribe a meaning to it, regardless of the fact
that the meaning ascribed is uncontroversial.*? From a sceptical standpoint, the prob-
lem with the positivist or linguistic (also called mixed) theory of interpretation lies in
its understanding of text-oriented interpretation of interpretation in abstracto.*! Judges
actually exercise discretion when interpreting in abstracto, and interpretation is a mat-
ter of decision (not knowledge).*? On this basis, mixed theory of interpretation can be
understood as a version of cognitivist (or quasi-cognitivist) theory of interpretation.*3
Returning to Garcia Amado and his ideas on the conflicts between fundamental rights,
this calls into question the possibility of determining the nucleus of meaning (nicleo
de significado) or the essential content (contenido essencial) of the fundamental rights
through cognition, since it is a matter of decision and not cognition. Thus, there can be
no core of the fundamental right that is the result of cognition; just as the penumbra of
the fundamental right, it is a matter of decision. In other words, the interpretation of
a provision protecting a fundamental right seems to be completely a matter of ascription
and not (even partially) a matter of description.

38 On this point, see, for example, GUASTINI, Ponderazione... [Weighting...], p. 156; PINO, G. Conflitti tra
diritti fondamentali: Una critica a Luigi Ferrajoli [Conflicts between fundamental rights: A critique of Luigi
Ferrajoli]. Filosofia politica [Political philosophy]. 2010, Vol. 24, No. 2, pp. 288-292; PINO, G. Diritti
e interpretazione: 1l ragionamento giuridico nello Stato costituzionale [Rights and interpretation: Legal
reasoning in the constitutional state]. Bologna: Il Mulino, 2010, pp. 22-25; and CELANO, B. Los derechos
en el estado constitucional [Rights in the constitutional state]. Lima: Palestra Editores, 2019, pp. 163—164.
GUASTINI, Interpretive Statements, p. 289: “Unlike interpretation performed by academic lawyers, judi-
cial interpretation can never be reduced to a sentence that describes meaning. For purely logical reasons,
any judicial interpretation whatsoever necessarily amounts to the ascription of a definite meaning to the
sentences uttered by the lawgivers.”

Ibid., p. 290. Guastini argues that mixed theories of interpretation confuse two different distinctions which,

in his view, do not overlap. The first one is the distinction between two kinds of speech acts (describing vs.

ascribing meaning) performed by different interpretive agents (the detached jurist vs. the judge) and/or by
one and the same agent in different contexts. The second one is the distinction between two kinds of texts

(clear vs. unclear texts) and/or cases (plain vs. hard cases). As he concludes: “The nature of the speech

act performed by the interpreter does not depend on the kind of meaning (plain or controversial) actually

ascribed to text at hand — rather; it only depends on the ‘linguistic game’ the interpreter is playing.”

Text-oriented interpretation (interpretation in abstracto) consists of deciding what norm the legal text

expresses, without referring to a particular case. On the distinction between text-oriented (in abstracto)

and fact-oriented (in concreto) interpretation, see GUASTINI, R. Lo scetticismo interpretativo rivisitato

[Interpretive skepticism revisited]. Materiali per una storia della cultura giuridica [Materials for a history

of legal culture]. 2006, Vol. 36, No. 1, p. 228.

Ibid., p. 229.

43 Ibid. As Guastini points out here, interpretative discretion is exercised by the judges primarily in the
text-oriented interpretation, and not in the fact-oriented interpretation. For the criticism according to which
mixed theories of interpretation are quasi-cognitive, see CHIASSONI, P. Interpretation without Truth:
A Realistic Enquiry. Cham: Springer, 2019, pp. 79-82.
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5. CONCLUDING REMARKS

A vocal critic of judicial balancing, professor Garcia Amado has developed
what he calls an interpretative-subsumptive method for dealing with the problem of con-
flicts between fundamental rights. He criticises both Alexyan and non-Alexyan (Manuel
Atienza’s, for example) theories of judicial balancing. His interpretative-subsumptive
proposal is clearly structured and avoids the criticisms raised against the methods that
rely on the qualitative distinction between rules and principles and, which understand
balancing as a specific method for the application of legal principles (such as Robert
Alexy’s theory of judicial balancing). Compared with Alexy’s proposal, the interpreta-
tive-subsumptive method also does not rely on the assignment of abstract weights or
intensities of interference to decide which of the conflicting fundamental rights will be
given precedence. What is contested in the interpretative-subsumptive method, howev-
er, is the possibility of determining the nucleus of meaning or essential content of the
fundamental right. This problem has been raised by the proponents of the sceptical the-
ories of interpretation, who argue that its determination is a matter of choice or decision,
and not of knowledge or cognition. However, since the five steps in its application are
precisely described and logically formalised, it represents an interesting alternative to
judicial balancing in the sense that it shows some of its shortcomings. By developing his
interpretative-subsumptive method, Garcia Amado has made a substantial contribution
to the topic of conflicts between fundamental rights.
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University of Split, Faculty of Law
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aligns personhood with the capacity to hold rights and duties. It explores the Bundle Theory
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INTRODUCTION

For a long time, legal personhood did not receive much attention in legal
doctrine — the theories that emerged in the nineteenth and twentieth centuries remain
largely dominant to this day. However, recent decades have brought about significant
changes that have fundamentally challenged this concept. Technological advancement
has led to the emergence of new entities that require our attention, while climate change
has provided a new impetus for reinterpreting the relationship between humans and na-
ture. The anthropocentric view of the world is increasingly being questioned and offers
an opportunity to find an alternative way forward.

These changes are necessarily reflected in law and legal theory. New entities become
subjects of law, new fields of legal theory emerge, such as Earth Jurisprudence, activists
claim rights for more and more entities (see e.g., Nonhuman Rights Project, Rights of
Nature Movement), sometimes successfully.

A fundamental concept that requires further examination is that of legal personhood.!
This concept represents a foundational element of Western legal thought. However, in

*This article was written in the framework of the specific university research (SVV) of Charles University
No. 260 622 “Technological progress and societal changes as challenges for researching fundamental
questions of law”.

** PhD. Candidate, Faculty of Law, Charles University, Department of Legal Theory and Legal Doctrines.

' The term legal person is used in this article to refer generally to entities to which the law confers the status
of a person. Corporations and foundations are referred to as juristic persons, while human beings are also
referred to as natural persons.

© 2024 The Author. This is an open-access article distributed under the terms of the Creative 43
Commons Attribution License (http://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



its traditional form, it is unable to fulfil the systematizing, explanatory, and unifying
roles that are expected of a basic concept.

This article examines the potential for redefining legal personhood in order to ad-
dress the challenges posed by contemporary social contexts. In this article, I build on the
Bundle Theory of Visa Kurki,2 who has critiqued the classical conception of legal per-
sonhood and developed a new, comprehensive theory of legal personhood. Following
an introduction to the theory, a brief discussion of Kurki’s approach to new entities and
potential legal persons is provided, with the Whanganui River3 serving as an illustrative
example. The fourth and concluding part will address the questions, possibilities, and
criticisms that arise from Kurki’s theory.

1. THE ORTHODOX VIEW AND ITS CRITIQUE

Theories of legal personhood have gradually evolved throughout history,
taking on a well-defined form and meaning in the 19th and 20th centuries. This under-
standing of legal personhood, which Visa Kurki terms the Orthodox View,* defines legal
persons, roughly put, as entities that have (the capacity to hold) rights and duties. Within
the Orthodox View, Kurki identifies five sub-theories:>
a) the Rights-and-Duties approach, according to which a legal person is an entity that

holds at least one right and bears at least one duty;

b) the Rights-or-Duties approach, according to which a legal person is an entity that
holds at least one right or one duty;

¢) the Capacity-for-Rights approach, which does not require that an entity actually
has rights and/or obligations, but which links legal personhood with the capacity to
do so;

d) the Capacity-for-Legal-Relations approach, which links legal personhood not to at-
omistic legal positions, but to the capacity of participation in a system of relations
between legal persons; and

e) the Kelsenian approach, according to which the legal person is nothing other than
a personified set of legal norms.®

2 KURKI, V. 4 Theory of Legal Personhood. Oxford: Oxford University Press, 2019.

3 The Whanganui River is a New Zealand river that was given legal personhood in 2017 as a result of an
agreement between the Indigenous Whanganui Iwi and the Crown. The Te Awa Tupua Act governs the
status of the river, the rights and obligations of the various entities in relation to it, and the question of its
representation. See Te Awa Tupua (Whanganui River Claims Settlement) Act 2017, 20 March 2017.

4 Kurki calls Orthodox View the theory of the legal person, which gradually evolved from the early modern
period and was finalised during the 19th and 20th centuries. He contrasts this with his own theory, which
he terms the Bundle Theory. It should be noted that Kurki acknowledges that the Orthodox View is not
a single, unified concept, but rather comprises a number of common elements and underlying ideas that
facilitate a unified analysis of the various theories. KURKI, c. d., pp. viii, 55.

5 Ibid, p. 55.

6 TIbid, pp. 55-56.
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The Orthodox View, with its definition of the legal person as a (potential) bearer of
rights and duties is still dominant in both legal theory and in practice,” and the Orthodox
View, with all of its sub-theories and modifications, provides a good starting point in
the search for the meaning of the concept of a legal person. But at least two problems
immediately arise in connection with the Orthodox View: what do the rights and duties
to which these definitions refer mean, and what criteria can be used to determine which
entities can have legal personhood, i.e., who or what has (or can have) rights and duties?

Kurki points out that the Orthodox View cannot answer these questions without
contradicting itself, since its definitional elements cannot reflect several issues related to
legal personhood, and are not compatible with certain views held by both professionals
and lay society,? e.g., that animals or foetuses have certain rights® but are not legal per-
sons, that children have no (or limited) duties but are still considered legal persons, etc.!°

Kurki’s approach allows for a very precise analysis of both issues. The following
section will demonstrate how he begins by presenting the main theories of rights, thus
answering the first question, and builds on this analysis to critique the Orthodox View.

When presenting and evaluating the dominant rights theories, Kurki builds on the
Hohfeldian approach!! by breaking down the complex and somewhat opaque notions of
“rights and duties” into its elements. On this basis, he distinguishes two main groups
of legal theories that play a role in the definition of a legal person: the interest theories,
which link the concept of right to the interest of an entity: “a duty borne by X constitutes
a right for Y if Y's interests are typically served by the performance of the duty” .12 Will
theories, on the other hand, “define Y's holding of a right as Y's control over X's duty .13
Both approaches are central to Kurki’s critique: he points out that the Orthodox View
conflicts with these definitions of rights. According to the interest theories, animals or
foetuses (or even other entities on some interpretations, though Kurki disputes this)!4

7 Although this article does not aim to analyse the Czech legal environment, it is worth briefly looking at
the Czech private law concept of legal personhood. The Civil Code leans towards the fourth (d) theory
when it defines a legal person as follows: “Legal personhood is the capacity to have rights and obligations
within the limits of the legal system” (Art. 15). The concept of legal personhood in Czech (private) law
can also be read as a good example of the Orthodox View. The Czech private law contains three important
definitions of legal personhood: on the one hand, it defines what legal personhood is (Art. 15) and specifies
that only entities defined as legal persons can have rights and obligations (Art. 17), and on the other hand,
it defines who counts as a legal person (natural persons and juristic persons, Art. 18). It thus leaves no
room for extending rights and obligations to nonpersons, nor does it allow the extension of the category of
entities that fall within the definition of legal person. Legal competence (svépravnost; in Kurki’s theory it
corresponds roughly to active personhood, see below) is a separate legal concept, although it makes sense
to speak of legal competence only in the case of legal persons. Act No. 89/2012 Sb., Civil Code, 22 March
2012. On the Czech concept of legal personhood, its anthropocentric roots and possible alternatives, see
BERAN, K. Pro¢ nepotiebujeme ¢lovéka pii legislativnim vymezeni pojmu fyzické osoby? [Why do we
not need a human being in the legislative definition of a natural person?]. Acta Universitatis Carolinae
Turidica. 2017, Vol. LXIII, No. 4, pp. 123-135.

8 KURKI, ¢. d., p. 55.

9 For a brief analysis of the relevant rights theories, see below.

10 KURKI, c. d., p. 55; Kurki calls these beliefs extensional beliefs.

' HOHFELD, W. N. Fundamental Legal Conceptions as Applied in Judicial Reasoning. The Yale Law Jour-
nal. 1913, Vol. 23, No. 1, pp. 16-59; KURKI, c. d., pp. 55-90.

12 KURKI, c. d., p. 61.

13 Tbid.

14 See part 3.
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can have rights, even though they are not considered legal persons under extensional
beliefs. And will theory denies rights to certain entities that are considered to be legal
persons, such as children.

Rights theories thus provide a useful tool for conceptualising legal personhood, but
the Orthodox View cannot be reconciled with the answers that these theories provide to
the question of who or what can be a legal person.

To sum up, the Orthodox View is essentially a binary concept, which draws the de-
marcation line between person/non-person by means of the attributability of rights and
duties, and does not recognise (or only to a very limited extent) the concept of a partial
legal person: based on either of the five definitions described above, one can determine
whether an entity is a person or not, tertium non datur. However, with the emergence of
new entities (e.g., Al) and the reinterpretation of certain existing ones (e.g., non-human
animals, nature), this view is no longer suitable to be a pillar, a structural element of
Western legal thought.

The following part will build upon Kurki’s work by examining the ways in which
legal personhood can be reconceptualised. Kurki is perhaps the first to create a new
general analytical theory of legal personhood that is relevant to the challenges of the
21st century,!® and it is an excellent starting point for examining future issues. The
following section provides an overview of the fundamental elements and structure of
the so-called Bundle Theory, of the question of who or what can be a legal person under
this theory and shows how the concept relates to and what possibilities it offers for those
entities whose legal personhood has been increasingly discussed in recent years, both
in legal theory debates and in legal practice. Kurki’s work also focuses on the potential
legal personhood of Al, animals, human collectivities etc.; in my article, I focus on those
entities that Kurki’s theory does not grant personhood to and conceptualises different-
ly — namely, I address the question of nature’s rights and present Kurki’s view on it:
why cannot a river (namely the Whanganui River) be a legal person and what alternative
does Kurki offer to resolve its status.

2. THE BUNDLE THEORY

In response to the shortcomings of the Orthodox View, Kurki developed his
own theory, known as the Bundle Theory, the basic tenets of which can be summarised
as follows:

a) Legal personhood is a cluster concept, i.e., a complex concept consisting of several
interrelated elements. Kurki calls them incidents.!®

b) Legal personhood consists of two, separable, but interconnected parts: passive per-
sonhood and active personhood, which are built up from the individual incidents.
While the dominant legal position of passive personhood is claim-rights, active per-
sonhood is linked to agency, competence, and responsibility.

15 KURKI, c. d., p. 91.
16 Tbid., p. 6.
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¢) Legal personhood is not a binary concept (according to which someone/something
is either a legal person or not), but rather a matter of degree. It ranges from full legal
personhood to purely passive personhood (see below).!?

d) The individual incidents of legal personhood can be analysed separately, but they are
interconnected and interact with each other. Legal personhood derives its ultimate
meaning from its role in society.

e) On the question of who or what can be a legal person on the basis of the Bundle
Theory, Kurki builds both on the Legalist tradition, i.e., he holds that the concept of
legal personhood is primarily constituted by law, and that personhood as a status is
guaranteed or denied by law.!® However, his Legalist stance is limited: he does not
believe that any entity can be endowed with legal personhood, and concludes that
only sentient beings of ultimate value can be legal persons. The interests of other
entities must be represented and enforced by other means.

The following sections will provide a more detailed analysis of these theses, as well as
Kurki’s proposed solution to the problem of asserting the interests of entities that are not
legal persons (specifically the Whanganui River in New Zealand).

2.1 WHAT IS LEGAL PERSONHOOD?

As mentioned earlier, the Bundle Theory views legal personhood as a clus-
ter concept, which is not binary but graded, allowing for partial, even purely passive
personhood.

Passive legal personhood is primarily related to the legal position of claim-rights:!?
passive personhood is held by an entity that has claim-rights against another entity, i.e.,
another entity has a duty towards them. Passive personhood consists of six incidents.
Three are substantive incidents, i.e., non-procedural claim-rights:20
a) The so-called fundamental protections: protection of life, liberty, and bodily integri-

ty. These are absolute rights that cannot be weighed against other interests or limited

on the basis of utilitarian considerations;?2!

b) The capacity to be a party to special rights: Kurki refers to special rights in a Hartian
sense. Although Hart’s theory of special rights is based on will theory and its earlier
version holds that e.g., children do not have this capacity, Kurki argues that even en-

17 Kurki’s definition of the incidents and degrees of legal personhood is strongly influenced by the theory
of MacCormick, who breaks down legal personhood into four basic capacities: pure passive capacity,
passive transactional capacity, capacity responsibility, transactional capacity. KURKI, c. d., 94. See also
MACCORMICK, N. Institutions of Law: An Essay in Legal Theory. Oxford: Oxford University Press,
2007, pp. 77-99.

18 KURKI, c. d., p. 93.

19 Keep in mind that Kurki builds on Hohfeld’s analysis of rights in his work, claim-rights in this context are
Hohfeldian rights.

20 KURKI, ¢. d., p. 95.

21 Tbid.
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tities with purely passive personhood can exercise this right through a representative
or a guardian;?2 and

¢) The capacity to own property (and insusceptibility to being owned):2 since property
is also a cluster concept, in which active and passive components can be distin-
guished, it is possible, according to Kurki, for passive persons to own property and
have property rights.

Three remedy incidents are related to enforcement and include:

a) standing, i.e., the capacity of a legal person to enforce its rights: there are two aspects
of standing in Kurki’s reading, one is invested standing, which means that “an enti-
tlement of X is recognized by the legal system as enforceable in court” ** The other
is the competence-related aspect, which gives the entity X the choice of whether or
not to enforce its right in court.?

b) The capacity to be legally harmed, which addresses the question of whether an entity
is entitled to remedies under tort law;26 and

¢) The capacity to count as a victim of crime.2’

Active incidents relate to agency, competence, and responsibility, and include:

a) legal competence, i.e., the competence to perform acts-in-the law which “are acts
which effect changes in legal relations in virtue of the fact that they have been per-
formed with the intention to effect the change in question’’;28

b) onerous legal personhood, which is linked to legal responsibility and means that
an entity can be held responsible for its conduct and sanctions can be imposed on
them.2?

In sum, Kurki’s theory of legal personhood is a structured system of several elements
that can be divided into two larger units: passive personhood, which is essentially based
on interest theories and has claim-rights as its central legal position, and active person-
hood, which can be associated with will theories and which allows an entity to perform
actions with legal consequences and to be held accountable for its behaviour.

However, the above analysis raises the question: which incidents are essential to
declare someone a legal person, and how many incidents must an entity have in order
to be considered a legal person?

22 Tbid., p. 103; see also HART, L. A. Are There Any Natural Rights? The Philosophical Review. 1955,

Vol. 64, No. 2, pp. 175-191.

Ibid., pp. 103-106; A legal person may, under certain circumstances, be the object of ownership, but, as
Kurki acknowledges, this question is rather complicated, and its analysis would go beyond the scope of
this paper. For the purposes of this analysis, it is sufficient to note that even entities that may be owned
may be legal persons.

24 Tbid., p. 108.

25 Ibid.

26 Tbid., pp. 110-111.

27 Ibid., pp. 111-112.

28 Tbid., p. 116. This competence is linked to, but not synonymous with, Hohfeldian powers which is a much
broader category. KURKI, c. d., p. 115.

Ibid., p. 116.
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Kurki’s answer is that, although the Bundle Theory is a cluster concept, it is a func-
tional whole, and its elements are able to fulfil their function together in Western soci-
eties: the grouping of these elements into a single concept is justified by the fact that
they can only fulfil the needs of society when they are interconnected. Kurki therefore
does not give a clear answer as to what the minimum requirements for /egal personhood
are, but he states that it is impossible to ignore the interconnectedness of the different
elements of the concept and its role and function in the legal order and in society.3?

2.2 WHO CAN BE A LEGAL PERSON AND WHY

A related (though distinct) question to the above theory is: who/what, ac-
cording to the analysis, is entitled to (at least partial) legal personhood?

For some entities, it is not difficult to determine whether they are legal persons under
the Bundle Theory. The paradigmatic legal person is the adult of sound mind who has
all the incidents of both passive and active personhood.?! But the status of many other
entities is not so clear: how does the Bundle Theory assess the status of foetuses, ani-
mals, rivers, idols, AI? Which incidents are relevant in their case, and why?

To answer these questions, Kurki introduces a further distinction between the legal
person and the legal platform.32 A legal platform “is a specific kind of bundle of legal
entitlements and burdens” that “exist only in the law, and can attach to certain kind of
entities”.33 1t is also “named, integrated, and separate from other similar bundles” 34
A legal person, on the other hand, “is an attribute of a non-legal entity, conferred by an
efficacious legal system” 35 Every legal person has at least one legal platform.

Kurki thus ultimately finds the answer to the question of what/who is a legal person
in reality, in entities that exist outside of law, not accepting the theory that law and legal
concepts do not need real entities because legal personhood can be explained as a set of
legal positions — as we shall see, in his reading this definition corresponds to the legal
platform, which is attached to a real entity, the legal person.

Keeping this distinction in mind, Kurki’s short answer to the question of who/what
(can be) a legal person is that a legal person can only be an entity who can hold claim-
rights or can perform acts.3¢ The main question, therefore, is to which of the entities do
others owe a duty?’ (passive legal personhood).

30 T will return to this question in part 4, where I will examine alternative ways of conceiving legal person-
hood.

31 KURK]I, ¢. d., pp. 7-10.

32 Kurki argues that traditional theories use legal personhood in both senses interchangeably, which gives rise
to misunderstandings.

33 KURKI, c¢. d., p. 133; This definition actually reflects Kelsen’s conception of the legal person. See
KELSEN, H. General Theory of Law ad State. Cambridge-Massachusetts: Harvard University Press, 1999,
p. 93.

34 According to Kurki, a typical example of a legal platform is the one-person company, which can be sepa-
rated from the natural person’s natural platform (KURKI, c. d., p. 133).

35 Ibid.

36 Ibid., p. 138.

37 Duty is the jural correlative of claim-rights in the Hohfeldian analysis (HOHFELD, c. d., p. 30).
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At this point, Kurki departs from his strictly analytical approach and supports his
theory with a moral argument. He draws on the interest theories of Joseph Raz38 and,
in particular, Matthew H. Kramer,3° and points out that both Raz and Kramer ascribe
interests to different entities (also e.g., plants, nature, rocks etc.), but argue that interests
are not the same as Hohfeldian rights (they are a minimal but not sufficient condition for
right-holding). Only entities that can hold at least claim-rights in the Hohfeldian sense
can be granted legal personhood. Kurki combines these two theories (Raz’s theory that
only beings of ultimate value can have rights, and Kramer’s theory that sentient beings
have claim rights) and concludes that only beings of ultimate value can have passive le-
gal personhood: if an entity is protected for the benefit of another entity, e.g., the public,
then it is the public, not the protected entity, that has ultimate value and can therefore
be a legal person. In determining who has ultimate value, he turns to Kramer: “only
sentient beings are of ultimate value and that they can consequently hold claim- rights.
[...] Sentient beings include at least born, non-anencephalic humans, human foetuses
during the final trimester; and most vertebrates. 0

His work can therefore be divided into two parts: while the Bundle Theory itself,
the analysis of the components of legal personhood, is strictly analytical, and his con-
clusion that at least passive personhood can be held by those who have ultimate value
is logical, the question of who or what has ultimate value is based on a fundamental
moral evaluation.

His moral argument, as well as his analysis, does not go beyond the limits of Western
legal ontology: it is based on an individualistic and anthropocentric view (which is logi-
cal, given that Kurki starts from an analysis of the Western concept of legal personhood
and does not even aim to create a universal concept applicable in all legal systems).

However, as will be discussed in the following parts, this view is incompatible with
some of the changes taking place in legal practice, which recognise the legal personhood
of other entities, even in systems belonging to the Western legal cultures. The question
arises as to whether the global changes in society, the intermingling of different legal
(and philosophical) systems, and the new, as yet unresolved challenges facing (Western)
society, do not also require a general change in conception and the search for a new
legal ontology. The following sections elaborate these theoretical considerations using
the case of the Whanganui River as an emblematic example of emerging new entities
that require our attention.

Based on the criteria he set out in his analysis, Kurki concludes that the river is
not an entity that can be granted legal personhood. However, in legal practice, it is
recognized as such. The question therefore remains whether the Western legal concept
of legal personhood and its moral justification, as characterised by Kurki, can respond
to the challenges of contemporary practice, and whether, by lowering the criteria and
expanding the range of legal persons, the whole concept is being hollowed out, and
whether it is not appropriate to consider a new, alternative legal ontology in this area.

38 KURKI, c. d., pp. 62-65.
39 Ibid.
40 Tbid., p. 64.
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3. THE STATUS OF NON-HUMAN BEINGS —
KURKI’S READING OF THE WHANGANUI RIVER CASE

From the above definition, it is clear that Kurki considers sentient beings to
be possible legal persons,*! but the same cannot be said of, for example, rivers, plants,
or idols. In this part, I will examine how Kurki views the Whanganui River and the
question of what kind of entity the river can be considered to be. These “liminal cases”
are best suited to shed light on the controversies of the concept of legal personhood and
the different approaches to address these issues.

Kurki’s reading of the Whanganui River’s legal status is that it is not a legal person,
but rather a legal platform, or a bundle of legal positions.*? Although he acknowledges
that there is a connection between the Whanganui River as a legal platform and the
Whanganui River as a physical entity, he calls this a “weak attachment” and argues that
this connection is not sufficient to attach the legal platform Whanganui River to the
physical entity called Whanganui River, as this entity is not a being of ultimate value
and is not capable of having legal personhood.*?

In contrast, Kurki proposes that the legal platform designated as the Whanganui
River is attached to a “collective beneficiary constituted by the sentient beings who
depend on the river in one way or another”.** Accordingly, on this interpretation, the
legal person Whanganui River is constituted solely by the collective of sentient beings,
thereby excluding from the definition plants, non-living material, and other components
of the ecosystem. These elements are not essential to the legal person; they are merely
things necessary to secure the interests of the collective beneficiary, the group of sen-
tient beings.*s

4. THE STATUS OF NONHUMAN ENTITIES —
IN SEARCH OF A NEW ONTOLOGY?

Kurki’s analysis of the Whanganui River’s status is logical and consistent
with his general theory of legal personhood. However, another interpretation is possible,
based on an alternative ontology and moral reasoning that draws on other philosophical
traditions; and this interpretation may be better suited to reconciling theory and prac-
tice. While Kurki defines the river primarily as a body of water, the Te Awa Tupua Act
considers it “an indivisible and living whole comprising the Whanganui River from the
mountains to the sea, incorporating all its physical and metaphysical elements” 4° Tt
is clear that Kurki’s analysis and the indigenous thinking about the Whanganui River

41 Under certain circumstances, Al can also have partial legal personhood, but the analysis of this question
exceeds the scope of this article. Kurki further examines the legal personhood of group agents and human
collectivities; I will explore this issue more in detail in relation to the Whanganui River.

42 KURKI, c. d., p. 133.

43 TIbid., p. 135.

4 Ibid., p 173.

4 KURKI, c. d., pp. 172-173.

46 Te Awa Tupua Act, section 12.
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rest on different ontological and moral foundations — in the indigenous worldview, it is
not possible to separate the sentient parts of the river from the non-sentient ones, the
dichotomy characteristic of Western thinking does not appear here.

However, the act itself is characterised by a specific duality. On the one hand, it
recognises the physical-metaphysical unity of the river and sees it as an indivisible
ecosystem; on the other hand, when it translates this essentially indigenous idea into
Western legal language and attributes legal personhood to the river, it associates it with
concepts that necessarily lead back to anthropocentric Western thinking.#” In Jade-Ann
Reeves’ and Timothy D. Peters’ reading,*® the act divides the river into a bodily, animal
part and a part with a human face. While section 12 defines the essence of the river and
identifies this essence with its natural, passive character, section 14, which recognizes
the legal personhood of the river, gives it a human face and endows it with an active,
competent personhood and a capacity to hold claim-rights. The river is thus separated
from its environment on two fronts: on the one hand, it is separated from nature by being
delimited and named as an entity endowed with rights and duties, and on the other, it can
never achieve full legal personhood because of the definitional elements and limitations
of the Western concept of legal personhood.*?

Both the Te Awa Tupua Act and this interpretation demonstrate the complexities
and unresolved issues surrounding the concepts of personhood, individualism, anthro-
pocentrism, and the divergence of worldviews. Do we need to go beyond the Western
subject-object duality and look for new ontologies if we are to respond to changes in our
relationship with nature? Or can the Western worldview be brought into line with these
changes without radical reinterpretation?

Kurki endeavours to respond to these questions within the context of Western phil-
osophical discourse. Reeves and Peters adopt an alternative approach, proposing that
a new ontology is required in both philosophy and law.

Such an ontological shift has gradually emerged in social as well as natural scienc-
es over the past decades,’® when the attention of certain researchers has shifted from
human, language and subjectivity to objects and matter, to the interconnectedness of
different entities and the embeddedness of human beings in the material world. Among
the numerous theoretical approaches, one of the most pertinent new ontologies is that
of new materialism. As posited by Jessie Hohmann,>! this perspective exhibits three
distinctive features when compared to other object-oriented approaches. Firstly, it con-
siders matter “in its very physicality”. Secondly, it emphasises the entanglement of
all matter. Thirdly, it does not consider matter as passive and inert, but rather as vital,

47 See Te Awa Tupua Act, section 14: “Te Awa Tupua is a legal person and has all the rights, powers, duties,
and liabilities of a legal person.”

48 REEVES, J.-D. — PETERS, T. D. Responding to anthropocentrism with anthropocentrism: the biopolitics
of environmental personhood. Griffith Law Review. 2021, Vol. 30, No. 3, pp. 474-504.

49 Tbid., pp. 486-489.

50 HOHMANN, J. Diffuse subject and dispersed power: New materialist insights and cautionary lessons for
international law. Leiden Journal of International Law. 2021, No. 34, pp. 585-606.

51 Ibid., p. 592.
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vibrant>? and agentive. It challenges the traditional binary oppositions characteristic
of Western philosophy, such as subject/object, mind/matter, and so forth. Instead, it
emphasises relationality and the procedural aspects of subject formation: it considers
agency “‘as the result of intra-actions and entanglements and [agency] is an unstable
and potentially shifting process ”.53 This emphasis on relationality and a novel approach
to agency renders new materialism a compelling lens through which to examine the
question of legal personhood.

New materialism offers a means of reconciling the specific duality that characterises
The Te Awa Tupua Act, as well as our general way of thinking about nature. It can pro-
vide a new philosophical-ontological basis for legal theory to rethink the subject-object
duality and to conceptualise new, more interconnected ways of thinking about human
and nature, the material and the immaterial, human and posthuman agency.

However, it remains to be seen what wider implications the new materialism would
have for legal theory if adopted as a general theoretical framework in the field. These
questions remain to be explored.

The question of who or what counts as an entity endowed with rights or duties in
law always ultimately leads to a moral-philosophical (and also political) debate. As
paradigms change in our time, so must our views on legal personhood and the entities
that are relevant to the law. This involves not only the question of who is a legal person,
but also the role of real entities in law in general: how we delimit and define them, and
what modes of communication we use to relate to them. Whether we start from the ana-
lytic tradition or depart from it, these questions cannot be avoided. Kurki’s theory is one
example of it, which ultimately gave moral legitimacy to its answer to the question of
who and why is a legal person, and it is also evident in the work of scholars who depart
from the analytic tradition and turn to new philosophical approaches.

CONCLUSION

The aim of my article has been to try to identify the place of the concept of
legal personhood, its current dominant understanding and its new possibilities in law.
Using Kurki’s rigorous and precise analysis, I have shown how the concept of legal
personhood can be understood and given meaning in contemporary Western legal the-
ory, then shown who can count as a legal person on the basis of this concept, and tried
to outline an alternative way forward that not only breaks down the structure of legal
personhood into its elements, but also experiments with an entirely new ontology. The
question remains as to which path will best respond to the changes of our times, to the
emergence of new entities and claims, and to conceptualise legal personhood in such

52 See BENNETT, J. Vibrant Matter: A Political Ecology of Things. Duke University Press, 2010. Bennett is
one of the pioneers of new materialism. For a posthumanistic view, see BRAIDOTTI, R. The Posthuman.
Cambridge: Polity Press, 2013. For implications of new materialism in law, see DAVIES, M. Law Unlim-
ited: Materialism, Pluralism and Legal Theory. New York: Routledge, 2017.

53 HOHMANN, c. d., p. 594.
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a way that it can truly fulfil its explanatory and abstractive function. A great advantage
of Kurki’s theory is its analytical rigour and the fact that it can provide convincing an-
swers to the questions that arise even within the current framework of Western thought.
And the new materialist approaches encourage us to look at human beings, nature,
technology, and their legal status from a new perspective.

Mgr. Zsofia Folkova
Charles University, Faculty of Law
zsofia.folkova@prf.cuni.cz
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1. UVODEM

Protipravni stav je druhem pravni skutecnosti, ktery znamena ,, protipravni

vysledek sil piisobicich nezavisle na lidské viili . Pravé proto, Ze je to stav ,,protiprav-
ni*, zptisobuje vznik zménu nebo zanik subjektivnich prav a povinnosti — typicky je

*Tato stat’ byla zpracovana v ramci programu Univerzity Karlovy Cooperatio/Law a jako Ustni piispévek
byla piednesena pod nazvem Liability based on fault and no-fault liability in the Czech priate law (Why
do we need “unlawful state of affairs ) na Cesko-chorvatském kolokviu o pravni teorii, které se konalo
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** Autor plisobi jako profesor na katedie teorie prava a pravnich uceni Pravnické fakulty UK v Praze.
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divodem vzniku objektivni odpovédnosti. Konstrukci objektivni odpovédnosti, ktera
vznikéa na zékladé protipravnich stavli, vSak v souvislosti s pfijetim obcanského zako-
niku v roce 2012 (dale jen Ob¢Z)! zacal zpochybiiovat Filip Melzer. Podle néj totiz:
., Protipravni miize byt toliko lidské jednani, nebot ukolem normy je regulace chovani
Jjejich adresatii a adresati norem jsou vylucné pravni subjekty osoby.* Z toho podle
Filipa Melzera plyne, ze ,, ndsledek néjakého jednani ¢i urcity stav nemiize byt striktné
vzato sam o sobé oznacen jako protipravni, nybrz pouze jednani pravniho subjektu, kte-
ré k tomuto nasledku ¢i stavu vedlo. To ovSem neznamenad, ze neexistuje urcity nasledek
i stav, kterému chtél zakonodarce zabranit. Je vSak nutné rici, Ze chtél zabranit jednani
vedoucimu k tomuto nasledku, stavu (tj. ho zakazal). Jestlize tedy zakonoddarce zakdzal
urcité jednani, pak zpravidla proto (za tim ucelem), aby eliminoval urcité nasledky
tohoto jednani — toto vsak necini tyto nasledky samy o sobé protipravni.“ Proto podle
né&j ,, neddva dobry smysl konstrukce tzv. protipravnich stavii“.? Takova argumentace
se na prvni pohled zda byt piesvédéiva. Ugelem prava je totiz regulovat pravni vztahy,
tj. jinymi slovy stanovovat pravni povinnosti. Pravni povinnosti vSak nelze ukladat
nikomu jinému nez lidem a z toho také plyne, ze protipravni nemuiize byt nikdy nic ji-
ného nez lidské jednani. Jestlize tak protipravni stavy pfipinaji pravni nasledky — navic
nepiiznivé pravni nasledky v podobé odpovédnosti —, popiraji zakladni axiom prava,
a sice, Zze odpovidat lze pouze za to, co nékdo zptisobi nebo nezplisobi svym jednanim,
ale nikoli za to, co zplisobi svym ,,jednanim® pfiroda, a nasledek se pak jako protipravni
stav nékomu pricte.

S pojetim Filipa Melzera nesouhlasim, domnivam se, Ze protipravni nemusi byt nut-
né jen jednani, nybrz i stav, ktery zadnym jednanim vyvolan neni. Podle mého nazoru
protipravni stavy davaji dobry smysl. S tim souvisi i to, Ze podle mého nazoru neni
vhodné nahrazovat ,,objektivni odpovédnost®, némeckym konceptem ,,odpovédnosti za
ohrozeni® (Gefdhrdungshaftung), kterd nesmétuje k protipravnimu vysledku, ale k jed-
nani, jez zvySuje riziko.3

Abych vysvétlil, v ¢em mohou spoéivat slabiny argumentace Filipa Melzera, za-
¢nu piipadem Mclntyre v. Sholty, kterym se v roce 1887 zabyval Nejvyssi soud statu
Illinois.*

., Skutecnosti, na nichz byl pripad zalozen, byly nasledujici: Dusevné nemocny
Benjamin D. Sholty se ukryval ve stodole svého bratra Leviho Sholtyho. Po néjaké dobé
ho objevil jeden z deélnikii na Leviho farmé. Protoze se neuspésné snazili primet strazce
zakona z nejblizsiho mésta, aby vyjeli na farmu a Benjamina zatkli, rozhodl se Levi
s pomoci sousedit svého bratra ze stodoly vystrnadit. Benjamin se schovaval v sypce,
kterd se nachazela uvniti- stodoly. Kdyz Levi a ostatni Benjamina uvnitr- nasli, snazili se
mu zabranit v utéku a on na né vystrelil. V tu chvili stodola vzplala. V té dobé sla Leviho
Zena s dcerou z domu smérem ke stodole a Benjamin si jich vsiml. Se zbrani v ruce je

'V pfipadg, Ze neni u uvadénych &isel paragrafii uveden jiny pravni piedpis, jedna se vzdy o ustanoveni
ObcZ.

2 MELZER,F. - TEGL, P. akol. Obcansky zdakonik: velky komentar. Svazek IX. Praha: Leges, 2018, s. 233
(poznamka pod ¢arou ¢islo 1183).

3 K tomu srovnej napt. WANDT, M. Gesetzliche Schuldverhdltnisse. Miinchen: Verlag Franz Vahlen, 2019,
s. 270.

4 Judgment MclIntyre v. Sholty of the Supreme Court of Illinois of 27 September 1887.
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prinutil zastavit a pak na ne vystielil. Dcera byla pouze zranena, ale matka byla zabita.
Levi Sholty proto podal na spravce Benjaminova majetku zalobu o ndahradu Skody za
smrt své manzelky, pricemz Benjamin sam zahynul v plamenech horici stodoly.

Nejvyssi soud statu Illinois projednal véc jako soud odvolaci a potvrdil rozsudek
soudu prvniho stupné, nebot’ z néj vyvodil, ze zalobce ma pravo na nahradu skody
z majetku zalovaného.

Soud uvedl: ,Soud rozhodl, ze se dedictvim rozumi majetek, ktery byl predmétem
sporu: Je dobre stanoveno, ze ackoli Silenec neni trestné postizitelny, je odpovédny
v obéanskoprdavnim Fizeni za delikt, ktery miiZe spdachat. [...] Jeho jednani postrada
prvek umyslu neboli zaméru. Z toho se zda vyplyvat, ze jedinou spravnou mirou nahrady
Skody v zalobé proti nemu za protipravni jednani je pouhd nahrada skody poskozené
strané. Trest neni predmétem prava, pokud jsou pachateli protipravniho jednani osoby
nepricetné. <

Na zékladé této kauzy lze uzaviit, ze ,,jednani* nepficetné osoby miize zpusobit
civilni odpovédnost za delikt. Prvni otazka, kterou si na zaklad¢ této kauzy mtizeme
polozit, zni: vznikla by podle platného ¢eského prava Benjaminovi pravni odpovédnost,
respektive vznikla by mu povinnost k ndhrade skody?

2. CIM SE LIS ODPOVEDNOST ZA SKODU
A POVINNOST K NAHRADE UJIMY?

Odpoved na otazku, zdali by Benjamin podle platného a ti¢inného obcan-
ského zakoniku odpovidal, je tfeba zacit u § 24, ktery stanovi, ze ,, kazdy clovéek odpo-
vidd za své jednani, je-li s to posoudit je a ovlddnout “.° Benjamin ale pravé nemohl byt
ve stavu, aby byl s fo své jednani posoudit a ovladnout, z cehoz plyne, zZe za své jednani
odpovidat nemtze. To ale zaroven viibec neznamena, ze by nebyl povinen k nahradé
ujmy, kterou zpiisobil. Podle § 2920 odst. 2, ktery stanovi, ze ,, [n]ebyl-li nezletily, ktery
dovrsil trinacti let a nenabyl plné svépravnosti, nebo ten, kdo je stizen dusevni poru-
chou, zpuisobily oviddnout své jednani a posoudit jeho ndsledky, md poskozeny prdavo
na nahradu, je-li to spravedlivé se zietelem k majetkovym pomeérim skiidce a posko-
zeného “, by Benjamin na zakladé konkrétniho posouzeni soudem mohl byt povinen
k nahradé ujmy, kterou zptisobil.

Dospivame tak k ponékud paradoxnimu zavéru, ze ten, kdo podle § 24 obcanského
zakoniku pravné neodpovida, je zaroven povinen k nahradé skody. Jak je to mozné?
Odpoved spociva v terminologii, kterou pouziva obc¢ansky zakonik. Na rozdil od jeho

5 Pro vylougeni pochybnosti o spravnosti piekladu do ¢eského jazyka uvadim zaroven i pivodni anglickou

verzi pravniho hodnoceni soudu: “The court stated: ‘It is well settled that, though a lunatic is not punish-
able criminally, he is liable in civil action for tort he may commit. [...] His acts lack the element of intent,
or intention. Hence it would seem to follow that the only proper measure of damages in an action against
him for wrong, is the mere compensation of the party injured. The punishment is not the object of the law
when persons unsound in mind are the wrong-doers.’”

§ 24 ObCZ: |, Kazdy clovéek odpovida za své jednani, je-li s to posoudit je a ovliddnout. Kdo se viastni vi-
nou privede do stavu, v némz by jinak za své jednani odpovédny nebyl, odpovida za jednani v tomto stavu
ucinéna.
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predchiidce — obcanského zakoniku z roku 1964 — v soucasném obcanském zakoniku
obecny pojem ,,odpovédnosti za $kodu“? nenachazime. Namisto toho je v Ob&Z pouzit
termin ,,povinnost k nahradé majetkové a nemajetkové ujmy“.8 Z toho lze vyvodit, ze
zakonny pojem odpovédnosti je tieba vyhradit pouze pro pripady, kdy vznika odpo-
védnost jako disledek zavinéného jednani ¢lovéka. Ve vSech ostatnich pripadech
,,s€ neodpovida®, nybrz — za splnéni dalsich pfedpokladl — vznika povinnost k nahradé
ujmy. Ziejme praveé proto byl dosavadni termin ,,odpovédnost za Skodu‘ nahrazen ter-
minem ,,povinnost k nahrad¢ Gjmy“. Povinnost k nahradé ujmy totiz vznika i tomu, kdo
za ni ve smyslu § 24 ,,neodpovida“. Legalni pojem odpovédnosti je tak tieba chapat
v uzsim smyslu, nez tomu bylo za uc¢innosti obcanského zakoniku z roku 1964 (dale
také jen jako Ob¢Z 1964).°

Tuto zménu terminologie povazovala Irena Pelikanoval® za ,,politovanihodnou*.!!
Na to reagoval Filip Melzer, podle kterého byla ,, kritizovana terminologie, nikoli obsah
pravai upravy “.12 Zaroven uvedl, Ze je ,, kritizovdno terminologické uziti tohoto pojmu,
které dnes neni v zadném pripadé jednotné. Nékdy je pouZivan jen ve vitahu k povin-
nosti nést ndasledky svého protipravniho jednani a vylucovan v pripade, kdy povinnost
k nahrade skody vznika bez ohledu na protipravnost, jindy je pouzivan mnohem sireji,
drive dokonce i ve vztahu k bezdiivodnému obohacenti, resp. neoprdavnénému majetko-
vému prospéchu. Za této situace miize zakonoddrce ucinit jen jedno, vybrat si nékterou
terminologickou variantu, kterou povazuje za nejvhodnéjsi, a tu diisledné uplatnovat.
Presné tento postup byl zvolen i v pripadé navrhu obcanského zdakontku. '3

Zajimavé je, ze prestoze si Filip Melzer musi byt védom toho, ze obéansky zakonik
pfichazi se zménou terminologie, tuto zménu ve svém komentafi prakticky nereflek-
tuje. Pro vystizeni situace, kterou upravuje § 2895, kdy je sktidce povinen nahradit

7 S pojmem ,,odpovédnosti za Skodu“ bézné pracoval Ob&ansky zakonik z roku 1964. Hlava druha Sesté
Casti Ob¢Z 1964 nesla nazev ,,Odpovédnost za Skodu“ a cela ¢ast Sesta byla oznacena jako ,,Odpovédnost
za Skodu a bezdivodné obohaceni*.

Hlava III. ¢tvrté Casti obCanského zakoniku z roku 2012 je nazvana ,,Zavazky z delikta®, dil prvni této hla-

vy pak ,,Nahrada majetkové a nemajetkové ujmy*, pfi¢emz v ustanoveni § 2894 je stanoveno, ze nahrada

Ujmy zahrnuje vzdy nahradu skody a eventualné téz nahradu nemajetkové ujmy.

V davodové zprave k § 24 ObcZ se docitame, ze: ,, Osnova opousti pojeti odpovédnosti jako hrozby sank-

ci. Tato konstrukce opanovala od 70. let minulého stoleti ¢eskou pravni doktrinu po dlouhych diskusich

v 50. a 60. letech a spojuje nastup odpovédnosti s porusenim pravni povinnosti. Osnova se naopak priklani

k pojeti odpovédnosti v duchu tradic antické a kirestanské civilizace, podle nichz ¢lovék odpovida za své
jedndani v plném rozsahu, a odpovida tedy piedevsim za to, Ze se chovd i'ddné, po pravu a za splnéni
povinnosti. Vzhledem k tomu se v navrhu slovo ,,odpovédnost“ pouZiva jen velmi ziidka, protoZe zdkonny
text vystaci ve vétsiné pripadii s terminem povinnost. Odstranuje se tak nediislednost soucasnych formu-
laci platného obcanského zdkoniku, ktery termin ,, odpovédnost* pouziva v riiznych vyznamech a casto
i zbytecné (ELIAS, K. a kol. Novy obcansky zdkonik s aktualizovanou ditvodovou zprdvou. Ostrava: Sagit,
2012,5.79).

10 PELIKANOVA, I. Odpovédnost za skodu: trendy a otazky, maly néhled do osnovy nového ob&anského
zakoniku. Bulletin advokacie. 2011, ro¢. 41, ¢. 3, s. 15.

11 Podle Pelikanové je totiz ,, soukromopravni odpovédnost a v jejim ramci odpovédnost za Skodu je je-
nom casti Sirsi problematiky odpovédnosti, coz by i obcansky zdakonik mél terminologicky vyjadiovat. Je
politovanihodné, jestlize navrh obcanského zdkoniku odmita samotny pojem odpovédnosti v souvislosti
s tpravou odpovédnostnich zavazkii. © (Tamtéz, s. 15).

12 MELZER, F. Corpus delicti aneb obrana upravy deliktniho prava v navrhu ob&anského zakoniku. Bulletin
advokacie. 2011, ro¢. 41, ¢. 3, s. 24-25.

13 Tamtéz.

58

=3

©



Skodu bez ohledu na své zavinéni, pouziva Filip Melzer Gpln¢ klidné pojem objektivni
odpovédnosti, aniz by se jakkoli zabyval tim, ze by se o odpovédnost vlastné jednat
nemélo. Jinymi slovy ndm tim tikd, Ze pojem odpovédnosti za skodu je totozny s po-
jmem povinnost k nahradé skody a snaha terminologicky omezit pojem odpovédnosti
na odpovédnost za vlastni zavinéni byla jen marnym pokusem zménit zavedené chapani
a terminologii. Pokud by tomu tak bylo, mohl by mij ¢lanek na tomto misté skoncit. Ve
skute¢nosti tomu ale tak neni. Obligatornim pfedpokladem odpovédnosti za Skodu totiz
byla vzdy protipravnost, ktera byla ostatn¢ obsazena i v oznaéeni pravnich skuteénosti,
jez staly u vzniku pravni odpovédnosti, tj. v ,,protipravnim jednani“, nebo v ,,proti-
pravnim stavu“.!4 Z tohoto myslenkového schématu vychazela pravdépodobné také
L. Pelikanova, kdyz uvadéla, ze: ,, Objektivni odpovédnost je odpovédnosti bez zavinéni,
protiprdvnost by v§ak méla byt jejim pitedpokladem. !5 Podle F. Melzera vSak ,,v Zdad-
ném pripade nelze souhlasit s Pelikanovou, kdyZ tvrdi, Ze by protiprdavnost méla byt
DPredpokladem objektivni odpovédnosti. Pripady objektivni odpovédnosti predstavuji
velmi ruznorodou skupinu pripadii, které maji spolecné jen dvoji: mezi predpoklady je
Skoda, a naopak neni zavinéni. Naproti tomu jiné prvky obecné odpovédnosti za Skodu
se vyskytovat mohou, avsak nemusi. “1° S tim pak uzce souvisi i to, ze Filip Melzer
nechape jako divod vzniku objektivni odpovédnosti ,,protipravni stav, nybrz ,, legi-
timni ditvody, pro které zakonoddrce stanovi objektivni odpovédnost . NejtypictéjSim
diivodem pro stanoveni odpovédnosti nezavislé na zavinéni je tak podle néj ,, zvyseni
rizika pro ostatni subjekty (odpovédnost za ohrozeni, resp. za zvySeni rizika, Gefihr-
dungshaftung) “.\7

K jakym dusledkiim vede konstrukce Filipa Melzera, podle které i objektivni odpo-
védnost musi byt tak ¢i onak spojena s jednanim (i kdyz nemusi byt zavinéné) a zaroven
predpokladem objektivni odpoveédnosti nemusi byt protipravnost, si mizeme nejlépe
ukdzat opét na nasem piikladu. To, co je nepochybné je, ze by Benjamin podle platného
¢eského prava nemohl odpovidat za vlastni zavinéni, zaroven by vSak mohl mit povin-
nost k nahradé skody. Jedina moznost, jak toho dosahnout, tedy je, ze tato povinnost
Benjaminovi vznikne na zaklad¢ ,,objektivni odpoveédnosti®.

14 K tomu srovnej: TICHY, L. — HRADEK, J. Deliktni prdvo. Praha: C. H. Beck, 2017; TICHY, L. — HRA-
DEK, J. Deliktni pravo v navrhu nového obc¢anského zakoniku. Pravni forum. 2012, ro€. 9, €. 1, s. 6-21;
BEZOUSKA P. Komentai k § 2910. In: HULMAK, M. a kol. Obcansky zdkonik VI: zavazkove pra-
vo: zvldsi cast (§ 2055-3014): komentdr. Praha: C. H. Beck, 2014, s. 1542; HRADEK, J. Komentai
k § 2911 a § 2912. In: SVESTKA, J. - DVORAK, J. — FIALA, J. a kol. Obcansky zdkonik: komentdr-.
Svazek VL. Praha: Wolters Kluwer, 2014, 5. 928; KNAPPOVA, M. - SVESTKA, J. - DVORAK, J. a kol.
Obcanské pravo hmotné 2. 4. aktual. a dopl. vyd. Praha: ASPI, 2005; LUBY, S. Prevencia a zodpovednost
v obcianskom pravu. Bratislava: Obzor, 1958; SVESTKA, J. Odpovédnost za Skodu podle obcanského
zdkoniku. Praha: Academia, 1966; KNAPPOVA, M. Povinnost a odpovédnost v obcanském pravu. Pra-
ha: Academia, 1968; LAZAR, J. a kol. Obcianské pravo hmotné. 3. vyd. Bratislava: Turia edition, 2006;
FIALA, J. a kol. Obcanské pravo hmotné. 3. vyd. Brno: Doplnék, 2001; BREJCHA, A. Odpovédnost
v soukromém a verejném prdavu. Praha: Codex Bohemia, 2000; PRAZAK, P. Koncepce pravni odpovéd-
nosti v novém obc¢anském zakoniku. In: GERLOCH, A. - BERAN, K. Funkce a misto pravni odpovédnosti
v recentnim pravnim iadu. Praha: Leges, 2014, s. 25-36.

15 PELIKANOVA, c. d., s. 19.

16 MELZER, c. d., s. 26.

17 MELZER — TEGL akol., c. d., s. 48. (Vedle toho vSak uvadi i dalsi diivody, jako jsou socialni divody
a hospodarska tinosnost, korelace vyhody a rizika.)
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Polozme si proto otazku, zdali je divodem vzniku odpovédnosti jednani osoby ne-
pricetné, anebo vysledek jednani nepticetné osoby.

Druhé otazka pak zni, zdali toto jednani nebo tento vysledek muze byt dlivodem
vzniku odpovédnosti, aniz by bylo tieba, aby se jednalo o protipravni jednani nebo
o protipravni vysledek tohoto jednani.

3. CiM SE LISI NESTASTNA NAHODA
OD PROTIPRAVNIHO STAVU?

Pfi odpovédi na otazku, zda je divodem vzniku odpovédnosti jednani oso-
by nepficetné, anebo vysledek jednani nepficetné osoby, jde o to, zdali faktické cho-
vani nepfic¢etné osoby mizeme povazovat za ,,jednani“. K tomu Ize pfistoupit dvojim
zptsobem:

Je mozné tici, ze Sileny nepficetny Benjamin ,,jednal, nebot’ se navenek projevoval
tim, ze strilel. Jestlize vSak soud konstatoval, Ze byl osobu nepficetnou, musi to zaro-
vei znamenat, ze nevédél, co ¢ini (jinak by na svoji Svagrovou urcité nestiilel), jednal
v afektu, obdobné instinktivné jako zvife zahnané do kouta, které 0ito¢i v§emi moznymi
prostiedky. Pokud pfijmeme tezi, Ze jednal, potom musime vychazet z toho, ze jednal
na zaklad¢ instinktivni vile, obdobné jako ,,jednaji zvifata“.

Druh4 moznost je kvalifikovat takové ,,jednani* jako pouhy fakticky projev chovani,
ktery vsak jednanim neni. Jestlize totiz opét vyjdeme z dikce § 24, podle néhoz je pred-
pokladem odpovédnosti nikoliv pouhé faktické ,,chovani®, nybrz jednani, které je ¢lo-
vek ,, s fo posoudit a oviadnout “, 1ze z toho a contrario vyvodit, ze tam, kde ¢lovék neni
,,8 to posoudit a ovladnout* své jednani, tam ani nejednd. V souladu s Jifim Bogusza-
kem se domnivam, Ze mnohem spise jde o jakési faktické chovani, jehoz vysledek mtize
byt in eventum protipravni.l®

Chovani nepficetné¢ho Skiidce proto po mém soudu nelze povazovat za ,,jedndni‘.
Pokud bychom tak ¢inili, znamenalo by to, Ze bychom kladli rovnitko mezi jednani, je-
hoz atributem je rozpoznavaci a ovladaci slozka, ktera je také nezbytna k tomu, aby byly
naplnény predpoklady pro jednani stanovené pravem. Pokud bychom takové instinktiv-
ni chovani povazovali za jednani, ve skutec¢nosti by se jednalo o fikci, kterd vsak nema
oporu v zédkong. Dal§im dtsledkem by pak bylo, Ze za jednani bychom mohli povazovat
i faktické chovani zvitat a za takové ,,jednani je perspektivné i trestat. Tim bychom se
piiblizili ke sttedovékému pravu, kde zviteci procesy byly zcela bézné. Z téchto duvoda
povazuji za priléhavejsi chapat faktické chovani nepficetné osoby nikoli za ,,jednani®,
nybrz za vysledek sil nezavislych na lidské vuli.

18 K tomu viz Boguszak: ,, Protiprdvni stav viak miize byt podle okolnosti zpiisoben i chovanim toho, kdo
neni schopen své jednani ovladnout nebo posoudit jeho diisledky. (Oproti tomu protipravni jednani, vcetné
nezavinéného, je chovani védomé a volni.) “ (BOGUSZAK, J. — CAPEK, J. - GERLOCH, A. Teorie prava.
Praha: ASPI, 2004, s. 134).
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Tim jsme dospéli k druhé otazce, a sice zdali tento vysledek muze byt divodem
vzniku odpovédnosti, aniz by bylo tfeba, aby se jednalo o vysledek ,,protipravni*“? Od-
povéd na otazku, v ¢em spociva nebo nespociva protipravnost vysledku, 1ze hezky
ukazat na srovnani toho, k jakému zavéru bychom dospéli podle ob¢anského zakoniku
z roku 1964 a podle soucasného obcanského zakoniku:

Podle § 422 odst. 1) Ob&Z 1964 platilo: ,, (1) Nezletily nebo ten, kdo je stizen dusev-
ni poruchou, odpovida za skodu jim zpuisobenou, je-li schopen ovladnout své jednani
a posoudit jeho nasledky, spolecné a nerozdilné s nim odpovida, kdo je povinen vyko-
navat nad nim dohled. Neni-li ten, kdo zpiisobi Skodu, pro nezletilost nebo pro dusevni
poruchu schopen ovladnout své jednani nebo posoudit jeho nasledky, odpovida za skodu
ten, kdo je povinen vykondvat nad nim dohled. *

Z toho ustanoveni plynulo, Ze ten, kdo je stizen dusSevni poruchou, odpovida za
Skodu jim zptisobenou pouze tehdy, je-li schopen ovladnout své jednani a posoudit jeho
nasledky. Pokud byl Benjamin nepfi¢etny, znamend to, Ze by v CR aZ do roku 2014 za
své ,,chovani“ nemohl odpovidat, a nebylo by tak ani mozné narokovat nahradu skody
z jeho dédictvi, nebot’ by k tomu chybél pravni zaklad. Jednalo by se prosté o nest’ast-
nou nahodu, za kterou se neodpovida.

Naopak ale — jak jsem jiz uvedl — podle platného a u¢inného obcanského zakoniku
by tuto situaci bylo tfeba posoudit podle § 2920 odst. 2. Konkrétné bychom tak mohli
dospét k zavéru, ze Benjamin by mohl odpovidat, ale nemusel, zalezelo by to na kon-
krétnim posouzeni soudu s ohledem na majetkové poméry jeho a jeho bratra.

Tim jsme se jiz ptiblizili k odpovédi na otazku, jakym zplisobem se z ,,vysledku
pusobeni sil nezavislych na lidské vali“ maze stat protipravni stav, za ktery se jiz od-
povida. Jak jsme vidéli, Nejvyssi soud statu Illinois si pfili§ nelamal hlavu s tim, zdali
nebohy nepfi¢etny Benjamin jednal nebo nejednal. Tak jako tak bylo jeho ,,jednani*
kvalifikovano jako delikt a za takové jednani také byla jeho bratrovi pfiznana ndhrada
Skody. Pokud bychom tak méli popsat v terminech ¢eského prava to, k jakému zavéru
dospél Nejvyssi soud statu Illinois, mohli bychom fici, ze soud konstatoval, Ze se nejed-
nalo o nestastnou nahodu, za kterou nikdo neodpovida, ale o protipravni stav, tj. 4jmu,
kterou bude Benjamin povinen nahradit.

Dospivame tak k dil¢imu zavéru, ze ,,protipravnost® je nutna k tomu, abychom
mohli rozlisit nest'astnou nahodu, za kterou se neodpovida, od protipravniho stavu, za
ktery se jiz odpovida.!® Filip Melzer by vSak mohl namitnout, Ze se o Zddnou protiprav-
nost jednat nemusi. Mohl by argumentovat tim, ze jenom proto, ze pravo s urcitymi
skute¢nostmi nezavislymi na lidské vili spojuje pravni nasledky, nezptisobuje, ze tyto
nasledky mame povazovat za protipravni. Pro¢ tedy povazujeme vysledky sil nezavis-
lych na lidské vili za protipravni stavy, a nikoli pouze za pravni udalosti, které jsou
v souladu s pravem? Jinymi slovy jde o to, pro¢ je potieba rozliSovat pravni udalosti od
protipravnich stavi.

19 K tomu srovnej: ELISCHER, D. Protiprdvnost — co je jejim zdrojem v soukromém pravu? Casopis pro
pravni védu a praxi. 2016, ro¢. 24, ¢. 4,s. 501-527; TICHY — HRADEK, c. d.
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4, PROC JE POTREBA ROZLISOVAT PRAVNI UDALOSTI
OD PROTIPRAVNICH STAVU?

Odpoveéd’ na otazku, proc¢ je potieba rozliSovat pravni udalosti od pro-
tipravnich stavi, je stejna jako odpoveéd na otazku, pro¢ rozlisujeme pravni jednani
od protipravniho jednani. Z jistého uhlu pohledu bychom totiz mohli fict, Zze pravni
a protipravni jednani se vlastné nelisi, nebot’ v obou pfipadech jde o situaci, kdy jsou
s ,,jednanim* spojeny urcité pravni nasledky. Jestlize naptiklad nékdo sepise zavet, po-
tom po ném nékdo bude dédit. Jestlize nékdo nékoho timysIn¢ usmrti, potom mu bude
uloZen trest. Z tohoto tthlu pohledu nemusime rozliSovat mezi porusenim zékazu Gtmy-
sln€ usmrcovat a moznosti prikazat, kdo po mné¢ ma dédit. Oboje ma pravni nasledky.
Je pravdou, ze takové rozliSovani ani neni nutné, stejné jako neni nutné rozliSovat mezi
pravem trestnim a mezi pravem obcanskym. O vyspélosti pravni kultury vSak nesvedci
schopnost nerozliSovat, ale naopak schopnost rozliSovat. Proto rozliSujeme napf. mezi
smlouvou a deliktem, resp. mezi pravnim jednanim a protipravnim jednanim.

Ostatné na takovém rozliSovani je zalozen i Cesky obcansky zakonik, ktery vychazi
z toho, Ze povinnost k nahradé ujmy je zdvazkovou povinnosti, tj. je soucasti zdvazku
vznikajiciho ex delicto. Pravnim divodem (titulem) vzniku zavazku pfitom mutze byt
podle § 1723 ,,smlouva, protipravni ¢in nebo jina pravni skutecnosti, ktera je k tomu
podle pravniho radu zpusobila “. Z gramatického vykladu tohoto ustanoveni plyne, ze
smlouva i protipravni ¢in jsou jen nékterymi z druhti pravnich skutecnosti, jez mohou
vést ke vzniku zavazkil. Lze tak tvrdit, Ze v Ob&Z20 jsou vyslovné uvedeny tyto pravni
skute¢nosti:
i. pravni jednani,
ii. pravni udalosti,
iii. protipravni jednani.

Jestlize tak rozliSujeme mezi jednadnim v souladu s pravem a jednanim v rozporu s pra-
vem, potom dava svou hlubokou logiku rozliSovat i mezi skuteénostmi nezavislymi
na lidské vli, které jsou v souladu s pravem a oznacujeme je jako pravni udalosti, od
vysledku pusobicich nezavisle na lidské vili, které ozna¢ujeme jako protipravni stavy.
To je také diivodem, pro¢ pravni teorie rozliSuje druhy pravnich skute¢nosti na zakladé
dvou kritérii, kterymi jsou:

1) jednani (jako védomy projev lidské vile), anebo absence jednani,

2) soulad ¢i rozpor s pravem,; tj. skutecnost, ktera je ,,po pravu® ¢i ,,proti pravu‘.

Vzéajemnou kombinaci dvou kritérii 1ze matematicky vyjadfit jako 2 X 2, coz se rov-
na 4. Ctvrtou pravni skute¢nosti, kterou ob¢ansky zakonik vyslovné nezmifuje, je
tzv. protipravni stav. Jestlize podle Filipa Melzera ,, neddava dobry smysl konstrukce
tzv. protiprdvnich stavii“,?! potom to musi znamenat, ze by kombinace dvou kritérii

20 Ob¢Z oznacuje celou svou Hlavu V. jako ,,Pravni skuteénosti®. Pod pravni skuteénosti je pak vyslovné
podfazeno ,,pravni jednani* a ,,pravni udalosti“. Z § 1723 plyne, ze jednim z druhi pravnich skutecnosti
jsou i ,protipravni ¢iny*, které ¢eska pravni teorie tradiéné oznacuje jako ,,protipravni jednani*.

2l MELZER — TEGL a kol., c. d., 5. 233 (poznamka pod &arou &islo 1183).
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méla byt matematicky vyjadiena jako 2 x 2 = 3. To zase nedava dobry smysl mné, nebot’
se domnivam, ze kategorie protipravnich stavii ma své opodstatnéni a svoji logiku, ktera
spociva pravé v kombinaci onéch dvou kritérii, na zakladé nichz ceska pravni teorie
nerozliSuje pouze tfi pravni skutecnosti, nybrz Ctyfi.

pravni jednani pravni udalosti
protipravni jednani protipravni stavy

Povazuji za védecky ptinos Jifiho Boguszaka,?? Ze kategorii protipravnich stavi
zavedl a vysvétlil. Domnivame se, ze se nejedna o ,,problematickou konstrukei®, nebot’
umoznuje pravni teorii vysvétlit, co je divodem vzniku objektivni odpoveédnosti. Pokud
Filip Melzer zastava odliSny nazor, m¢l by vysvétlit, pro¢ podle néj ¢ini problém, ze
2 x 2 =4, zatimco jeho ,,bezproblémové* feseni je zalozeno na tom, ze 2 x 2 =3.

Rozlisovani pravnich udalosti a protipravnich stavi vS§ak ma sviij vyznam nejen
z teoretického, ale i1 z praktického hlediska. Miize byt uzitecné prave napiiklad pfi roz-
liSovani ,,nestastnych nahod od ,,protipravnich stavii““. Za nestastnou nahodu Ize na-
ptiklad povazovat, pokud by se manzelka pana Leviho prochazela v bouice na kopci,
uhodil by do ni blesk, a v disledku toho by zemfela. I to by nepochybné byl vysledek
sil ptisobicich nezavisle na lidské vuli. Jaky je rozdil mezi tim, kdyz do pani Sholtyové
stieli nepficetny clovek, od toho, kdyz ji zabije blesk? Odpoveéd’ je relativné jednodu-
cha, v pripad¢ blesku se jedna o nestastnou nahodu, jejiz disledky kazdy nese sam
a nikdo mu je nenahrazuje. Za ne$t’astnou ndhodu se neodpovida.?> Rozdil mezi touto
nest’astnou nahodou a tim, ze ji zabije nepficetny Skidce, je pravé v tom, Ze pravo muze
stejnou skutecnost, tj. napi. smrt v urcitych situacich kvalifikovat i jako udalost, jejimz
nasledkem je napiiklad dédéni, ale stejné tak jako protipravni stav, jehoz nasledkem je
objektivni odpovédnost.

5. CiM SE LISI OBJEKTIVNI ODPOVEDNOST
OD ODPOVEDNOSTI ZA OHROZENI?

Je vsak tfeba korektné priznat, ze feSeni, které predkladam, je feseni na
zaklad¢ Ceského prava a ceské pravni teorie. Vychodiskem Filipa Melzera je ale mno-
hem spiSe némecké pravo a némecka doktrina. Proto také ztotoznuje pojem objektivni
odpovédnosti s némeckym konceptem odpovédnost za ohrozeni, coz se projevuje ze-
jména v tom, Ze namisto pojmu objektivni odpovédnost vétSinou pouziva praveé pojmu
,,odpovédnost za ohrozeni . Dlvod, pro¢ odmita ,,protipravni stavy®, spo¢iva v tom,

22 X tomu viz Boguszak: ,, Protipravni stav je protipravni vysledek piisobeni skutecnosti nezavislé na lidské
vildi.“ (BOGUSZAK — CAPEK — GERLOCH, c. d., s. 134). Obdobné téz GERLOCH, A. Teorie prava.
6. vyd. Plzen: Vydavatelstvi a nakladatelstvi Ales Cengk, 2013, s. 150.

23 Skuteénost, Ze za $kody zplisobené Zivelnimi pohromami lze obdrZet plnéni od pojistovny, nelze chapat
jako ,,nahradu Skody*“. Pojistovna totiz nepochybné neni skuidce, ktery by skodu zptisobil. Pojistovna plni
svij smluvni zavazek, a to proto, ze doty¢na osoba byla pojisténa, zaplatila pojistné a na zakladé smlouvy
ji v pfipadé, ze nastane takova ,,Skodni udalost®, vznikl narok na pojistné plnéni.
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ze se ,,protipravnost® nemuze vztahovat k protipravnimu vysledku, ale vzdy a jenom
k tomu, co tomuto vysledku pfedchézelo, tj. k néjaké forme jedndni, at’ uz se bude jednat
o0 jednani aktivni — komisivni —, anebo omisivni, které spoc¢iva v tom, ze nékdo zanedbal
svoji povinnost péce, tim zvysil riziko, a v disledku zvyseni tohoto rizika pak vznikla
Skoda. V této souvislosti je tieba pfedevsim uvést, ze sam Filip Melzer neni konzistentni
a konstrukce, kterou predklada, je vniting rozpornd. Na jedné strané tvrdi, ze ,, ndsle-
dek néjakého jednani i urcity stav nemiize byt striktné vzato sam o sobé oznacen jako
protipravni, nybrz pouze jednani pravniho subjektu, které k tomuto nasledku ¢i stavu
vedlo . Z toho by pak mélo plynout, Ze v piipadé objektivni odpovédnosti miize byt
protipravni pouze to, ze sktidce svym jednanim zvysuje riziko vzniku Skody, a praveé
kvuli tomuto zvyseni rizika odpovida. Problém ale je, ze Filip Melzer zaroven tvrdi,
ze se objektivni odpoveédnost za ohrozeni (Gefdhrdungshaftung) typicky nezaklada na
vadném jednani, nybrz na dovoleném ohrozeni. Jinymi slovy to skutecné znamena, ze
objektivni odpovédnost plyne z rizikové €innosti, kterd je dovolend, takze vysledek,
ktery na zaklad¢ této ¢innosti vznika, vlastné také nemiize byt protipravni, ale presto je
povazovan za ,,ajmu‘, za kterou nékdo odpovida. Jinymi slovy to znamena, Ze nest’astna
nahoda, kterd vznika z dovolené rizikové ¢innosti, a ijma stoji na stejné tirovni a nelze
je nijak rozlisit. Konstrukce Filipa Melzera neni originalni a je pfevzata od Helmuta
Koziola.2* Sam Helmut Koziol v8ak ptipousti, Ze na tuto otzku existuji i odchylné
nazory a vyslovné odkazuje na Nielse Jansena. Ten ve svém ¢lanku podrobil koncepci
protipravnosti jednani zasadni kritice, a naopak se piiklonil k protipravnosti vysledku,
kdyz mimo jiné uvedl:

., Predpoklad, ze lidé by méli odpovidat pouze za nasledky svého protipravniho jed-
nant, vychazi z extrémné liberalniho pojeti zalozeného na laissez faire. Tento hodnotici
soud ztrdci na verohodnosti v té mire, v jaké je na jedné strané ohroZeni Zivota, zdravi
a majetku verejnym prdavem dovoleno a na druhé strané mohou byt Skody snadno po-
Jjisteny témi, kdo je zpiisobi, takze vysoke naroky k nahrade skody jiz nemusi vést ke
zruinovani Skiidce. Tyto posuny v pojeti rozsahu osobni odpovédnosti odrazeji i priilomy
v pojeti protipravnosti v obcanském pravu. “%

Jakkoli nepopiram, Ze je mozné objektivni odpovédnost konstruovat jako odpo-
veédnost za nestastnou nadhodu, kterd je stanovena zdkonem, domnivam se, ze takova
konstrukce neni ve skutecnosti krokem vpied, ale krokem vzad. Odvolavat se pfitom
na némeckou doktrinu v situaci, kdy samotni némecti autofi poukazuji na slabiny této
konstrukcee, je sice mozné, ale opét to nevidim jako pokrok.

24 KOZIOL, H. Basic questions of tort law from a Germanic perspective. Wien: Jan Sramek Verlag, 2012,
s. 174, marg rubr. 6/4.

25 JANSEN, N. Das Problem der Rechtswidrigkeit bei § 823 Abs. 1 BGB. Archiv fiir die civilistische Praxis.
2002, Jhrg. 202, Nr. 4/5, s. 541: ,, Die Annahme, dafy Menschen nur fiir die Folgen ihres rechtswidrigen
Verhaltens verant- wortlich seien, beruht auf einem sehr liberalen Selbstverstindnis, dem eine gesell-
schaftspolitische Grundeinstellung des laissez faire entsprach. Diese Wertung verliert in dem Mafe an
Plausibilitdt, in dem einerseits Gefihrdungen von Leib, Leben und Eigentum dffentlich-rechtlich erlaubt
werden und andererseits Schiden von ihren Verursachern leicht versichert werden konnen, so daf3 hohe
Schadensersatzverpflichtungen nicht ldnger zum Ruin des Schédigers fiihren miissen. Die Briiche im zivil-
rechtlichen Rechtswidrigkeitsbegriff spiegeln diese Verschiebungen der Vorstellungen iiber die Reichweite
der personlichen Verantwortung.
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Nahrazovat termin objektivni odpovédnost terminem odpovédnosti za ohrozeni
(Gefihrdungshafiung) vsak z hlediska ¢eského pravniho fadu a Ceské pravni doktriny
neni vhodné i z dalSich divodu. Jestlize bychom totiz chtéli ztotoznovat objektivni
odpovédnost s odpovédnosti za ohrozeni, musime si nutné polozit otazku, zdali je
ohrozeni samo o sob¢ dostatecné k tomu, aby byl nékdo povinen k nahradé Gjmy?

Odpovéd na tuto otazku lze opét nejlépe ukazat na praktickém prikladu. Pfedstavme
si situaci, kdy se néjaky pachatel rozhodne, ze spacha sebevrazedny atentat. Pfijde do
Skoly s batohem, ve kterém je vybusnina, avSak jest¢ predtim, nez se mu podaii vy-
busninu odpalit, je zatCen a zneSkodnén policii. Stane se tak o prestavce a zptisobem,
ze si nikdo ze Skolniho personalu ani studentti nev§imne, ze ke zneskodnéni pachatele
doslo a zZe byl viibec nékdo v ohroZeni. Z hlediska prava trestniho se nepochybné bude
jednat o ,,protipravni jednani* — trestny ¢in obecného ohrozeni nebo teroristického tto-
ku.26 Z hlediska prava civilniho v8ak zadna povinnost k ndhradé ujmy nevznikne ani
vzniknout nemiize. Diivodem je skutecnost, ze z hlediska soukromého prava nestaci,
ze nekdo jedna protipravné. Jestlize totiz protipravni jednani nevede ke vzniku ujmy,
potom nikdo nemuze (soukromopravng) odpovidat za Gjmu, ktera nevznikla. Aby takova
ujma vznikla, muselo by byt fakticky zasazeno do subjektivnich prav osob a nestacilo
by, ze by tato prava byla ,,pouze” ohrozena. Vzniknuvsi jma mize byt majetkova
nebo nemajetkova, musi se vsak jednat o ujmu, jez miize byt reparovana. Z hlediska
existence Ujmy ptitom neni rozhodné, zda k reparaci dojde cestou nahrady skody, anebo
piiméfenym zadostiu¢inénim v piipadé ijmy nemajetkové. K tomu, aby vznikla Gjma
majetkova (8koda), by v nasem prikladu muselo skutecné dojit k uc¢inku, ktery trestni
pravo oznacuje jako zménu na hmotném piredmétu Gtoku. Prakticky by tak muselo dojit
k vybuchu bomby, k usmrceni lidi, poskozeni zdravi a poskozeni majetku apod. K ne-
majetkové ijmé by mohlo dojit také tak, ze by byl terorista zneskodnén vefejné, pii-
¢emz osobam, které byly ohrozeny, by mohl vzniknout psychicky Sok, resp. dusevni
utrapy, tj. nemajetkova tjma. V kazdém piipadé by vSak musel vzniknout nasledek,
tj. materialni ¢i imaterialni 0jma. V piipadé, Ze by takovy nasledek nevznikl, nemtze
vzniknout ani Gjma, a proto ani povinnost k jeji ndhradé ¢i od¢inéni.

Tim chei fict, Ze jednani, které je nepochybné protipravni z hlediska prava trest-
niho, avSak z hlediska prava soukromého nezptsobuje jmu, nemtze byt diivodem
vzniku civilni odpovédnosti. Jestlize ,,protipravnost jednani“ neni a nemtze byt sama
0 sob¢ v soukromém pravu divodem vzniku odpovédnosti, tim spise nemtze byt ,,samo
0 sob¢&* diivodem vzniku civilni odpovédnosti provozovani ¢innosti, ktera je dovolena.
Skutecnost, Ze je ale urc€ita provozni ¢innost dovolend, na druhou stranu vitbec nevylu-
cuje, ze mize byt na ujmu tfetim osobam, pficemz tuto ujmu — avsak pouze za predpo-
kladu, ze vznikne — mlze pravo oznacit za protipravni. Tim je také odliSena nest'astna
nahoda od protipravniho stavu.

Kromé toho se domnivam, ze nahrazovat zavedeny pojem objektivni odpovédnosti
pojmem odpovédnosti za ohrozeni je nevhodné také terminologicky. V ¢eském pravu
striktné rozliSujeme mezi objektivni odpovédnosti, kterd ma své misto v soukromém
pravu, a ohrozovacimi delikty, které nachazime v pravu vefejném, zejména trestnim.

26 Konkrétni kvalifikace by zalezela na pohnutce pachatele.
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Jak jsem ukazal vyse, domnivam se, Ze ohrozeni samo o sobé v soukromém pravu nikdy
nemuze vést ke vzniku odpoveédnosti, notabene v situaci, kdy je provozovani rizikové
¢innosti, ktera k ohrozeni vede, dovoleno. Nahrazovat zavedeny pojem objektivni od-
povédnosti odpoveédnosti za ohrozeni tak muze byt matouci a zavadéjici.

6. ZAVER

Cilem této stati je odpovéd’ na otazku, pro¢ potfebujeme protipravni stav
jako duvod vzniku pravni odpovédnosti. Jejim jadrem je polemika s nazorem Filipa
Melzera, podle kterého ,, urcity stav nemiize byt striktne vzato sam o sobé oznacen jako
protipravni, nybrz pouze jednani pravniho subjektu, které k tomuto nasledku ¢i stavu
vedlo . Jeho vychodiskem totiz neni ,,objektivni odpovédnost*, tak jak jsme ji chapali
az do pfijeti obcanského zakoniku v roce 2012, nybrz némecky koncept odpovédnosti
za ohrozeni, ktery nevychazi z protipravniho stavu, nybrz z odpovédnosti za zvySeni
rizika. S timto nazorem nesouhlasim a domnivam se, Ze protipravni nemusi byt nutné
jen jednani, nybrz i stav zcela bez ohledu na jednani, které mu ptedchazelo, a stejné tak
nepovazuji za vhodné nahrazovat ,,Ceské* pojeti objektivni odpovédnosti némeckym
konceptem odpovédnosti za ohrozeni.

V navaznosti na zménu terminologie obcanského zdkoniku bylo tieba nejprve vyjas-
nit, ¢im se 1isi odpovédnost za Skodu od povinnosti k ndhradé ujmy. S ohledem na § 24
by se totiz pojmu ,,odpovédnosti® spravné mélo uZivat pouze v piipadech, kdy odpovéd-
nost vznika jako disledek zavinéného jednani ¢loveka, ve vSech ostatnich ptipadech by
se mélo uzivat terminu ,,povinnost k nahrad¢ ijmy*. K tomu vsak nedoslo a s pojmem
objektivni odpovédnosti se i nadale bézné pracuje. Problém je vSak v tom, jaky je jeho
obsah. Objektivni odpovédnost v pojeti Filipa Melzera je zcela v rozporu s jeho dosa-
vadnim chapanim, které vychazelo z toho, ze ptedpokladem objektivni odpovédnosti
musi byt vzdy protipravnost, ktera se vztahuje k ur¢itému stavu, a nikoli k jednani, které
tomuto stavu piedchazelo. Filip Melzer naopak vychazi z toho, Ze 1 objektivni odpovéd-
nost musi byt tak ¢i onak spojena s jednanim, které vSak nemusi a pravideln¢ ani nebude
protipravni, nebot’ jde typicky o dovolenou provozni ¢innost, ktera prave zvysuje riziko.

Na piikladu ,,jednani nepti¢etné osoby jsem proto nejprve ukézal, ze pokud ne-
chceme povazovat za jednani nejenom faktické chovani lidi, ale i instinktivni ,,jednani*
zvifat, potom je tfeba jednani rozumét v souladu s pozadavky § 24 jako jednani, které
je ¢loveék ,, s to posoudit a ovladnout . Pokud tomu tak neni, pravng relevantni skutec-
nosti potom nema byt jednani, nybrz pouze jeho vysledek. V okamziku, kdy 1ze oddélit
vysledek od chovani nepfietné osoby — ktery ma k jednani relativné blizko — tim spi-
Se Ize takovy vysledek odlisit od provozni ¢innosti, ktera je s jednanim spojena spise
zprostiedkovane.

Vysledek sil ptisobicich nezavisle na lidské vili vsak sam o sob¢ jesté nelze chapat
jako jmu, za kterou je n€kdo povinen poskytnout nahradu. Za ,,0jmu* Ize takovy vysle-
dek povazovat pouze v ptipade, ze jde o vysledek ,,protipravni“. Pro¢ ale mame mluvit
o protipravnosti? Vzdyt’ piece samo to, ze pravo s uréitymi skute¢nostmi nezavislymi
na lidské vili spojuje pravni nasledky, necini tyto nasledky protipravnimi. Jinymi slovy
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jde o to, pro¢ povazujeme vysledky sil nezavislych na lidské vuli za protipravni sta-
vy, a nikoli pouze za pravni udalosti, které jsou v souladu s pravem? Argument, pro¢
mame odliSovat mezi ,,pravnosti® a ,,protipravnosti®, spo¢iva v tom, ze tak mizeme
srozumitelng, jasné a konzistentné pojmove odlisit mezi divody vzniku subjektivnich
prav a povinnosti. Jestlize pravni teorie rozlisuje druhy pravnich skute¢nosti na zakladé
dvou kritérii, kterymi jsou: 1) jednani (jako védomy projev lidské viile), anebo absen-
ce jednani a 2) soulad ¢i rozpor s pravem; tj. skutecnost, ktera je ,,po pravu‘ ¢i ,,proti
pravu®, potom vzajemnou kombinaci téchto dvou kritérii 1ze dospét ke ctyfem druhiim
pravnich skuteénosti. To je také divodem, pro¢ kromé téi vyslovné uvedenych prav-
nich skutecnosti v obcanském zakoniku mtzeme rozlisit i ¢tvrtou pravni skutecnost,
kterou je protipravni stav. Praktické hledisko rozliSovani protipravnich stavi pak mize
spocivat v tom, ze umoziuje odlisit nestastnou ndhodu, za kterou se neodpovida, od
protipravniho stavu, za ktery se jiz odpovida.

Posledni otazkou pak bylo, jaké vyhody by ndm snad mohlo pfinést, pokud bychom
chapali objektivni odpovédnost tak, jak navrhuje Filip Melzer. Domnivam se, ze zadné,
ba naopak. Podle mého nazoru je konstrukce Filipa Melzera vnitiné rozporna, nebot’
tvrdi, ze protipravni miize byt pouze jednani, které¢ vzniku ujmy piedchazi. Zaroven
vsak v ptipad¢ objektivni odpovédnosti za ohrozeni na protipravnost rezignuje zcela,
tj. protipravni neni ani rizikova ¢innost, ktera vzniku ujmy piedchazela, ale ani vysledek
této ¢innosti, avsak presto se jedna o Gjmu. Z toho plyne, ze nestastna nahoda, ktera
vznika z dovolené rizikové ¢innosti, a Gijma stoji na stejné urovni a nelze je nijak rozli-
Sit. Na problematic¢nost této konstrukce bylo poukazano i v samotné némecké doktring,
a nevidim proto diivod, pro¢ bychom ji tak m¢li piebirat. Je totiz tfeba vzit na védomi
a zdtraznit, ze samo ,,0hrozeni* ke vzniku ujmy nestaci. Aby se jednalo o jjmu, musi
predevsim dojit k ,,vysledku®, ktery mize pravo jako Gjmu kvalifikovat. Pokud tak
ucini, je po mém soudu mozné a spravné chapat to jako vyjadieni protipravnosti, ¢imz
je zaroven odliSena nest'astna nadhoda od protipravniho stavu. Pojem odpovédnosti za
ohrozeni je navic matouci, nebot’ jej Ize snadno zaménit s ohrozovacimi delikty, které
se vyskytuji v pravu vefejném, zejména v pravu trestnim, a pojmoveé znamenaji néco
uplné jiného nez odpovédnost za ohrozeni.

Summa summarum se proto domnivam, ze neni zadny dtvod pro to, abychom ménili
dosavadni pojeti objektivni odpovédnosti, a stejné tak neni diivod, abychom rezignovali
na existenci protipravnich stavii. Pokud bychom tak ucinili, nejednalo by se o krok
vpied, ale o krok vzad.
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The journal article discusses the problems associated with crimes committed over a longer
period of time, in particular in the context of the Supreme Court’s decision of 23 September
2020, file number 8 Tdo 866/2020, which dealt with whether the offence of stalking under
section 354 of the Criminal Code was a continuation of a offence or an ongoing one. When
discussing this decision in the Criminal Division of the Supreme Court, a debate was held
as to whether it was correctly an ongoing or cumulative offence. The article deals with the
arguments that have been made in this regard and concludes that it is an ongoing offence. In
that context, it also addresses the issue of the so-called coherent actions, and on the basis of
analysis of Supreme Court jurisprudence, that these are not another category of crimes char-
acterised by a longer period of committing, but are merely an adjunct in theory and practice
of differentiated categories continuation of offence, ongoing offence, and cumulative offence
which serves only to refine and distinguish them correctly in specific cases under assessment.
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I. UVOD

Problematika pokrac¢ovani v trestném c¢inu, trestnych ¢ini hromadnych

a trvajicich je jednou z nejdulezitéjsich v trestnim pravu a pomérné ¢asto se jimi zabyva
literatura i judikatura, ktera vSak neni vzdy jednotnd, a proto v tomto pfispévku na zakla-
dé rozboru jednotlivych kategorii trestnych ¢ind trvajicich, hromadnych a pokrac¢ovani
v trestném ¢inu a na piikladech konkrétnich skutkovych podstat hodlam demonstrovat
vyznam ur¢ovani jednotlivych skutkovych podstat a dilezitost spravného uréeni povahy
konkrétniho trestného ¢inu z hlediska mnohosti trestné ¢innosti. Po rozboru jednoho
z nedavnych rozhodnuti Nejvyssiho soudu se budu zabyvat problematikou tzv. souvis-
1€ho jednani a soustavnosti jednani, a to na zékladé rozboru relevantni judikatury. Cilem

© 2024 The Author. This is an open-access article distributed under the terms of the Creative 71
Commons Attribution License (http://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



v této souvislosti je na zakladé Ceské judikatury! posoudit, zda fzv. souvislé jednani je
,,dalsi kategorii* trestnych ¢inil (jako tzv. stavové delikty) vedle pokracovani v trestném
¢inu, trvajiciho trestného ¢inu a hromadného trestného ¢inu, anebo jde jen o dopln¢k
téchto kategorii z hlediska konkrétni charakteristiky posuzovaného trestného ¢inu.

Doba pachani trestného cinu mtize byt v nékterém piipad¢é dilem okamziku, ale
jindy muze pachani trestného ¢inu trvat delsi dobu, coz pak ma vyznam pro feseni
nekterych hmotnépravnich otazek, napt. Casové plisobnosti trestnich zakont, vzniku
trestni odpovédnosti pachatele z hlediska jeho veku, jednoty skutku, promléeni apod.,
ale i procesnich otazek, a to zejména totoznosti a délitelnosti skutku v procesnim slova
smyslu, nebot’ novelou trestniho fadu provedenou zédkonem ¢. 265/2001 Sb., bylo pfijato
nové vykladové pravidlo, podle kterého se skutkem podle trestniho radu rozumi téz
dilci utok pokracujiciho trestného cinu, neni-li vyslovné stanoveno jinak (§ 12 odst. 12
tr. fdu; jinak je stanoveno napf. v § 12 odst. 11 tr. Fadu?), pfi¢emZ vymezeni okruhu
zakonnych prekazek trestniho stihani bylo doplnéno tak, ze za prrekazku véci rozsouzené
(rei iudicatae) se nepovazuje odsouzeni za jiny dilci utok pokracujiciho trestného cinu
(§ 11 odst. 3 tr. fadu).?

V ceskeé teorii se podle ¢asového momentu rozlisuji
— pokracovani v trestném cinu,
— trestné ciny trvajici a
— trestné ¢iny hromadné.*

'V tomto ptispévku se zamérné nezabyvam zahrani¢nimi pravnimi ipravami a na né navazujici judikaturou,
nebot’ to by piesahovalo jeho zaméfeni i rozsah. Komparativni pfistup k této problematice by vyzadoval
zevrubnou analyzu nejen pravni tpravy, ale i souvisejici teorie a judikatury, a to nikoli jen v jednom statu,
ale pfinejmensim v nékolika z nich. Pfedpokladam, ze takové komparativni analyze bych se vénoval v né-
které z nasledu]lclch praci.

2 Blize srov. SAMAL, P. a kol. Trestni fdd I: § 1-156: komentdr. 7. dopl. a prepr. vyd. Praha: C. H. Beck,
2013, s. 2620.

3 Srov. HERCZEG, J. - HORAK, J. in: SAMAL, P. - GRIVNA, T. - BOHUSLAV, L. - NOVOTNY, O. —
HERCZEG, J. - VANDUCHOVA, M. a kol. Trestni pravo hmotné. 9. vyd. Praha: Wolters Kluwer CR,
2022, s. 311. Dusledkem je umoznéni oddéleného projednavani dil¢ich utokt pokracujiciho trestného ¢inu,
kdy soud mutize rozhodnout o ¢asti pokracujici trestné ¢innosti, k niz provedl potfebné dikazy, a zbytek
projednat v dal§im fizeni, ve kterém bude ulozen spolecny trest za pokracovani v trestném cinu (§ 45
tr. zakoniku). Tim doslo u pokracovani v trestném ¢inu k jinému vymezeni skutku v trestnim fadu, nez
jak byl v teorii dosud chapan (zejména pokud jde o totoznost skutku). Zatimco tedy podle trestniho prava
hmotného se dusledky pokraCovani v trestném ¢inu nijak nezmeénily, podle trestniho prava procesniho
dochazi z hlediska potieb praxe k u¢elovému rozstépeni pokracujiciho trestného ¢inu na diléi utoky. U po-
kracujiciho trestného cinu je tak tieba rozliSovat skutek v hmotnépravnim smyslu (zde je pokra¢ovani
v trestném ¢inu stale jednim skutkem) a skutek v procesnépravnim smyslu (kdy je samostatnym skutkem
kazdy dil¢i utok pokracujiciho trestného ¢inu).

4 Na tomto rozdéleni a néasledujicim vymezeni pokradovani v trestném ¢inu, trestnych &ind trvaji-
cich a hromadnych se v zasadé shoduji vSechny soucasné ceské ucebnice trestniho prava hmotného
(srov. KRATOCHVIL, V. a kol. Trestni prdvo hmotné: obecnd cdst. 2. vyd. Praha: C. H. Beck, 2012,
s. 183—188; JELINEK, J. a kol. Trestni pravo hmotné. 5. vyd. Praha: Leges, 2016, s. 153-161; SAMAL -
GRIVNA — BOHUSLAV — NOVOTNY — HERCZEG — VANDUCHOVA a kol., ¢. d., s. 116-122) i ko-
mentéfe k trestnimu zdkoniku [DRASTIK, T. - FREMR, R. - DURDIK, T. — RUZICKA M. — SOTO-
LAR, A. akol. Trestni zikonik: komentdi- 1. dil (§ 1 aZ 232). Praha: Wolters Kluwer CR, 2015, s. 757-768;
SCERBA, F. a kol. Trestni zdkonik: komentdr. Praha: C. H. Beck, 2020, s. 193—-195 a 1128-1135;
SAMAL, P. a kol. Trestni zikonik I: obecnd édst (§ 1-139): komentdr-. 3. vyd. Praha: C. H. Beck, 2023,
s.272-275 a 1664-16820].
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Ve vsech téchto pripadech tvoii trestna ¢innost skladajici se z fady dil¢ich aktu ¢i
spocivajici v udrzovani protipravniho stavu z hmotnépravniho hlediska jeden sku-
tek a jeden trestny c¢in a probiha po delsi dobu. U téchto trestnych ¢ind je situace
dale charakterizovana tim, Ze stadium nasledujici po pokusu trestného ¢inu neni
jednorazovym aktem, ale je rozlozeno na delsi casovy usek, jehoz za¢atkem je moment
dokonani trestného ¢inu (okamzik, kdy jsou naplnény vSechny znaky skutkové podstaty
trestného ¢inu) a koncem moment ukonceni ¢i dokonceni trestného ¢inu. Podstatny roz-
dil mezi nimi je vSak v tom, ze pokracovani v trestném ¢inu je formou provedent tako-
vého trestného ¢inu (napt. obchodovani s lidmi podle § 168 tr. zékoniku, vydirani podle
§ 175 tr. zékoniku, kradeze podle § 205 tr. zakoniku, podvodu podle § 209 tr. zakoniku,
zkraceni dané, poplatku a podobné povinné platby podle § 240 tr. zakoniku atd.), ktera
v nékterém konkrétnim piipad¢€ takového trestného ¢inu miize byt dana a v jiném nemu-
si, zatimco u hromadného trestného ¢inu [napf. nedovoleného ozbrojovani podle § 279
odst. 3 pism. b) tr. zdkoniku nebo pohrdéni soudem podle § 336 tr. zdkoniku] je pozado-
vana mnohost utokii znakem jeho skutkové podstaty; podobné je tomu také u trvajiciho
trestného ¢inu [napf. zbaveni osobni svobody podle § 170 tr. zakoniku nebo omezo-
vani osobni svobody podle § 171 tr. zdkoniku], kde zakonem pozadované udrzovani
protipravniho stavu vyplyva z dikce skutkové podstaty (¢. 57/2007 a ¢. 43/2011-1. Sb.
rozh. tr.). Z téchto dtivodu trestni zdkonik obsahuje v § 116 tr. zdkoniku legalni definici
pokracovani, zatimco obdobnou definici trestného ¢inu trvajiciho nebo hromadného
neobsahuje.’

Pokracovani v trestném cinu je vymezeno v § 116 tr. zakoniku, podle n¢hoz se jim
rozumi takové jednani, jehoZ jednotlivé dil¢i Gtoky vedené jednotnym zamérem napl-
nuji, byt i v souhrnu, skutkovou podstatu stejného trestného ¢inu, jsou spojeny stejnym
nebo podobnym zplisobem provedeni a blizkou souvislosti ¢asovou a souvislosti v pied-
métu ttoku. V pokracovani jsou nejcastéji pAchany majetkové trestné Ciny (napf. trestny
¢in kradeze podle § 205 tr. zadkoniku, zpronevéry podle § 206 tr. zakoniku nebo podvodu
podle § 209 tr. zakoniku), hospodatskeé trestné Ciny (napi. padélani a pozménéni penéz
podle § 233 tr. zdkoniku, zkraceni dané poplatku a podobné povinné platby podle § 240
tr. zakoniku ¢i vystaveni nepravdivého potvrzeni a zpravy podle § 259 tr. zakoniku),
ale i dalsi trestné ¢iny. Napf. v nasi ucebnici uvadime ptipad, kdy mél dospély pachatel
s tfinactiletou partnerkou jeden sexualni kontakt v lednu, jeden v bfeznu a posledni
v dubnu téhoz roku. Kazdy z téchto dil¢ich akti by posuzovan sam o sobé (izolované
od ostatnich) naplioval skutkovou podstatu trestného ¢inu pohlavniho zneuziti (§ 187
tr. zakoniku). Vzhledem ke spojitostem téchto dil¢ich utoki nebudeme vsak jednani
pachatele posuzovat jako tfi trestné ¢iny pohlavniho zneuziti, ale jako jeden trestny ¢in
pohlavniho zneuziti, ve kterém bylo pokraCovano. Pijde tak nikoli o tfi jednani, ale
o0 jedno jednani (jeden skutek) spachané vice dil¢imi utoky. To ovSem za predpokladu,
Ze budou splnény pozadavky obsazené v citovaném ustanoveni § 116 tr. zakoniku.6

Trvajicim trestnym cinem je takovy €in, kterym pachatel vyvola protipravni stav,
a ten pak udrzuje (napf. trestny ¢in zbaveni osobni svobody podle § 170 tr. zdkoniku,

5 Tamtéz, s. 1665. » y )
6 NOVOTNY, O. - SAMAL, P. in: SAMAL — GRIVNA — BOHUSLAV — NOVOTNY — HERCZEG —
VANDUCHOVA akol., c. d.,s. 311.
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trestny ¢in omezovani osobni svobody podle § 171 tr. zékoniku, trestny ¢in uc€asti na
teroristické skupiné podle § 312a tr. zdkoniku), anebo udrzuje protipravni stav, aniz
zakon vyzaduje, aby jej také vyvolal (napf. trestny ¢in ohrozovani zadvadnymi potra-
vinami a jinymi pfedméty podle § 156 odst. 1 tr. zékoniku ve formé ,,ma na prodej®).
Podstatnym rysem trvajiciho trestného ¢inu je, Ze se zde postihuje praveé ono udrzovani
protipravniho stavu. Podle judikatury je trvajicim trestnym ¢inem tyrani osoby zijici
ve spole¢ném obydli podle § 199 tr. zdkoniku (srov. ¢. 17/2015 Sb. rozh. tr.), trestny
¢in zb¢hnuti podle § 386 odst. 1 tr. zakoniku (€. 31/1996 Sb. rozh. tr.) nebo trestny ¢in
marteni vykonu Gfedniho rozhodnuti a vykazani podle § 337 odst. 1 pism. e) tr. zako-
niku (€. 63/2012 Sb. rozh. tr.). Dal§imi trvajicimi delikty jsou jiz uvedené trestné Ciny
zbaveni osobni svobody podle § 170 tr. zdkoniku a omezovani osobni svobody podle
§ 171 tr. zakoniku, dale zanedbani povinné vyzivy podle § 196 tr. zakoniku, nedovolené
ozbrojovani podle § 279 odst. 1, odst. 3 pism. a) tr. zakoniku [vyjimkou je pak nedovo-
lené ozbrojovani podle odst. 3 pism. b) tr. zdkoniku, nebot’ jde podle tohoto ustanoveni
o hromadny trestny ¢in], zb&éhnuti podle § 386 tr. zakoniku, svémocné odlouceni podle
§ 387 tr. zakoniku atd. Naproti tomu do trestnych ¢in trvajicich se nezatazuji trestné
¢iny dvojiho manzelstvi podle § 194 tr. zdkoniku, mafeni vykonu ufedniho rozhodnuti
a vykazani podle § 337 odst. 3 pism. b) tr. zakoniku (trvajicim trestnym ¢inem se nemu-
ze stat, 1 kdyby pachatel prchal po velmi dlouhou dobu — srov. dikei ,,uprchne strazi...*),
ohrozeni pohlavni nemoci podle § 155 tr. zakoniku (¢. 17/2013 Sb. rozh. tr.) apod.
Hromadné trestné ciny jsou ty trestné ¢iny, u nichz k trestni odpovédnosti nestaci
jeden uitok (akt), ale je jich tfeba nekolik, popt. kde mnohost je podminkou pouziti vyssi
trestni sazby. Jsou tedy charakterizovany tim, ze jejich pojmovym znakem je vice utoki
spojenych spolecnym zameérem. Naptiklad u trestného ¢inu nedovolené¢ho ozbrojovani
podle § 279 odst. 3 pism. b) tr. zdkoniku je trestny ten, kdo hromadi zbrané nebo ve
zna¢ném mnozstvi stielivo, a proto nestaci ojedinély piipad opatieni zbrané nebo ma-
1ého mnozstvi stieliva.” Podle judikatury se hromadénim ve smyslu skutkové podstaty

7 Uvedené vymezeni pokracovani v trestném ¢inu, trestnych ¢inu trvajicich a hromadnych navazuje na

v podstaté kontinualni vyvoj ¢eské teorie ohledné téchto kategorii, které byly zpoc¢atku uvadény mezi pii-
pady jediného ¢inu trestného v souvislosti s konkurenci trestnych ¢int a vylouc¢enim jednoc¢inného soubéhu
[v té souvislosti je zajimavé, ze i Solnaf ve svych Zdkladech trestni odpovédnosti vlastni pojednani o nich,
krom¢ drobné zminky v partii o trestném Cinu (§ 4), je do této Casti zatfazuje — viz Hlava X. Konkurence
trestnych ¢inu a trestnich zakont]. Tak napf. Prusak spatfoval pokracovani v trestném cinu v postupném
opétném uskutecnovani téze zlocinné podstaty skutkové stejnorodou ¢innosti vzhledem k témuz predmétu
ochrany; delikt trvaly pfi pfivodéni, ale i udrzovani jistého stavu, které tvoii skutkovou podstatu urcité-
ho trestn¢ho Cinu, a delikt kolektivni v pripadé, kdy fadu jednotlivych ¢innosti zlo¢innych zdkonodarce
v jediny pojmovy celek spojuje (srov. PRUSAK, JI. Rakouské pravo trestni: dil vseobecny. Praha: Vsehrd,
1912, s. 143-144); podobné Milota vymezoval pokracovani v ¢inu trestném jako uhrn nékolika trestnych
¢innosti téhoz druhu, ohrozujicich nebo porusujicich stejnym zpuisobem tyz pravni statek a projevujicich
stejny umysl (napf. pii cizolozstvi a krvesmilstvi nékolik soulozi mezi tymiz osobami); delikt trvajici tu je,
kdyz pachatel zptisobil svym ¢inem bezpravny stav, ktery udrzuje tak dlouho, dokud nepodnikne ¢innost
opacnou (napf. pii poruseni osobni svobody), ale od trvajiciho deliktu je tfeba odliSovat delikt dale vucinku-
Jici, kdyz pachatel jen zptsobil bezpravny stav, ktery se jiz automaticky sam udrzuje (napf. bigamie); delikt
kolektivni se podle néj sestava z fady trestnych ¢int stejné¢ho druhu, pachanych bud’ ze zvyku, z femes-
la nebo po Zivnostensku (viz MILOTA, A. Ucebnice obojiho prava trestniho platného v Ceskoslovenské
republice: pravo hmotné. Krométiz: J. Gusek, 1926, s. 40; téméf totozné vymezeni téchto deliktii najdeme
opét v souvislosti s konkurenci trestnych ¢intt v KALLAB, J. Trestni pravo hmotné platné v zemi ceské
a moravskoslezské. Praha: Melantrich, 1935, s. 77). Ur¢ity posun zejména u pokracovani v trestném ¢inu
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trestného ¢inu nedovoleného ozbrojovani podle § 279 odst. 3 pism. b) tr. zdkoniku rozu-
mi postupné neopravnéné opatfovani (napt. vyroba, nakupovani a jiné ziskavani) zbrani
ve veétsim mnozstvi nebo steliva ve znacném mnozstvi, jakoz i jejich dalsi pfechovava-
ni. Proto nelze za hromadéni povazovat situaci, ve které obvinény poté, co mu byl odnat
zbrojni prukaz, sice odevzdal vSechny své zbrané, avSak ponechal si dv¢ hlavni soucasti
zbrani, a nikoli zna¢né mnozstvi stieliva. Trestny ¢in nedovoleného ozbrojovani podle
§ 279 odst. 3 pism. b) tr. zdkoniku je v pfipadé hromadéni streliva spachén v rozsahu,
ktery odpovida této skutkové podstate, jestlize jde o takové mnozstvi stieliva, jehoz
ucinnost znamena pro bezpec¢nost spolecnosti a lidi srovnatelny stupen ohrozeni jako
jedna zbran hromadné u¢inna (srov. €. 44/1977 Sb. rozh. tr.). Stejné jako u pokracovani
musi tu byt objektivni a subjektivni souvislost. Jednotlivé akty nemohou byt zcela samo-
statné, ale jsou spojeny jednotnym zamérem, souvislosti ¢asovou i v pfedmétu utoku.
Na rozdil od pokracovani je tu v§ak mnohost utokii vyjadiena primo jako znak skutkové
podstaty trestného ¢inu, a je proto podminkou trestni odpovédnosti (obdobné¢ jako u tr-
vajicich trestnych ¢intl). Mnohost je tu v poctu jednani, nikoli v poc¢tu predméta utoku.
Proto hromadnym trestnym ¢inem neni obecné ohrozeni podle § 272 tr. zékoniku, a¢
se tu predpoklada vétsi pocet ohrozenych lidi. Podobné u trestného ¢inu kradeze podle

a deliktt trvajicich (delikty hromadné ¢&i kolektivni vymezoval také jako pachané ze zvyku nebo po zivnos-
tensku) vidime u Mificky, ktery pokracovani vymezoval jako ,, nékolik aktii téhoz druhu, namirenych proti
témuz pravnimu statku a porusujicich tyz trestni zdakon (napr. nékolik nadavek, [...] zhotoveni nékolika
falesnych minci, nékolik soulozi pii zprznéni krve) a kdyz zaroven tyto akty se jevi, hledic na okolnosti,
Jjako celek. Rozhodovati tu mohou zejména okolnosti ¢asové a mistni; Ze vSechny jednotlivé akty vysly
z téhoz zloc¢inného rozhodnuti, neni nutnou podminkou. “ Delikty trvajici jsou ,, takové, jejichz pojem vy-
hledava, aby néjaky bezpravny stav byl nejen zpiisoben, nybrz i udrzovan, napr. véznéni ¢lovéka u zlocinu
omezovani osobni svobody... ; nepatii sem vsak trestné ¢iny, k jichz pojmu nélezi jen zptisobeni, ne vSak
také udrzovani n&jakého bezpravného stavu, napi. bigamie podle § 206 (srov. MIRICKA, A. Trestni pravo
hmotné: cast obecna i zvlastni. Praha: Vsehrd, 1934, s. 107-108). Dalsi posun vidime v prvni povalecné
ucebnici Solnafe, ktery navazuje na Mificku a dale jeho definici pokracovani s poukazem na rozhodnuti
E. 653, n. s. 6291 posouva, kdyz vyzaduje ,, nékolik cinnosti téhoz druhu predsevzatych na zaklade jedi-
ného zlocinného rozhodnuti, smérujicich proti témuz pojmovému predmétu trestného ¢inu a porusujicich
tyz trestny zakon, pokud se zdarover jevi mistné i casové jako celek. [...] Od pokracovani treba lisiti delikty
trvajici, které se vyznacuji udrzovanim nebo neodstranénim stavu zpusobeného trestnym jednanim (5 93,
185, 181, 183), jakoz i delikty trvale piisobici (§ 206); za hromadné cili kolektivni se oznacuji delikty ze
zvyku nebo delikty po Zivnostensku pachané. [viz SOLNAR, V. Trestni pravo hmotné: ¢dast obecnd. Pra-
ha: Nakladem Knihovny sborniku véd pravnich a statnich, 1947, s. 116-117]. V tomto duchu v podstaté
pokracovaly vSechny dalsi povalecné ucebnice, na kterych se podilel nebo je redigoval Vladimir Solnaf,
ktery pak shrnul své pojeti v dile Systém Ceskoslovenského trestniho prava: zdklady trestni odpovédnosti.
Praha: Academia, 1972, s. 36-38 a 332-341, pticemz pokracovanim je podle n&j ,, uskuteciovani spolec-
ného zlocinného zaméru jednanim, které stale nove naplituje skutkovou podstatu téhoz trestného cinu a kde
Jjednotlivé utoky jsou charakterizovany stejnorodym zpiisobem provedeni a casovou souvislosti*. Tresné
ciny trvajici se ,, vyznacuji tim, ze tu pachatel podle smyslu zdkonného ustanoveni bud’ urcity protipravni
stav vyvola a udrzuje, nebo jej udrzuje, i kdyz zakon primo nevyzaduje, aby jej vyvolal . Nové vymezil
hromadné trestné ciny, které jsou ,, charakterizovany tim, ze jejich pojmovym znakem je vice utokii (doda-
vam: spojenych spolecnym zamérem), takze jediny utok nema charakter trestného cinu. Tak napr. vyrabéni
zbrant bez povoleni podle § 185 odst. 1 pism. b) trestniho zdkona (¢. 140/1961 Sb.). Znaky a ucinky jsou
proto podobné jako u pokracovani, tiebaze tu nejde o opétné napliovani téze skutkové podstaty, ktera je
vice utoky teprve naplnéna; urcitda casova spojitost a stejnorodost vyplyva z povahy véci. Dokonce mozno
pokracovani pokladat za zvlastni pripad hromadného deliktu. Kdezto vsak u jinych hromadnych trestnych
¢init je mnohost utokit znakem skutkové podstaty, je zde mnohost jen jednim ze znakii kvalifikujicich ¢in
Jjako pokracovani.“ Nutno konstatovat, ze z tohoto jeho pojeti pak vychazi cela soucasna ceska teorie
i praxe, véetné vSech praci citovanych v pfedchozich poznamkach pod ¢arou.
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§ 205 odst. 1 tr. zdkoniku nepijde o hromadny trestny Cin, i kdyZ se pachatel zmocni
vice véci, nebot’ postaci i zmocnéni se jen jedné véci.®

Dalsimi priklady hromadnych trestnych ¢inti jsou trestny ¢in podani alkoholu ditéti
podle § 204 tr. zakoniku (ve formé ,,opakované®), trestny ¢in pohrdani soudem podle
§ 336 tr. zakoniku (srov. znak ,,opakované*), trestny ¢in neopravnéné¢ho zaméstnava-
ni cizincll podle § 342 tr. zakoniku (ve formé ,,opakované®), trestny ¢in svémocného
odlouceni podle § 387 odst. 2 alinea druha tr. zdkoniku (opét zde je vymezena forma
»opakované®) atd. Je také mozné, Ze diléi itok hromadného trestného ¢inu bude spoci-
vat ve spachani samostatného trestného ¢inu [napf. u trestného ¢inu pohrdani soudem
podle § 336 tr. zdkoniku bude pachatel jednani soudu nejprve rusit svym jednanim tak
intenzivnim zavaznym zpusobem, ze toto jeho jednani bude zarovei napliovat znaky
trestného ¢inu vytrznictvi, a podruhé ho jiz bude rusit jen prostym zdvaznym zptsobem,
jenz znaky vytrznictvi nenaplni, ¢imz se dopusti trestného ¢inu pohrdani soudem podle
§ 336 pism. a) tr. zakoniku, nebot’ ,,opakované* zdvaznym zptisobem rusil jednani sou-
du, v jedno¢inném soubéhu s trestnym ¢inem vytrznictvi].?

II. NEKTERE PROBLEMY SPOJENE S TRESTNYMI CINY
PACHANYMI V DELSIM CASOVEM USEKU

Problematika trestnych ¢inid spojenych s delsi dobou trvani byla nedavno
,-dosti bouflive™ diskutovana v souvislosti s navrhem, aby usneseni Nejvyssiho soudu ze
dne 23.9. 2020, sp. zn. 8 Tdo 866/2020, bylo uvetejnéno ve Sbirce soudnich rozhodnuti
a stanovisek. V této trestni véci byl obvinény uznan vinnym ptecinem nebezpecného
pronasledovani podle § 354 odst. 1 pism. b), d) tr. zdkoniku, kterého se (zkracené uve-
deno) dopustil tim, ze nejméné od cervence roku 2019, intenzivné od zati 2019 do fijna
roku 2019, v XY opakované vyhledaval pritomnost poskozené, a to tim zptisobem, ze
ji dlouhodobé pozoroval z okna samoobsluzné restaurace s vyhledem na budovu, ve
které poskozena pracuje, a v dob¢, kdy odchazela z prace kolem 15.00 hod., vysel pted
budovu piesné v dob¢, kdy piedpokladal, Ze se bude v téchto mistech pohybovat pti
odchodu ze zaméstnani, a poté ji sledoval na svém jizdnim kole po trase linky autobusu
¢. 10, ktery vyuzivala k cesté do svého bydliste, piitom ji nijak fyzicky nekontaktoval,
neoslovil, ¢imz ji obtézoval a vzbuzoval v ni strach o své zdravi, a méla strach i o zdravi
svého syna, aby nevyhledaval i jeho, citila se byt omezena ve svém bézném zptisobu zi-
vota, pohybu, ve vykonu zaméstnani, pocit'ovala strach, uzkost, byla nervdzni a tohoto
jednani se obvinény M. P. dopoustél i presto, Ze byl za precin nebezpecného pronasledo-
vani podle § 354 odst. 1 pism. b), d) tr. zakoniku odsouzen trestnim piikazem Okresniho
soudu v Pardubicich ze dne 2. 4. 2019, sp. zn. 3 T 39/2019, ktery nabyl pravni moci
dne 24.4.2019, k trestu odnéti svobody v trvani Sesti mésictl, s podminénym odkladem
na dobu tii rokil s ulozenou povinnosti zdrzet se jakéhokoliv kontaktu s poskozenou.

8 Srov. SAMAL, P. in: SAMAL a Kol., Tresini zdkonik I..., s. 272-274.
9 Srov. PROVAZNIK, J. in: SCERBA, c. d., s. 195.
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V té souvislosti se zejména tesilo, zda trestny ¢in nebezpecného prondsledovani
podle § 354 tr. zdkoniku je trestnym c¢inem trvajicim, jak dovodilo toto rozhodnuti,
anebo trestnym ¢inem hromadnym podle vyjadreni Pravnické fakulty UK v Praze (ka-
tedry trestniho prava), které bylo uplatnéno v souvislosti s pfipominkovym fizenim
na zasedani trestniho kolegia Nejvyssiho soudu dne 24. 2. 2021, s tvrzenim, ze ptecin
podle § 354 tr. zakoniku je v prvé fadé trestnym ¢inem hromadnym, byt s jistymi rysy
trvajiciho deliktu, s tim, Ze jde o typické delictum iteratum,'0 kdy trestnost je zakladana
teprve mnohosti utoku. Skutkova podstata podle § 354 tr. zakoniku reaguje na zjisténi,
ze jednotlivé utoky ¢i Gstrky v ramci stalkingu nemuseji samy o sob¢ zakladat trestny
¢in, avsak svym opakovanim a soustavnosti se kumuluji, ¢imz vyvolaji nasledky v za-
koné popsané. Nejvyssi soud podle tohoto vyjadieni ve své argumentaci smésuje trest-
népravni a kriminalné psychologicky (viktimologicky) ihel pohledu, kdyz se upina na
nezadouci psychicky stav, ktery stalker u své obéti vyvolava. Precin podle § 354 tr. za-
koniku nepozaduje takovy tc¢inek. Jednani ma byt objektivné zptisobilé vyvolat obavy
o zivot a zdravi; neni rozhodné, zda se napadeny skutecné strachoval. V pfipominkach
se dale uvadi, ze v odivodnéni rozhodnuti je také zavadéjicim zpisobem kladen diraz
na posedlost a ,,fixaci“ stalkera svou obéti. Takovou motivaci vSak zakon nepozaduje.
V praxi je tato motivace navic zastoupena jen v mensing piipadd — u valné ¢asti pacha-
telt kriminalniho stalkingu se nejedna o typ pachatele hledajiciho intimitu (odmitnutého
napadnika atp.). Spise prevladaji pohnutky mstivé ¢i sadisticke.

S ohledem na to, ze jde o problematiku dilezitou a uvedené argumenty ve vyjad-
feni fakulty se mi nezdaji prilis presvédcivé, podrobim je urcité analyze, a to posléze
i ve vztahu k dal$im argumentim, které zaznély pii projednavani tohoto rozhodnuti na
trestnim kolegiu, a také k povaze tzv. trestnych ¢intl se souvislym jednanim, kterymi se
budu posléze dale zabyvat v tomto piispévku.

Zminené rozhodnuti se povahou trestného ¢inu nebezpecného pronésledovani podle
§ 354 tr. zakoniku zabyvalo pomérné podrobné v bodech 12 az 26, z nichz za nejda-
lezit&jsi lze uvést tu cast odivodnéni, kterd po citaci literatury a nékterych rozhodnuti
z judikatury v bodech 17 az 19 predneslo argumentaci, v niz se Nejvyssi soud k na-
mitkam obvinéného, Ze nebylo urceno konkrétni jednani v jednotlivych dnech, zaby-
val zdkonnym vymezenim trestného ¢inu nebezpecného pronasledovani podle § 354
tr. zakoniku, ktery je svou povahou trestnym ¢inem trvajicim, pro ktery je typické jeho
souvislé pachani nerozpadajici se do dil¢ich utokd, kterym pachatel vyvola protiprav-
ni stav, jejz nasledn¢ udrzuje, a proto neni nutna konkretizace jednani v jednotlivych
dnech. Trvani se vyznacuje plynulosti navozeného protipravniho stavu, ktery existuje
nepietrzité az do jeho ukonceni. Trestné Ciny trvajici se posuzuji jako jediné jednani,
at’ protipravni stav trva sebedéle. Zakonodarce pii vymezeni trvajiciho trestného ¢inu

10" Pro vysvétleni, které v§ak vyjadieni PF UK neobsahovalo, delictum iteratum znamena ,,opakovany trestny
¢in; prevzato z latinské formule ,, Delictum iteratum gravius est.” — ,, Opakovany trestny cin je tézsi. “,
neboli recidivisté se trestaji ptisnéji (srov. KINCL, J. Dicta et regulae IURIS aneb pravnické mudroslovi
latinské. Praha: Univerzita Karlova, 1990, s. 71). S ohledem na to vznika otazka, zda tento termin byl
pouzit ptipominkovym mistem vhodné, kdyz ani trestny hromadny ani trvajici neni opakovanym trestnym
¢inem, ale je trestnym ¢inem jedinym, pfi¢emz pojem ,, iteratio ** znamena opakovani, které by samozrej-
m¢ u uvedenych trestnych ¢ini mohlo byt vztazeno k ,,jednotlivému Gtoku* (za predpokladu, kdyz by $lo
o hromadny trestny ¢in), ale nikoli k ,,trestnému ¢inu* jako takovému.
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spattfuje Skodlivost ¢inu prave v tom, Ze pachatel udrzuje protipravni stav, a postihova-
no je toto udrzovani protipravniho stavu. Mira skodlivosti takového trestného ¢inu pro
spole¢nost (srov. § 12 odst. 2 tr. zakoniku) se postupem doby bud’ neméni, anebo se
zvétSuje tim vice, ¢im déle Cin trva. Trestny ¢in trvajici se posuzuje jako ¢in jediny (viz
rozhodnuti pod €. 7/1952 a €. 63/1954 Sb. rozh. tr.). Trvajici podoba trestného ¢inu neni
formou provedeni trestného ¢inu, ktera by tu nékdy byla a jindy nebyla, nybrz plyne ze
zékona.!l Zavér o povaze trestného ¢inu podle § 354 tr. zakoniku jako ,trestného ¢inu
trvajiciho® je tfeba dovozovat zejména z toho, Ze pachatel se dopousti jednani, které ,je
zpusobilé vzbudit divodnou obavu®, ¢imz navodi u obé&ti stav, ktery v pritbéhu dlouho-
dobého pronasledovani udrzuje. Na trvajici delikt 1ze usuzovat i gramatickym vykla-
dem zakonného znaku jeho objektivni stranky (,,dlouhodobé pronasleduje®), tj. z uziti
nedokonavého vidu slovesa vymezujiciho pachatelovo jednani. Lze ho vyvodit i z toho,
ze trestni zakonik pfi vymezeni znaku pronasleduje, predpoklada, ze takové konani je
,,dlouhodobé®, tedy probihajici v urcitém casovém rozmezi, pti némz pachatel se vici
obéti chova zplisobem vzbuzujicim u ni obavu o zivot nebo zdravi jeji i blizkych osob.
Rovnéz i jednotlivé zpisoby, jimiz se pronasledovani projevuje, popsané v bodech a) az
e) odstavce 1 § 354 tr. zakoniku charakterizuji takové chovani jako pribézné provadéné
(,,vyhrozuje*, ,,vyhledava“, ,,vytrvale ...kontaktuje* apod.). Pro takovy zavér svédci
podstata trestné¢ho ¢inu, (,, stalking “ — stopovani, priblizeni se, pronasledovani), u né¢hoz
jde o obsesivni fixaci znamého nebo neznamého pachatele na urcéitou osobu, kterou
pak obtézuje systematicky a iporné nevyzadanou a nechténou pozornosti, jde o ,, uma-
nuté obtéZovani druhé osoby nevyZadanou a odmitanou pozornosti“.\2 Z uvedeného
je mozné shrnout, Ze u nebezpeéného pronasledovani jde o udrzovani protipravniho
stavu, ktery pachatel napliuje jednanim trvajicim v urcitéem dlouhém casovém useku,
jimz vyvola, a posléze udrzuje vyvolany protipravni stav, diivodnou obavu u obéti. Jde
o (souvislé) chovani uvedené v pismenech a) az e). Tato jednani se v prib&hu casu mo-
hou ménit, prolinat ¢i kombinovat. Vzhledem k povaze trvajiciho trestného ¢inu neni
nutné (nepozaduje se), aby byl popsan a konkrétné zadokumentovan casové ¢i mistné
kazdy jednotlivy piipad (atak ¢i projev), jimz se pronasledovani realizuje. Postaci obec-
né vymezeni podstaty chovani pachatele vici obéti. U trvajiciho deliktu (na rozdil od
pokracovani) jde o celistvy, na dil¢i skutky nedélitelny souhrn jednani, které spociva
v dlouhodobém pronasledovani zptisobilém vyvolat divodnou obavou o zivot a zdravi
obéti. Z povahy tohoto trestného ¢inu nelze dovozovat, Ze by po strance objektivni mohl
byt naplnén izolované posuzovanymi dil¢imi akty, jako je tomu napf. u dil¢ich utoka
pokracujiciho trestného ¢inu ve smyslu § 116 tr. zakoniku, které by v jednotlivosti,
tj. kazdy sam izolované posuzovany, mohly odiivodnit vyvozeni trestni odpovédnosti
obvinéného za trestny ¢in podle § 354 tr. zakoniku.

Prvnim argumentem pripominek je, ze trestnost cinu je zakladdna teprve mnohosti
utoki, tedy, ze vyzaduje jejich opakovani, coz je vyjadieno latinskym souslovim de-
lictum iteratum, pricemz se argumentuje tim, ze jednotlivé utoky ¢i Gstrky v ramci stal-
kingu nemuseji samy o sob¢ zakladat trestny ¢in, avSak svym opakovanim a soustavnos-

1T Srov. SAMAL, P., in: SAMAL a kol., Trestni zdkonik I..., s. 168.
12 Srov. CIRTKOVA, L. Psychologické poznatky k nebezpe¢nosti pronasledovani (stalking). Kriminalistika.
2004, ro¢. 37, ¢. 4, s. 273-281.
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ti se kumuluji, ¢imz vyvolaji nasledky v zakoné& popsané. Autor!? pfipominek se v nich
ptitom dovolava gramatického vykladu, ktery mé podle jeho nazoru v kontinentalnim
trestnim pravu prednost pied vykladem teleologickym nebo historickym, a to opét
s odkazem na latinskou formuli: Lex dura sed lex.'* Podle mého nazoru ¢isté grama-
ticky vyklad tomuto tvrzeni o nutnosti opakovanych nebo soustavnych utokt, které
svou mnohosti vedou k posouzeni jednani pachatele jako trestného ¢inu nebezpecného
pronasledovani podle § 354 tr. zdkoniku, nesveéd¢i, trestni zakonik pouziva v tivodni
Casti (tzv. navéte) pojem dlouhodobé prondsleduje, a nikoli pojem ,,opakované®, jak
to napf. ¢ini u trestnych ¢inti podani alkoholu ditéti podle § 204 tr. zakoniku (ve formé
,opakovan¢®), pohrdani soudem podle § 336 tr. zakoniku (srov. znak ,,opakovan¢®),
neopravnéného zaméstnavani cizinct podle § 342 tr. zakoniku (ve formé ,,opakované®),
svémocného odlouceni podle § 387 odst. 2 alinea druha tr. zakoniku (opét zde je vyme-
zena forma ,,opakované®), a dokonce ani ,,soustavné®, coz vymezuje zcela jinou kvalitu
nez dlouhodobé¢ atd. Pfitom tento pojem nevyjadiuje mnohost ttoki, nebot’ si lze pred-
stavit i jednani pachatele, které bude dlouhodobé ve smyslu trvani, ale pfitom je nebude
mozné rozdélit na jednotlivé Gitoky, coz je praveé typické pro trvajici trestny €in, ktery na
rozdil od hromadného deliktu (ale i pokracovani) takové rozdéleni jednani na jednotlivé
utoky nevyzaduje. Naopak i pojem ,,opakovanosti®, ve smyslu, jak ho pouziva trestni
zakonik v jinych ustanovenich, takové rozdéleni vyzaduje, nebot’ nebylo-li by mozné
oddéleni utokd, nebylo by mozno dovodit opakovani, ponévadz opakovat 1ze jen néco,
co jiz bylo ukonéeno.!3 Proto také napf. trestny ¢in podani alkoholu ditéti podle § 204
tr. zakoniku mimo opakovaného prodani, podani nebo poskytnuti (hromadny delikt)
uvadi i znak ,,ve vétsi mite®, kdy spachani této varianty nenaplnuje znaky hromadného
deliktu. Navic se autor pfipominek viibec nevypotadal s ustalenou judikaturou ohledné
trestného ¢inu zanedbani povinné vyzivy podle § 196 tr. zakoniku, ktera ho povazuje za
trestny €in trvajici, jenz trva nepfetrzité po dobu, po kterou je udrzovan protipravni stav
(srov. €. 27/1969 a €. 32/2007 Sb. rozh. tr.; dale viz Bulletin NS, 1980, ¢. 1, s. 7, 14),
pfi¢emz minimaln¢ to musi byt v obou piipadech po dobu delsi nez ctyri mesice, kdyz
jednotlivé nezaplacené platby vyzivného pii neplnéni vyzivovaci povinnosti nemuseji
samy o sob¢ zakladat trestny ¢in, avSak svym opakovanim a soustavnosti se kumuluji
(az dosahne doba neplnéni ¢ty mésicti), ¢imz vyvolaji nasledky v zakoné€ popsané. Tato
ustalena judikatural® nesvéd¢i spravnosti argumenttl autora piipominek (blize k zane-

(13

13 Autora pfipominek neuvadim, byt’ je mi znam, nebot’ jde o pfipominky projednané a schvéalené na Katedie
trestniho prava PF UK v Praze a mélo by tedy jit pfinejmensim o vétSinovy nazor katedry.

14 Lex dura sed lex.* znamena ,, Tvrdy zdkon, ale zdkon. ", ptesnéji ,, Zdkon nutno vidy dodrZovat, i kdyby
byl tvrdy, nebo dokonce spatny. * (srov. KINCL, c. d., s. 146).

15 Tim nema byt feGeno, Ze jednani pachatele nemize v rimcei dlouhodobého pronasledovani spoéivat v opa-
kujicim se jednani nékterymi formami uvedenymi v pismenech a) az e) § 254 odst. 1 tr. zdkoniku (tato
jednani se v prub¢hu ¢asu mohou ménit, prolinat ¢i kombinovat), ale nikoli ve smyslu opakujicich se
oddélitelnych utokd. Pfitom je vak rozhodujici souvislé jednani tvofici dlouhodobé pronasledovani, tedy
slovy uvedeného usnesenti ,, jde o celistvy, na dil¢i skutky nedélitelny souhrn jedndni, které spociva v dlou-
hodobém prondsledovani zpiisobilém vyvolat ditvodnou obavou o zZivot a zdravi obéti*.

16 Pro uplnost je tieba uvést, ze se ve starsi Judlkature (srov. &. 32/1979 Sb. rozh. tr.) i v literatufe vyskytuje
take ndzor, Ze jde o pokracovani v trestném ¢inu s prvky trestného cinu hromadného — viz DOLENSKY, A.
in: NOVOTNY, O.— DOLENSKY, A. — VALO, M. — VOKOUN, R. Trestni pravo hmotné II: zvldsmi cdst.
Praha: CODEX Nakladatelstvi Hugo Grotius, 1992, s. 109; 2. vyd. Praha: Codex, 1995, s. 125; 3. vyd.
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dbani povinné vyzivy — viz nize). Obdobné pak velky senat trestniho kolegia Nejvyssiho
soudu v rozhodnuti ze dne 17. 12. 2014, sp. zn. 15 Tdo 887/2014, (publikovaném pod
¢. 17/2015 Sb. rozh. tr.) zaujal v podstaté se stejnou argumentaci pravni nazor, ze trestny
¢in tyrani osoby Zijici ve spoleéném obydli podle § 199 tr. zakoniku je trestnym ¢inem
trvajicim.!”

Navic nelze ani souhlasit s tim, ze v sou¢asné teorii a praxi je povySovan gramaticky
vyklad nad vyklad historicky, c¢i dokonce teleologicky. Jazykovym vykladem se podle
mého nazoru dospiva jen k zakladnim poznatktim o smyslu slovniho textu normativniho
aktu, v némz je vyjadfena pravni norma, na zakladé¢ zjisténi smyslu slov (a jejich vazeb)
a vét podle gramatickych, morfologickych a syntaktickych pravidel.!® Text normy je
vyjadfovan tzv. pravnim jazykem a pii vykladu je tfeba vychazet predevs§im z definice
v zékong, ktery obsahuje vykladanou pravni normu, neni-li takové definice, pak z usta-
leného pravniho vyznamu slova nebo vyrazu (tzv. sémanticky vyklad), dale ze zakonné
definice v jiném zdkoné [takovou definici nelze vSak vzdy pfenést do trestniho prava,
které jako specificka pravni disciplina ma své vlastni (v nékterych smérech) na ostatnich
pravnich oborech nezavislé pojmoslovi], popt. z odborné ustaleného vyznamu slov nebo
vyrazi technické nebo jiné specialni povahy (srov. napt. slovniky, uéebnice a jiné védec-
ké prace).!® Pii jazykovém vykladu vyuZzivame jednotlivych principt, a to doslovného

Praha: Codex, 1997, s. 137; 4. vyd. Praha: ASPI Publishing, 2004, s. 208; shodn& i SCERBOVA, V. in:
SCERBA, c. d., s. 1599-1600.
V odiivodnéni tohoto rozhodnuti velky senat k tomu po zhodnoceni pfedchozi judikatury zejména uvedl:
,, Trestného cinu tyrani osoby ve spolecném obydli podle § 199 odst. 1 tr. zakoniku se dopusti pachatel,

vyznacujici se vyssim stupném hrubosti a bezcitnosti a urcitou trvalosti, kterou tato osoba pocituje jako
tézké prikori (srov. napr. rozhodnuti ¢. 20/2006 Sb. rozh. tr).* Jakkoli mechanicky vzato by mohlo byt
uvazovano o tom, ze tyranim muize byt sled jednotlivych utokd, je tfeba mit na zfeteli podstatu predmétné-
ho deliktu, pro ktery je typické jeho souvislé pachani nerozpadajici se do dil¢ich Gtoku, nebot’ prave tak je
zalozen znak tyrani ve vyse vymezeném smyslu. Pravé v celistvém, na dil¢i skutky ned¢litelném, souhrnu
zdanlivé samostatnych jednani pachatele trvajicim nikoli po nepatrné kratkou dobu tkvi jadro véci. K tomu
je tieba doplnit, ze tyrani vlastné ,, predstavuje vyvolani a udrzovani stavu vnimaného poskozenym jako
v zdsadé setrvaly stav negativnich pocitii, vnitini nepohody a obav, byt tento stav miize byt vyvolan dil¢imi
konkrétnimi jednanimi obvinéného (pachatele) udrzujicimi ¢i prodluzujicimi tento setrvaly stav, a to az
do okamziku jeho ukonceni*. Zavér o povaze trestného ¢inu podle § 199 tr. zakoniku jako ,,trestného ¢inu
trvajiciho® je tfeba dovozovat i gramatickym vykladem zakonného znaku jeho objektivni stranky (,,tyra“),
tj. z uziti nedokonavého vidu slovesa jednani pachatele vymezujiciho. Povahu oznac¢eného trestného ¢inu
jako ¢inu trvajiciho lze vyvodit i z toho, ze trestni zakonik pfi vymezeni kvalifikacniho znaku upraveného
v ustanoveni § 199 odst. 2 pism. d) tr. zakoniku nové uziva dikce ,,pacha-li takovy ¢in po delsi dobu®,
ktera podstatné 1épe vystihuje povahu sankcionovaného jednani pachatele nez uprava obsazend v trestnim
zakoné [§ 215a odst. 2 pism. b) tr. zakona — vymezenim znaku ,,pokracuje-li v pachani takového ¢inu po
delsi dobu*, ktery mohl navozovat ,,pokracovani v trestném ¢inu“ ve smyslu § 89 odst. 3 tr. zdkona...].

18 Napt. v § 279 odst. 3 pism. b) tr. zdkoniku ze smyslu slov a mnozného ¢&isla ,,vyrabi ... zbran&* dovozu-
jeme, ze se musi jednat o mnohost ttokt, jediny ptipad vyrobeni zbrané nestaci k trestnosti podle tohoto
ustanoveni, v § 272 tr. zakoniku z mnozného ¢isla ,,lidi* dovozujeme, Ze nestaci ohrozeni jedné osoby. Je
vsak tfeba pfitom mit na paméti, ze gramatické kategorie jsou mluvnické vyznamy uplatiujici se ve véte
(napf. rod, pad, ¢islo, Cas, osoba, zptisob). Syntakticky je vztah vétny; syntax je nauka o mluvnické stavbé
vét a souveti, skladba, zakladni soucast gramatiky, jako nauky o stavbé jazyka, o jazykovych prostfedcich
spojujicich véty a o vystavbé textu, zahrnujici syntax a v nékterych jazycich i morfologii. Morfologie je
pak nauka o tvarech, vyznamech a funkcich slovnich druhtl, soucast gramatiky, tvaroslovi.

19 Srovnej k tomu blize napt. VEVERKA, V. - BOGUSZAK, J. — CAPEK, J. Zdklady teorie prava a pravni
filozofie. Praha: Codex, 1996, s. 132 a nasl.
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vykladu, terminologické jednoty neboli zakazu synonymického vykladu, kdy riznym
termintm je tfeba pfipisovat riizné vyznamy, dale s opatrnosti principu jednozna¢nosti
slov zakona neboli zékazu homonymického (€i polysémického) vykladu (zakonodarce
by se mél vyhnout sloviim, ktera stejné znéji, ale maji v pravu jiny vyznam), kterych
1ze pouzivat minimalné v ramei jednoho odvétvi.20 Teleologicky vyklad?' pravni normy,
ktery ¢asto mimo jazykového vykladu navazuje i na systematicky,?? logicky?? a histo-
ricky vyklad,?* je provadén na zakladé funkcionalnich a teleologickych metod a jeho
ulohou je vystihnout smysl a funkci pravni normy s ptihlédnutim k pravnim principiim
a v souvislosti se socialnimi podminkami a potfebami, v nichz se ma norma realizo-
vat, kdyz se ptihlizi i k tomu, ze s vyvojem spolecenskych podminek se n¢kdy méni
i funkce pravni normy.25 Moznosti a hranice teleologického vykladu zasadng stanovi
zakonodarce a ustavodarce (jde pfitom o zasady vykladu e ratione legis, zohlednéni
ucelu pravni normy, zohlednéni u€elu pravniho institutu, teleologicko-systematického
vykladu, zohlednéni principti pravniho odvétvi, vykladu v souladu s tistavnimi principy
a hodnotami, de similibus idem est iudicandum, zohlednéni dusledku pravni regulace, in
dubio pro libertate, komparativniho vykladu, zohlednéni standardd moralky a slusnosti,
pomeétovani kolidujicich ucelt, principti a hodnot, vylouceni absurdnich zavért, vypl-
néni mezery v zakon¢ analogii — v trestnim pravu hmotném jen ve prospéch pachatele,
cessante ratione legis cessat lex ipsa — odpadne-li ucel zdkona, odpada zdkon sam,
resp. cessante ratione legis non cessat lex ipsa — pravni norma nezanika odpadnutim
svého tcelu, nybrz jen derogaci). Teleologickym vykladem zakona, nebo ustanoveni se
tak rozumi vyklad orientujici se na ucel pravni normy v zakon¢ vyjadiené, poptipadé
na Ucel pravni Gpravy, jejiz soucasti je interpretovana norma. Za teleologicky vyklad
muizeme povazovat i vyklad pravni normy v duchu uceld a hodnot celého pravniho

20 Ptikladem tu miZe v trestnim pravu byt napt. slovo ,,zbran“ v § 279 odst. 1 tr. zakoniku ma vyznam zjevné
uzsi (stielna zbran) nez vyraz ,,zbran“ v § 118 tr. zakoniku, kterou se tu rozumi cokoli, ¢im je mozno uéinit
utok proti télu diiraznéjsim, coz se pouzije v navaznosti na to napt. v § 275 odst. 2 pism. ¢) tr. zakoniku (se
zbrani); v § 118 tr. zakoniku se proto také uvadi: ,, pokud z jednotlivého ustanoveni trestniho zdakona nevy-
plyva néco jiného “, coz je pravé napt. § 279 tr. zakoniku (stfelna zbran). Blize a podrobné viz WINTR, J.
Metody a zasady interpretace prava. Praha: Auditorium, 2013, s. 49 a nasl.

Podrobné viz tamtéz, s. 123 a nasl.

Systematicky vyklad zjistuje smysl normy srovnanim s jinymi pravnimi normami, v souvislosti s §ir$im cel-
kem, s celym zakonem nebo s celym pravnim fadem (principy hierarchie pravniho fadu, bezrozpornosti prav-
niho fadu, vylouceni redundance, Uplnosti pravniho fadu, systematiky zakonodarstvi a doktrinarniho ¢lenéni
pravniho fadu). V oblasti trestniho prava hmotného lze na smysl ustanoveni usuzovat z jeho zatazeni do urcité
hlavy ¢i oddilu zvlastni ¢asti trestniho zakona. Obecné smérnice pro vyklad trestniho zakona davaji § 1, 12,
110a 111.

Logicky vyklad spo¢iva v tom, ze smysl normy zjistuje pomoci pravidel formalni logiky. Bézné typy
logického vykladu jsou oznacovany jako argumentum a contrario (diikaz z opaku — vylucuje, aby byla
platna negace pravni normy), a simili (podle podobného, jsou-li splnény nékteré shodné znaky dvou jevi),
a maiore ad minus (od vétsiho k mensimu), a minore ad maius (od mensiho k vétsimu), a fortiori (od
silngjsiho k slabsimu), per eliminationem (vyklad vylucovaci pfi taxativni formulaci hypotéz, dispozic
a sankci), reductione ad absurdum (odmitnuti nesmyslného zavéru) atd.

Historicky vyklad vysvétluje ustanoveni z okolnosti, za nichz vzniklo, a v souvislosti s cilem, ktery jim byl
sledovan (princip vule zakonodarce). Pfihlizi proto k osnovam zakona, k diivodovym zpravam, k zakonim
jinych statt, které byly pfipadné vzorem pro jeho formulaci, k diskusim o zakonu, k projeviim poslanct
v parlamentu apod. Z toho vyplyva, ze se primarné neorientuje na text zakona, ale na vuli zakonodarce,
takZze cilem interpretace tu je tmysl (vile, zamér) zakonodarce.

Blize srov. VEVERKA — BOGUSZAK — CAPEK, c. d., s. 136.
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fadu.26 Tento vyklad se v8ak nikdy nesmi stat tzv. G¢elovym vykladem zékona, nebot’
cilem vykladu pravni normy musi byt zjisténi jeho pravého smyslu (ratio legis). Neni
to tedy tak jednoduché, jak uvadi autor pfipominek, nebot’ jisto je, ze v poslednich
letech nabyva teleologicky vyklad stale vice na vyznamu.?? Zejména Ustavni soud se-
trvale upfednostiiuje teleologicky zptisob vykladu pravnich norem pted vykladem Cisté
gramatickym, tzn. vyklada je v souladu s jejich smyslem (¢elem). Napt. podle nalezu
ze dne 17. 12. 1997, sp. zn. P1. US 33/97 (N 163/9 SbNU 399): ,, Jazykovy vyklad pred-
stavuje pouze prvotni priblizeni se k aplikované pravni normé. Je pouze vychodiskem
pro objasneni a ujasnéni si jejiho smyslu a ucelu. Tento ptistup dle mého nazoru
podstatné vice odpovida soucasné praxi, nez ,,slepy” jazykovy (gramaticky) vyklad,
pfitom je tieba autorovi piipominek, ktery tak rad uziva latinské pravnické mudroslovi,
pripomenout i sentenci: ,, Zndt zakony neznamena mit na paméti jejich slova, ale jejich
smysl a ucel. * (Dig. 1, 3, 17), z éehoz vyplyva, ze smyslem vykladu zdkona je zjistit
Jjeho pravy smysl a ucel 28

Druhym argumentem pripominek je, ze: ,, Nejvyssi soud ve své argumentaci sme-
Suje trestnépravni a krimindlné psychologicky (viktimologicky) uhel pohledu, kdyz se
upina na nezadouct psychicky stav, ktery stalker u své obéti vyvolava. Precin podle
$ 354 tr. zakoniku nepozaduje takovy ucinek. Jedndani ma byt objektivne zpiisobilé vy-
volat obavy o Zivot a zdravi; neni rozhodné, zda se napadeny skutecné strachoval. *
Tato namitka neodpovida odiivodnént pripominkovaného rozhodnuti, kde se vyslovné
uvadi, ze ,,[o]bjektivni stranku precinu predstavuje jednani spocivajici v dlouhodobém
pronasledovani provadeném taxativné vymezenymi formami, které jsou zpiisobilé v ji-
ném vzbudit ditvodnou obavu o jeho Zivot nebo zdravi nebo o zivot a zdravi osob jemu
blizkych. Spolecnym jmenovatelem téchto forem je v souhrnu zamer jiného obtezovat
tak intenzivne, ze to jiz ohrozuje jeho psychickou a v nekterych pripadech i fyzickou
integritu. Jde o obsesivni fixaci pachatele na urcitou osobu, kterou pak obtézuje syste-
maticky a uporné nevyzadanou a nechténou pozornosti. “?® Déle v bodé 25 odtivodnéni
Nejvyssi soud uvadi: ,, Viem v zakoné predvidanym a taxativné vyjmenovanym formam

26 Viz WINTR, c. d., s. 123 a nasl.

27 K tomu srov. BOBEK, M. — KUHN, Z. a kol. Judikatura a pravni argumentace. 2. vyd. Praha: Audi-
torium, 2013; WINTR, c¢. d.; TRYZNA, J. Pravni principy a pravni argumentace. Praha: Auditorium,
2010; MELZER, F. Metodologie nalézani prava: uvod do pravni argumentace. Praha: C. H. Beck, 2009;
HANUS, L. Prdavni argumentace nebo svévole: ivahy o pravu spravedinosti a etice. Praha: C. H. Beck,
2008; KUHN, Z. Aplikace prava ve sloZitych pripadech: pravni principy v judikature. Praha: Karolinum,
2002.

28 Srov. k tomu i HASSEMER, W. Gesetzesbindung und Methodenlehre. Zeitschrifi fiir Rechtspolitik. 2007,
Nr. 7, s. 215, a tyz v ¢lanku Juristische Methodenlehre und richterliche Pragmatik. Rechtstheorie. 2008,
Jhgr. 39, Nr. 1, 5. 9.

29 Rozhodnuti zde odkazuje na uzndvanou komentafovou literaturu: DRASTIK, A. — FREMR, R. —
DURDIK, T. - RUZICKA, M. — SOTOLAR, A. a kol. Trestni zakonik: komentdr: II. dil (§ 233 az 421).
Praha: Wolters Kluwer CR, 2015, s. 2769. Obdobné to uvadi i VALKOVA, H. in: SAMAL, P. a kol. Trestni
zakonik III: zvlastni cast (§ 272—421): komentar. 3. vyd. Praha: C. H. Beck, 2023, s. 4453: ,, Objektivni
stranka trestného ¢inu nebezpecného prondsledovani zahrnuje dlouhodobé prondsledovani jiného prova-
déné v konkrétnich, zakonem taxativné stanovenych formdach jednani, které jsou zpiisobilé v jiném vzbudit
ditvodnou obavu o jeho zZivot nebo zdravi nebo o Zivot a zdravi osob jemu blizkych. Spole¢nym jmenova-
telem téchto forem je v souhrnu zamér jiného obtéZovat tak intenzivné, ze to jiz ohrozuje jeho psychickou
a v nékterych pripadech i fyzickou integritu. Jde o obsesivni fixaci pachatele na urcitou osobu, kterou pak
obtézuje systematicky a uiporné nevyzadanou a nechténou pozornosti.
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dlouhodobého pronasledovani je spolecny pozadavek, aby toto jednani bylo zpiisobilé
vzbudit v poskozeném ditvodnou obavu o jeho Zivot nebo zdravi nebo o Zivot a zdravi
osob jemu blizkych. Divodnou obavou se zde rozumi obava objektivné zpiisobila vyvolat
VYSSI stupen obav, uzkosti nebo jiného tisnivého pocitu ze zla, kterym je na poskozenou
piisobeno, pricemz vsak neni nutné, aby takovy pocit v poskozené osobé skutecné vyvo-
lal. Diivodna obava nemusi vzniknout, jeji vznik vsak musi byt redlny, proto je treba pec-
livé hodnotit povahu a zavaznost vyhledavani osobni blizkosti, sledovani, kontaktovani
¢i omezovani v obvyklém zpiisobu Zivota poskozené osoby, jelikoz je treba odlisit nebez-
pecné prondsledovani od projevii, pri kterych bylo sice pouzito napr. silnych slov, ale
ve skutecnosti o nic zavazného neslo (k tomu primérené napr. rozhodnuti ¢. 38/1971-11.,
¢. 2172011 Sb. rozh. tr). * Z toho vyplyva, ze Nejvyssi soud jednoznacné vychazi z ob-
Jjektivni zpuisobilosti vyvolat v poskozené osobé obavy o zivot a zdravi, coz méa vyznam
predevsim z toho hlediska, ze v konkrétnim pripade diivodna obava nemusi vzniknout
(srov. napf. usneseni Nejvyssiho soudu ze dne 11. 10. 2017, sp. zn. 6 Tdo 492/2017).30
O subjektivné pocitované Gjmé poskozeného, byt urcitym zpisobem objektivizované,
se rozhodnuti zminuje jen pii vykladu znaku ,,omezovdani obvyklého zpiisobu Zivota
poskozeného* [pism. d) § 354 odst. 1 tr. zdkoniku], kde to ovSem odpovida odborné
literatufe, na kterou téz toto rozhodnuti odkazuje, jakoZz i publikované judikatuie (usne-
seni Nejvyssiho soudu ze dne 8. 9. 2011, sp. zn. 8 Tdo 1082/2011. Soubor trestnich
rozhodnuti Nejvyssiho soudu. C. H. Beck, sesit 79, T 1424, s. 21 a nasl.).

Na tom, ze komentované rozhodnuti vychazi z objektivni zptsobilosti vyvolat v po-
Skozené osob¢ obavy o zivot a zdravi, nemlize nic zménit ani skute¢nost, Ze se zminéné
usneseni dale v bod¢ 26 zabyva i tim, Ze tyto obavy u poskozené také skute¢né vznikly,
a odtivodnuje, pro¢ tomu tak bylo, nebot’ objektivni povaha uvedeného znaku skutkové
podstaty trestného ¢inu § 354 odst. 1 tr. zakoniku neznamena, ze takovy stav nemuze
u poskozené v konkrétnim piipadé vzniknout (naopak v praxi tomu tak zpravidla bude)
a ze to neni tieba hodnotit v ramci odivodnéni rozsudku, ponévadz to ma vyznam
z hlediska spole¢enské skodlivosti ¢inu a piipadného pouziti zasady subsidiarity trestni
represe (§ 12 odst. 2 tr. zdkoniku).3!

Treti pripominkou je tvrzeni, ze ,,v odiivodnéni rozhodnuti je také zavadejicim zpii-
sobem kladen diiraz na posedlost a fixaci‘ stalkera svou obéti. Takovou motivaci vsak
zakon nepozaduje. V praxi je tato motivace navic zastoupena jen v mensiné pripadit —

30V odtivodnéni tohoto rozhodnuti je uvedeno: ,,[...] v tomto pFipadé vsak neni relevantni, zda je u posko-
zeného ditvodna obava skutecné vyvolana ¢i zda ziistane u pouhé oditvodnéné moznosti ji vyvolat. Vsem
v zdkoné predvidanym a taxativné vyjmenovanym formam dlouhodobého prondsledovani je spolecny po-
zadavek, aby toto jednani bylo zpiisobilé vzbudit v poskozeném ditvodnou obavu o jeho zZivot nebo zdravi
nebo o zivot a zdravi osob jemu blizkych. Diivodnou obavou se zde rozumi obava objektivné zpiisobila
vyvolat vys$si stupen obav, iizkosti nebo jiného tisnivého pocitu ze zla, kterym je na poskozeného piisobe-
no, pricemz vsak neni nutné, aby takovy pocit v poskozeném skutecné vyvolala. Ditvodnd obava nemusi
vzniknout, jeji vznik vSak musit byt redlny, proto je tieba peclivé hodnotit povahu a zavaznost takového vy-
hrozovani, vhleddvani osobni blizkosti, sledovdni, kontaktovani ¢i omezovani v obvyklém zpiisobu Zivota,
Jelikoz je treba odlisit nebezpecné prondsledovant od projevii, pri kterych bylo sice pouzito napr. silnych
slov, ale ve skutecnosti o nic zavazného neslo [(k tomu primérené napr-. ¢. 38/1971-1L, ¢. 21/2011 Sb. rozh.
tr), viz téz Samal, P. a kol. Trestni zdkonik I. § 1 az 139. Komentar. 1. vydani. Praha: C. H. Beck, 2009,
3006-3012].*

31 Srov. k tomu piiméfené i ndlez Ustavniho soudu ze dne 22. 3. 2022, sp. zn. IIL. US 3006/21.
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u valné casti pachatelii kriminalniho stalkingu se nejedna o typ pachatele hledajiciho
intimitu (odmitnutého napadnika atp.). Spise prevladaji pohnutky mstivé ¢i sadisticke.
S tvrzenim, ze motivace neni znakem trestného ¢inu podle § 354 odst. 1 tr. zakoniku, je
tieba souhlasit, ale to nic neméni na tom, ze pripadnou motivact cinu je treba se zaby-
vat, jak je to nakonec obvyklé, u kazdé trestné ¢innosti, a to z hlediska jiz zminéného
pouziti zasady subsidiarity trestni represe (§ 12 odst. 2 tr. zakoniku), pfip. i z hlediska
ukladaného trestu. Navic jak jiz bylo uvedeno, pokud rozhodnuti uvadi ,, obsesivni fixaci
pachatele na urcitou osobu, kterou pak obtezuje systematicky a uporné nevyzadanou

ree

a nechténou pozornosti“, jde o citaci uznavané odborné literatury ohledné charakteri-
zace stalkingu, nikoli vlastni motivaci pachatele, kterd mtize byt samoziejmé riizn4.32
Toto pojeti vychéazi nejen z eské, ale i zahrani¢ni literatury.33

Z téchto dtivodt se mi nejevi shora rozebrané pfipominky Katedry trestniho pra-
va jako nalezité¢ odivodnéné a dostatecné presvédcivé. Uvedené rozhodnuti nebylo po
probéhlé diskuzi zejména na zékladé uvedenych pfipominek schvaleno k uvetejnéni
ve Sbirce soudnich rozhodnuti a stanovisek,* a to pfesto, ze néktera jina pfipominko-
va mista ho vyslovné podpofila, a jeho odivodnéni se podle mého nazoru dostate¢né
vyporadalo se v§emi podstatnymi skute¢nostmi i pravnimi otdzkami, které s ohledem
na divody uplatnéné v dovolani bylo tfeba fesit, byt’ se samoziejmeé mohlo vice ze sho-
ra uvedenych hledisek zabyvat zejména znakem ,,jiného dlouhodobé pronasleduje®.?
Rozhodnuti trestniho kolegia o neschvaleni uvedeného rozhodnuti do Sbirky soudnich
rozhodnuti a stanovisek vyvolava ptinejmensim pochybnosti, zejména kdyz v minulosti
byl zaujat jinym senatem Nejvyssiho soudu rozhodnuti stejny pravni nazor, ze trestny

32 Srov. napi. definici stalkingu in VITOUSOVA, P. — CIRTKOVA, L. - KLOUBEK, M. — DURDIK, T.
Pronasledovani — hodnocent a rizeni rizika (metoda SAM) v poradenské praxi Bilého kruhu bezpeci. Praha:
Bily kruh bezpe¢i, 2007, s. 3 az 5: ,, Pojem stalking zahrnuje rizné varianty prondsledovani v podobé vice
¢i méné ziretelného zastrasovani ¢i vyhrozovani obéti, zahrnujici jak psychické, tak az jeji fyzické terorizo-
vani, ¢asto (ale nikoli vyhradné) vedené nenavisti, pomstou nebo i patologickou ndklonnosti, které vyrazné
snizuje kvalitu jejiho zZivota a ohrozuje jeji bezpect.

Srov. MELOY, J. R. Stalking (obsessional following): A review of some preliminary studies. Aggression
and Violent Behaviour. 1996, Vol. 1, No. 2, s. 147-162; dale viz MELOY, J. R. The Psychology of
stalking. In: MELOY, J. R. (ed.). The psychology of stalking. San Diego: Academic Press, 1998, s. 2-21;
MELOY, J. R. Stalking: An old behaviour, a new crime. Psychiatric Clinics of North America. 1999,
Vol. 22, No. 1, s. 85-99; CURD, J. L. Stalking as a variant of domestic violence. Bulletin of the American
Association of Psychiatry and Law. 1995, Vol. 23, No. 2, s. 219-230; DRESSING, H. — HENN, F. A. —
GASS, P. Stalking behaviour: An overview of the problem and a case report of male to male stalking
during delusional disorder. Psychopathology. 2002, Vol. 35, No. 5, s. 313-318; DRESSING, H. — GASS, P.
Stalking — vom Psychoterror zum Mord. Der Nervenarzt. 2002, Vol. 73, s. 1112—-1115; DRESSING, H. —
KUEHNER, C.—GASS, P. Praevalenz von Stalking in Deutschland. Psychiatrische Praxis. 2005, Vol. 32,
No. 2,s. 73-78.

V diskusi na trestnim kolegiu zaznéla i argumentace proti argumentaci ,,nedokonavym videm* slovniho
vyjadfeni rozhodnych znaka (,,vyhrozuje®, ,,vyhledava®, ,,vytrvale ...kontaktuje* apod.) s tim, Zze z toho
je dovozovana trvalost, coz neni podle diskusniho oponentniho ptispévku ,,pravda‘, pficemz podle tohoto
nazoru tato slova neevokuji trvalost, ale naopak v nékterych pfipadech to mize evokovat opakované
napliovani (viz zapis z trestniho kolegia ze dne 24. 2. 2021). Tato protiargumentace se vSak nevyporada-
va s tim, ze u trvajicich deliktd se bézné argumentuje pravé nedokonavym videm slovesa pfedmétného
znaku (srov. napt. odivodnéni usneseni velkého senatu trestniho kolegia Nejvyssiho soudu ¢. 15/2017 Sb.
rozh. tr.), byt’ se samoziejmé takové slovni vyjadieni mize vyskytnout i u hromadnych trestnych ¢int,
pficemz rozhodujici je charakter trestného ¢inu vymezeny slovnim vyjadfenim v zakon¢ s jeho nejen ja-
zykovym (gramatickym), ale i teleologickym vykladem (viz shora).

35 Srov. VALKOVA, H. in: SAMAL, P. in: SAMAL a kol., Trestni zikonik I1..., s. 4454-4456.
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¢in nebezpecného prondsledovani podle § 354 tr. zakoniku je trvajicim trestnym cinem
(srov. usneseni Nejvyssiho soudu ze dne 18. 10. 2016, sp. zn. 6 Tdo 1375/2016, a ze
dne 17. 5. 2017, sp. zn. 6 Tdo 492/2017). Na druhé stran¢ ovSem nelze piehlizet, ze
podle literatury je i nadale sporné, zda jde o trestny &in hiromadny>® nebo trvajici, Gemuz
podle shora uvedeného nasvédcuje dikce § 354 odst. 1 tr. zakoniku (arg. ,,dlouhodobé
pronasleduje®), byt Casto jde zpravidla také o fadu diléich aktu, ale to zakon podle
vymezeni tohoto trestného ¢inu nepostihuje [zdkon zde nestanovi ani nepiimo vice
aktd, které jsou potieba k naplnéni skutkové podstaty z hlediska hromadnosti a které
by mély byt jednoznacné alespon na zaklad¢ judikatury urCitelné (srov. a contrario
napt. § 336 tr. zakoniku a v ném pouzity pojem ,,opakovan¢*), ale naopak dlouhodobé
trvani]. Pfitom trvajici nebo hromadna podoba trestného ¢inu neni formou provedeni
trestného ¢inu, kterd by tu nékdy byla a jindy nebyla, nybrz plyne a musi plynout ze za-
kona.37 S ohledem na to je s podivem, Ze trestni kolegium Nejvyssiho soudu tuto situaci
s prihlédnutim k postupu na zasedani dne 24. 2. 2021 ani s odstupem nékolika let nefesi.

[11. K TZV. SOUVISLEMU JEDNANI V JUDIKATURE
NEJVYSSIHO SOUDU

Vzhledem k tomu, Ze zminéné usneseni Nejvyssiho soudu sp. zn. 8 Tdo
866/2020 v odiivodnéni uvedlo, ze s ohledem na zakonné vymezeni trestného ¢inu ne-
bezpecného pronasledovani podle § 354 tr. zakoniku, ktery je svou povahou trestnym
¢inem trvajicim, pro ktery je ,, typické jeho souvislé pachdni nerozpadajici se do dilcich
utokii [zvyraznil P. S.], kterym pachatel vyvold protipravni stav, jej? ndsledné udrzu-
Jje“, povazuji za nutné se dale zabyvat tzv. souvislym jednanim.38 V diskusi o tomto
rozhodnuti na zasedani kolegia také zaznéla argumentace, ze jde-li o kategorizace
trestnych ¢inti pokracdujicich, trvajicich a hromadnych, ,, ucebnice trestniho prava jsou
schematické a pojimaji zakladni kategorie, ale praxe se jiz do znacné miry odlisuje
a vytvaii jesté dalsi kategorie, tzv. souvislého jedndni [zvyraznil P. S.]. Tato kategorie
se v judikature objevuje opakované, [...] prikladmo Ize uvést rozhodnuti publikované
pod ¢. 57/2007 Sb. rozh. tr., které se tyka trestného cinu zvyhodnovani véritele. Podle
tohoto rozhodnuti plati, ze pokud je trestny c¢in pachan po delsi dobu a ve vztahu k vétsi-
mu poctu poSkozenych a zvyhodnénych veritelu, kdy nelze rozdelit jednani na jednotlivé
dilci utoky, tak jde o jednani souvislé, nikoliv o pokracovani v trestném c¢inu. O sou-
vislém jedndni se hovori napr. i v rozhodnuti pod ¢. 46/2014 Sb. rozh. tr., které se tyka
trestného cinu obecného ohroZeni ¢i pod ¢. 43/2011 Sb. rozh. tr, které se tyka trestného
¢inu zpronevery.

36 Srov. PROVAZNIK, . in: SCERBA a kol., ¢. d., 5. 2917-2918.

37 Srov. VALKOVA, H. in: SAMAL, P. in: SAMAL a kol., Trestni zdkonik II1..., s. 4453.

3% Obdobné se velky senat trestniho kolegia Nejvyssiho soudu vyslovil také v usneseni ze dne 17. 12. 2014,
obydli podle § 199 tr. zékoniku je trestnym ¢inem trvajicim, a to s odivodnénim, Ze jde o trestny ¢in, pro
ktery je typické jeho souvislé pachani nerozpadajici se do dil¢ich utoki.
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S ohledem na to je tieba se zabyvat tim, zda tzv. souvislé jednani je ,,dalsi kategorii*
trestnych ¢intl vedle pokraovani v trestném €inu, trvajiciho trestného ¢inu a hromad-
ného trestného €inu, jak se naznacuje ve zminéném vyjadieni, nékdy se v té souvislosti
i hovoti o tzv. stavovych deliktech, anebo jde jen o dopln€k téchto kategorii z hlediska
konkrétni charakteristiky posuzovaného trestného ¢inu, napt. zvyhodnéni vétitele podle
223 tr. zakoniku, zpronevéry podle § 206 tr. zakoniku ¢i obecného ohrozeni podle § 272
tr. zakoniku.

V usneseni Nejvyssiho soudu ze dne 4. 10. 2006, sp. zn. 5 Tdo 1154/2006 (&. 57/2007
Sb. rozh. tr.) bylo uvedeno, ze u pokracovani v trestném ¢inu na rozdil od trestnych ¢int
hromadnych nebo trvajicich neni mnohost utoki nebo delsi trvani znakem skutkové
podstaty, ale je formou provedeni posuzovaného trestného ¢inu, a proto konkrétni trest-
ny ¢in mize v uréitém piipadé napliovat znaky pokracovani, a v jiném nikoli. Byl-li
trestny ¢in zvyhodnovani veritele podle § 256a tr. zakona (¢. 140/1961 Sb.; nyni zvy-
hodnéni véfitele podle § 223 tr. zdkoniku) pachan po delsi dobu a ve vztahu k vétSimu
poctu poskozenych a zvyhodnénych véfitelt za stavu, v némz dluznik nebyl schopen
plnit své splatné zavazky, a to souvislym jednanim, které nelze rozdélit na jednotlivé
dil¢i utoky, nejde o pokraovani v trestném ¢inu podle § 89 odst. 3 tr. zdkona (nyni
§ 116 tr. zakoniku), byt’ vykazuje nékteré jiné znaky pokra¢ovani a ptipadné i prvky
trestného ¢inu hromadného. V takovém piipadé nelze za dil¢i ttoky pokracujiciho trest-
ného ¢inu ve smyslu § 89 odst. 3 tr. zakona (nyni § 116 tr. zakoniku) a § 12 odst. 12
tr. fadu povazovat neuhrazeni konkrétni pohledavky poskozeného véfitele ani uhrazeni
urcité pohledavky zvyhodnéného véftitele, protoze rozhodujici je az celkovy vysledek
spocivajici ve zvyhodnéni nékterych véfiteld na tkor jinych, a to v souhrnu vsech jejich
pohledavek. V odtivodnéni usneseni k tomu Nejvyssi soud déle uvedl, Ze trestny ¢in
zvyhodiovani vétitele podle § 256a tr. zdkona (nyni zvyhodnéni véfitele podle § 223
tr. zakoniku) spacha ten, kdo jako dluznik, ktery neni schopen plnit své splatné zavazky,
zmafi, byt i jen Castecné, uspokojeni svého véfitele tim, ze zvyhodni jiného véfitele.
V jednani obvinéného tak nejsou rozhodné jednotlivé pohledavky, at’ uz zvyhodnénych
¢i poskozenych vétitelt, jak tvrdi dovolatel, ktery navic ve vztahu ke kazdé pohledavce
(faktute) vyzaduje splnit podminku zahdjeni trestniho stihani, nybrz vzhledem k cha-
rakteru jednani obvinéného je zde rozhodujici zvyhodnovani urcitych véfiteld na ukor
jinych, a to v souhrnu vsech jejich pohledavek, protoze az v tomto celkovém kontextu je
mozno posoudit, zda viibec a kdo ptipadné byl timto jednanim obvinéného v kone¢ném
disledku poskozen. V navaznosti na to pak samoziejmeé nelze fici, jak napf. jedna ¢i
druha pohledavka uhrazena urcitému zvyhodnénému véfiteli sama o sobé mutize posko-
dit jiného ¢i jiné konkrétni véfitele, kterym obvinény jejich pohledavky neuhradil bud’
vibec, ¢i pouze z&asti. Svou povahou proto trestny ¢in zvyhodnovani vétitele podle
§ 256a tr. zdkona (nyni zvyhodnéni véfitele podle § 223 tr. zdkoniku) spachany obviné-
nym zpisobem vymezenym v shora citovaném rozsudku soudu prvniho stupné vyka-
zuje sice nékteré znaky pokracovani v trestném ¢inu a soucasné i prvky trestné¢ho ¢inu
hromadného, avsak nejedna se o trestny Cin, ktery by byl spachan za podminek pokra-
covani v trestném ¢inu podle § 89 odst. 3 tr. zakona (nyni § 116 tr. zakoniku). Na jeho
pocatku je prvni v nalézacim fizeni zjisténa neuhrazend pohledavka (ze dne 19. 2. 1997)
a k jeho dokonani dojde az v okamziku uhrazeni posledni pohledavky zvyhodnénému
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véfiteli (ze dne 27. 10. 2000). V této souvislosti je tieba zvazovat i namitku obvinéného,
ze k thradé¢ nékterych pohleddvek doslo jiz v letech 1997 a 1998, pti¢emz jejich ,,pred-
nostni* thradou mél poskodit vétitele, jejichz pohledavky vznikly az v letech 1999
a2000. Tato namitka neodpovida obsahu spisu a skutkovému popisu jednani obvinéné-
ho ve vyroku o viné v rozsudku soudu prvniho stupné, z kterého vyplyva, ze i n¢které
neuhrazené pohledavky byly z let 1997 az 1998, pricemz jejich celkovy rozsah nemusi
v konkrétnich ¢asovych souvislostech zcela piesné navzajem korespondovat (jednot-
livé pohledavky uhrazené na tikor neuhrazenych nelze ani vzajemné porovnavat, a to
vzhledem k rtizné dobé¢ jejich vzniku, splatnosti a dob¢ uhrazeni nékterych z nich), ale
rozhodujici je celkovy vysledek, ktery je zejména v citovaném rozsudku soudu prvniho
stupné velmi piesné popsan, a to i pokud jde o miru zvyhodnéni jednotlivych véfiteld,
kterym obvinény nechal z prostfedkt spolecnosti S., s. 1. 0., na ukor poskozenych vé-
fiteld jejich faktury proplatit. Lze tedy shrnout, ze pokud byl trestny ¢in zvyhodiovani
vétitele podle § 256a tr. zakona (nyni zvyhodnéni véfitele podle § 223 tr. zakoniku)
pachan po delsi dobu a ve vztahu k vétsimu pocétu poskozenych a zvyhodnénych vétitelt
za stavu, ve kterém dluznik nebyl schopen plnit své splatné zavazky (byl v tpadku), coz
vedlo pozdéji k prohlaseni konkursu, a to souvislym jednanim, které nelze rozdélit na
jednotlivé diléi utoky, nejde o pokra¢ovani v trestném ¢inu podle § 89 odst. 3 tr. zakona
(nyni § 116 tr. zakoniku), byt vykazuje nékteré dalsi znaky pokracovani a ptipadné
i prvky trestného ¢inu hromadného. V takovém pripad¢ nelze za dilci Gtoky pokracu-
jiciho trestného ¢inu ve smyslu § 89 odst. 3 tr. zakona (nyni § 116 tr. zdkoniku) a § 12
odst. 12 tr. fadu povazovat neuhrazeni konkrétni pohledavky poskozeného véftitele ani
uhrazeni ur¢ité pohledavky zvyhodnéného véfitele, protoze rozhodujici je az celkovy
vysledek spocivajici ve zvyhodnéni nékterych veériteld na ukor jinych, a to v souhrnu
vsech jejich pohledavek.

Obdobné bylo odiivodiiovano, ze nejde v konkrétnim posuzovaném piipade o po-
kracovani v pripadé trestného cinu zpronevery podle § 206 tr. zakoniku, a to dokonce
s piimym odkazem na ptedchozi rozhodnuti publikované pod ¢. 57/2007 Sb. rozh. tr.,
napf. v usneseni ze dne 30. 8. 2010, sp. zn. 11 Tdo 561/2010, v némz Nejvyssi soud
uvedl, Ze u pokracovani v trestném ¢inu neni mnohost utokd znakem skutkové podsta-
ty, ale je formou provedeni konkrétniho trestného Cinu. Jestlize se pachatel dopoustél
trestného ¢inu zproneveéry podle § 248 tr. zakona (nyni § 206 tr. zakoniku) tim, ze po
delsi dobu (napf. n¢kolika let) na svém pracovisti prub&zné prodaval svéiené telefonni
karty za ucelem vlastniho obohaceni, pfi¢emz toto jeho souvislé jednani neni moz-
no rozdélit na jednotlivé dil¢i utoky, pak nebude mozno ucinit zavér o pokracovani
v tomto trestném ¢inu, byt’ jeho jedndni vykazuje n€které znaky pokracovani v trestném
¢inu ve smyslu § 89 odst. 3 tr. zdkona (napf. jednotny zamér, stejny zptisob provedeni,
casovou souvislost nyni podle § 116 tr. zdkoniku), nybrz pijde o jediny skutek jak
z hlediska trestniho prava hmotného, tak z hlediska trestniho prava procesniho. Pokud
se uvedeny ¢in nesklada z jednotlivych dil¢ich Gtokid pokracujiciho trestného ¢inu ve
smyslu § 12 odst. 12 tr. fadu, nelze rozhodnout zprostujicim vyrokem podle § 226
tr. fadu ohledné téch konkrétnich pifipadd, u nichz bylo na rozdil od obzaloby zjisténo,
ze pachatel nemohl jednat vySe uvedenym zptsobem, a to napf. proto, ze v urcitych
dnech nebyl v zaméstnani. Takova ¢ast zalovaného jednani se pak neuvede v popisu
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skutku ve vyroku odsuzujiciho rozsudku (jen se z né&j tzv. vypusti). Obdobn¢ jiz pred
tim postupoval u zpronevéry Nejvyssi soud v usneseni ze dne 20. 2. 2008, sp. zn. 8 Tdo
13/2008 (€. 5/2009 Sb. rozh. tr.), v némz posuzoval piipad, ve kterém doslo k prisvojeni
si vice cizich svéfenych véci, a vS§echny tyto véci si obvinény prisvojil v ramei jednoho
souvislého jednani spachaného jedinym utokem. Jeho jednani spocivalo v tom, Ze si
prisvojil véci, jez mu byly v ramci pracovniho pomeéru svéfeny za uc¢elem pracovnich
povinnosti a které obvinény v okamziku, kdy doslo k rozvazani pracovniho poméru,
popiipadé v dodatecné urc¢ené lhuté, nevratil. V disledku toho §lo o jeden ¢in (skutek)
s n¢kolikandsobnym piredmétem utoku, pii némz je nasledkem soucet hodnot vsech
véci, které si obvinény takto prisvojil.

Dalsim trestnym ¢inem, ktery maze byt spdachadn tzv. souvislym jednanim, je podle
judikatury trestny c¢in obecného ohrozeni podle § 272 tr. zdkoniku. V usneseni ze dne
13. 11. 2013, sp. zn. 4 Tdo 1094/2013, Nejvyssi soud znak obecného ohrozeni spociva-
jici v tom, ze pachatel ,, vydd lidi v nebezpeci smrti nebo tezkeé ujmy na zdravi“, vylozil
tak, ze ho Ize naplnit nejen tim, Ze vétsi pocet osob (nejméné sedm — viz €. 39/1982 Sb.
rozh. tr.) je konkrétné a bezprostfedné ohrozen ve stejném okamziku, nybrz i tehdy
jsou-li takto ohrozeny v kratkém casovém intervalu postupné, jedinym souvislym ne-
délitelnym jednanim pachatele. Takova situace mtize spocivat napf. v tom, ze pachatel
jako fidi¢ osobniho motorového vozidla béhem pronasledovani policejnimi vozidly jede
v centru mésta i mimo obec extrémné nepfiméienou vysokou rychlosti, touto rychlosti
na ¢ervené svételné znameni projede nékolik frekventovanych kiizovatek, predjizdi vo-
zidla z riznych stran, a to i v odstavném pruhu, dale pak znenadani opakované zabrzdi
se snahou vyvolat hromadnou kolizi ostatnich vozidel apod., pfi¢emz v souhrnu téchto
okolnosti vytvoii stav zivelnosti a zamérné jej udrzuje.

Dalsi oblasti, v souvislosti s niz se Nejvyssi soud relativné ¢astéji vyjadroval k sou-
vislému jednani, jsou #zv. drogové trestné ciny, zejména jde o judikaturu k trestnému
¢inu nedovolené vyroby a jiného nakladani s omamnymi a psychotropnimi latkami
a s jedy podle § 283 tr. zakoniku souvisejici s vymezenim pojmu skutek, jeho totoznosti
a jeho popisem (srov. k tomu i &. 6/2008 a ¢. 75/2013 Sb. rozh. tr.39).

39 Usneseni Nejvyssiho soudu ze dne 10. 1. 2007, sp. zn. 7 Tdo 1480/2006 (publikované pod &. 6/2008 Sb.
rozh. tr.), vyslovilo pravni nazor, ze jestlize ke spachani trestné¢ho ¢inu nedovolené vyroby a drzeni omam-
nych a psychotropnich latek a jedt podle § 187 odst. 1 tr. zdkona (nyni § 283 odst. 1 tr. zakoniku) doslo
jedinym jednanim pachatele, jimz v ur¢ité dob¢ a na ur¢itém misté prodaval omamné ¢i psychotropni latky
vice osobam, pak jejich prodej ve vztahu k jednotlivym osobam nepfedstavuje dil¢i utoky pokracujiciho
trestného ¢inu ve smyslu ustanoveni § 89 odst. 3 tr. zdkona a § 12 odst. 12 tr. fadu. Pokud se za této situace
v pribéhu trestniho stihani v popisu skutku pouze zméni (upfesni) okruh osob, kterym pachatel prodaval
omamné nebo psychotropni latky, oproti vymezeni téchto osob v usneseni o zahajeni trestniho stihani
(§ 160 odst. 1 tr. fadu) ¢i v obzalobé [§ 177 pism. c¢) tr. fadu], pak takova zména neni divodem k postupu
podle § 160 odst. 5 tr. fadu, tj. k zahdjeni trestniho stihani pro dalsi skutek. Obdobny pravni nazor byl
vysloven i v nepublikovanych usnesenich Nejvyssiho soudu ze dne 25. 8. 2016, sp. zn. 11 Tdo 1510/2015,
¢i ze dne 21. 6. 2017, sp. zn. 11 Tdo 449/2017. Usneseni Nejvyssiho soudu ze dne 19. 9. 2012, sp. zn. 6
Tdo 894/2012, pak bylo opatfeno pravni vétou: ,,Jako trestny cin nedovolené vyroby a jiného nakladant
s omamnymi a psychotropnimi latkami a s jedy podle § 283 odst. 1, odst. 2 pism. b) tr. zdkoniku je nutno
posoudit cin pachatele i tehdy, byl-li az v priibéhu jednani pachaného po urcitou dobu a vykazujiciho znaky
trestného ¢inu nedovolené vyroby a jiného nakladdani s omamnymi a psychotropnimi latkami a s jedy podle
$ 283 odst. 1 tr. zakoniku pravomocné odsouzen za trestny ¢in podle § 283 tr. zakoniku, jehoz se dopustil
Jjinym skutkem. Pro naplnéni tohoto kvalifikacniho znaku je rozhodny stav v dobé, kdy bylo dokonceno
Jednani, jimz byl ¢in spachan, nikoliv, kdy bylo takové jednani zapocato.
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Za reprezentativni rozhodnuti 1ze povazovat napf. usneseni ze dne 15. 8. 2012,
sp. zn. 5 Tdo 801/2012, v jehoz odiivodnéni Nejvyssi soud uvedl, ze ,,[...] obvineni
v urcitém casoveém useku priibezné jednak vyrabeéli drogu pro viastni potrebu ale i za
ucelem jeji distribuce, a skutecné ji prodavali nebo darovali tretim osobam . Pti ta-
kovém skutkovém zjisténi nelze délit jednani obvineného na samostatné skutky ani
Jednotlivé dilci utoky ve smyslu § 12 odst. 12 tr. fadu, nebot’ nelze presné vymezit ¢as
ani zplsob provedeni trestného ¢inu; v podstaté v prubéhu vyroby neméli obvinéni
konkrétni pedstavu o tom, jaké mnozstvi drogy si ponechaji, jaké budou distribuovat,
kdy a komu. Samoziejmé z hlediska doby spachani ¢inu je nutné objasnit ¢asovy usek,
po ktery pachatel vyroby a distribuce (slovy zakona ,,nabidne, proda nebo jinak opatii
pro jiného*) naplioval tyto alternativni znaky trestného ¢inu podle § 283 tr. zakoniku,
ale je v podstaté vyloucené odd¢lit nejen casem, ale i napf. zplisobem provedeni, kon-
krétni jednani napliujici tyto alternativy tak, aby je bylo mozné povazovat za dil¢i utok
pokracujiciho trestného ¢inu. Piestoze kazdy z dil¢ich utokii musi napliovat stejnou
skutkovou podstatu, a to i v riiznych alternativach, neni zaroven tieba, aby kazdy dil¢i
utok vedeny stejnym zamérem naplnil skutkovou podstatu ve vSech jejich znacich. Pti
splnéni dalSich podminek pokracovani, jak jsou stanoveny v § 116 tr. zdkoniku, postaci,
pokud je naplni az souhrn téchto dil¢ich Gtokl. Svou povahou nese predmétné jednani
prvky hromadného trestného €inu, jez se obecné v ne¢kterych smérech podobé pokraco-
vani v trestném ¢inu, nebot’ musi rovnéz zalezet ve vice dil¢ich ttocich. U hromadného
trestného ¢inu je znakem skutkové podstaty mnohost itokt, nebot’ na rozdil od pokraco-
vani nestaci k jeho naplnéni spachani jednotlivého utoku. Podobnou situaci fesil Nejvys-
§i soud jiz v ramci posuzovani otazky moznosti pokrac¢ovani v trestném ¢inu zvyhodnéni
vetitele podle § 223 tr. zékoniku, resp. jesté za diive platné pravni Gipravy se jednalo
o trestny ¢in zvyhodnovani véfitele podle § 256a tr. zakona, v rozhodnuti publikovaném
pod €. 57/2007 Sb. rozh. tr. (viz blize shora). Byt’ tedy Nejvyssi soud hovoii v souvislosti
s podminkami pokracovani podle § 116 odst. 1 tr. zdkoniku ponékud nest’astné o ,,sou-
hrnu dil¢ich utokt, nakonec nepochybné Cini zavér, ze pii takovém skutkovém zjisténi
nelze delit jednani obvinéného na jednotlivé dil¢i ttoky ani samostatné skutky ve smys-
lu § 12 odst. 12 tr. fadu, nebot nelze piesné vymezit ¢as ani zpsob provedeni trestného
¢inu, kdyz v podstaté v prubéhu vyroby neméli obvinéni konkrétni ptedstavu o tom, jaké
mnozstvi drogy si ponechaji, jaké budou distribuovat, kdy a komu. To vyplyva i z odka-
zu na rozhodnuti publikované pod ¢. 57/2007 Sb. rozh. tr., které je zaloZzeno na souvis-
1ém jednani, jez nelze rozdélit na jednotlivé dil¢i utoky (viz shora). Obdobné postupoval
Nejvyssi soud jiz v usneseni ze dne 27. 3. 2009, sp. zn. 11 Tdo 1440/2008, nebo naopak
pozdéji napt. v usneseni ze dne 24. 3. 2015, sp. zn. 11 Tdo 19/2015, ze dne 22. 3. 2017,
sp. zn. 11 Tdo 125/2017, ¢i ze dne 13. 12. 2017, sp. zn. 11 Tz 38/2017. Ve svém usneseni
ze dne 3. 2. 2016, sp. zn. 11 Tdo 1132/2015, Nejvyssi soud uvedl, Ze trestny ¢in nedo-
volené vyroby a jiného nakladani s omamnymi a psychotropnimi latkami a s jedy podle
§ 283 tr. zékoniku ,, lze spdchat vice riiznymi zpuisoby, a to jak vyrobou, dovozem, vyvo-
zem, priuvozem, nabidnutim, zprostiedkovanim, prodejem, jinym opatrenim jiné osobé
¢i prechovanim pro jinou osobu . V konkrétnim pfipad¢ se tak miize jednat o situaci,
kdy pachatel vyrobi napf. urcité mnozstvi pervitinu, které v prub&hu vyroby i nasledné
rozprodava vice lidem a v mezidobi jej pro tyto osoby piechovava. Pravé z tohoto du-
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vodu bylo judikaturou vysvétleno, Ze ,, vyroba tohoto urcitého mnozstvi je jednoticim
prvkem, diky kterému nelze napr. v prodeji riiznym osobam ¢i v tom, Ze k prodeji dochd-
zelo s casovym odstupem, spatiovat diivod pro rozdéleni jednani do jednotlivych skutkii.
Z logiky véci se vSak podava, ze stejnym jednoticim prvkem miize byt také prechovavani
urcitého mnozstvi pro jinou osobu ¢i napr. opatient urcitého mnozstvi drogy najednou,
které pachatel nasledné rozprodava po castech. ““ V navaznosti na to v rozhodnuti ze dne
24. 5. 2016, sp. zn. 11 Tdo 240/2016, Nejvyssi soud uvedl, Ze trestny ¢in nedovolené
vyroby a jiného nakladani s omamnymi a psychotropnimi latkami a s jedy podle § 283
tr. zakoniku lze spachat vice riznymi zpusoby, a to jak vyrobou, dovozem, vyvozem,
privozem, nabidnutim, zprostfedkovanim, prodejem, jinym opatfenim jiné osobé ¢i
pfechovanim pro jinou osobu. V konkrétnim pifipadé se miize jednat o situaci, kdy pa-
chatel vyrobi napf. urCité mnozstvi pervitinu, které nasledné rozprodava vice lidem
a v mezidobi jej pro tyto osoby piechovava. Vyroba tohoto uréitého mnozstvi je jedno-
ticim prvkem, diky kterému nelze napf. v prodeji riznym osobam ¢i v tom, Ze k prodeji
dochazelo s Casovym odstupem, spatiovat diivod pro rozdéleni jednani do jednotlivych
skutki. Byt se v nékterych téchto rozhodnutich Nejvyssi soud konkrétne nevyjadruje, ze
Jjde o tzv. souvislé jednani, je ztejmé, ze 1 v nich z tohoto vymezeni vychazi.

Pojem souvislého jednani pak Nejvyssi soud pouziva, jak jiz bylo shora uvedeno,
také u trvajicich deliktd z hlediska charakteristiky jejich trvani. V tomto sméru je téeba
odkazat na jiz zminéné usneseni velkého senatu trestniho kolegia Nejvyssiho soudu ze
dne 17.12.2014, sp. zn. 15 Tdo 887/2014 (¢. 17/2015 Sb. rozh. tr.), ve kterém vyslovil
pravni nazor, ze trestny ¢in tyrani osoby Zzijici ve spole¢ném obydli podle § 199 tr. za-
koniku je trestnym ¢inem trvajicim, a to s odivodnénim, Ze jde o trestny ¢in, pro ktery
je typické jeho souvislé pachani nerozpadajici se do dil¢ich utokt. Z tohoto divodu
posouzeni charakteru trestného ¢inu tyrani osoby zijici ve spolecném obydli podle § 199
tr. zakoniku (dfive trestného Cinu tyrani osoby Zzijici ve spolecné obyvaném byté nebo
domé podle § 215a tr. zakona) jako pokracujiciho trestného ¢inu neni spravné; v tomto
sméru v odivodnéni odkazal i na rozhodnuti Nejvyssiho soudu ze dne 16. 1. 2009,
nebo domé podle § 215a tr. zakona je svou povahou |...] trestnym cinem trvajicim. Jeho
podstata spociva v udrzovani protipravniho stavu, ktery pachatel tohoto trestného cinu
vyvolal nebo vznikl bez jeho pricineni. ).

V ponékud jiném vyznamu je pojem ,,souvislého jednani“ pouzivan v nékterych
rozhodnutich u jednani pachatele kvalifikovaného jako trestny ¢in opilstvi podle § 360
tr. zakoniku. Jiz v rozhodnuti publikovaném pod ¢. 5/1956 Sb. rozh. tr. bylo uvedeno,
ze jednotlivé skutky, jichz se pachatel dopustil v témze stavu opilosti, nutno povazovat
za jediné jeho souvislé jednani. V podstaté totéz zopakoval Okresni soud Praha-zapad
v rozsudku ze dne 13. 5. 1993, sp. zn. 1 T 62/93,40 v némz uvedl, Ze dopusti-li se
pachatel v témze stavu nepficetnosti vice utoku, které jinak maji znaky trestnych ¢int,
a to 1 riznych skutkovych podstat, je nutno takové Gtoky posuzovat z hlediska znaka
trestného ¢inu opilstvi podle § 201a tr. zdkona (nyni § 360 tr. zdkoniku) jako jedno
souvislé jednani — jeden skutek. Tento pravni nazor v zasadé zopakovala i pozdéjsi

40 Rozhodnuti bylo publikovano pod €. 26 v asopise Soudni rozhledy. 1995, ro€. 1, &. 1, s. 23-24.
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judikatura, kdyz v rozhodnuti ze dne 15. 11. 2006, sp. zn. 7 Tdo 1379/2006, Nejvyssi
soud uvedl, ze skutkova podstata trestného ¢inu opilstvi podle § 360 odst. 1 tr. zakoniku
je naplnéna tim, Ze se pachatel pozitim nebo aplikaci navykové latky nebo jinak piivede,
byt i z nedbalosti, do stavu nepficetnosti, v némz se dopusti ¢inu jinak trestného. I kdyz
se pachatel dopusti vice utokd, které by zakladaly vice ¢int jinak trestnych, vSechny
tyto jednotlivé utoky tvofi jeden trestny ¢in opilstvi podle § 360 odst. 1 tr. zakoniku
(srov. €. 16/1960 Sb. rozh. tr.). Takovému pravnimu posouzeni skutku musi odpovidat
itzv. pravni véta rozsudku. Zajimavé je, ze Nejvyssi soud zde nehovoti o ,,souvislém jed-
nani®, ale naopak o vice jednotlivych utocich, které tvofi jeden trestny ¢in opilstvi. Ob-
dobné to uvadi i nase ucebnice s poukazem na rozhodnuti publikované pod ¢. 16/1960,
podle niz, jestlize se pachatel v nepficetnosti, kterou si zavinéné privodil pozitim nebo
aplikaci nadvykové latky, dopusti vice ttokd, které by jinak zakladaly vice trestnych
&int, vSechny tyto jednotlivé atoky tvoti jeden skutek, a tedy jeden trestny ¢in opilstvi.4!

IV. ZAVER

Z toho, co bylo uvedeno, vyplyva, ze uvedena judikatura vztahujici se
k tzv. souvislym jednanim se vyvinula v ndvaznosti a k rozliSeni od pokracovani (vyjim-
kou je jen specificka judikatura k trestnému ¢inu opilstvi nyni podle § 360 tr. zakoniku).
I kdyZ v nékterych rozhodnutich zejména v oblasti drogovych trestnych ¢inti se hovoti
i o prvcich hromadnych trestnych ¢intl, nebyly tvahy o souvislém jednani konkrétniho
trestného ¢inu pouzity pro odliSeni takového jednani od tohoto typu trestnych ¢inu, byt
iun¢ho jsou rozliSovany jednotlivé utoky, ovsem nikoli ve smyslu pokracovani v trest-
ném ¢inu, nebot’ povaha tohoto trestné¢ho ¢inu plyne ze zakona, pti¢emz jak jiz bylo
uvedeno, nestaci jeden utok (akt), ale je jich tfeba nekolik, a to i v pfipadé, ve kterém je
mnohost podminkou pouziti vyssi trestni sazby [napf. jiz zminény § 279 odst. 3 pism. b)
tr. zakoniku]. Lze si samoziejmé piedstavit i u hromadného trestného ¢inu, napf. u hro-
mad¢éni, vyroby ¢i opatfovani zbrani nebo ve zna¢ném mnozstvi stfeliva ve smyslu
posledn¢ uvedeného ustanoveni, také nezietelné jednani rozpadajici se na jednotlivé
dil¢i atoky (napf. pti hromadéni streliva jeho kontinudlni vyrobou na strojnim zatizeni)
v shora uvedeném smyslu (obdobné jako napf. u vyroby ¢i pfechovavani omamnych
a psychotropnich latek), ale toto z hlediska naplnéni hromadného trestného ¢inu nema
podstatny vyznam, nebot’ jde o dosazeni ur€ité ,,hranice®, kdy uz je znak takového trest-
ného ¢inu naplnén. Navic ustanoveni § 12 odst. 12 tr. fadu se u hromadného trestného
¢inu stejné jako u trvajiciho trestného ¢inu nepouzije. Proto takové rozlisSovani souvis-
lych jednani u hromadnych trestnych ¢inli nema v soudni praxi vyznam. Naproti tomu
u trvajicich trestnych ¢ind je souvislé jednani pravidlem, nebot’ jde o vyvolani a udrzo-
vani protipravniho stavu nebo jeho udrzovani, aniz zakon vyzaduje, aby jej také vyvolal.

41 GRIVNA, T. in: SAMAL — GRIVNA — BOHUSLAV — NOVOTNY — HERCZEG — VANDUCHOVA
akol., c. d.,s. 1032; obdobné PROVAZNIK, J. in: SCERBA akol., ¢. d., s. 2996, byt hovoii o riznych kvazi
jedndnich, kterymi jsou spachény riizné €iny jinak trestné, a o jednom ,,souvislém ¢asovém useku. Naproti
tomu o ,,souVlslem Jednam a jednom skutku* pachatele v témze stavu nepricetnosti hovoii komentare: SA-
MAL, P.—- GRIVNA, T.—- SAMALOVA, M. in: SAMAL a kol., Trestni zikonik I11..., s. 4528; ZEZULOVA, J.
in: DRASTIK — FREMR — DURDIK — RUZICKA — SOTOLAR a kol. Trestni zakomk , 2015, s. 2808.

91



Mam-li tedy odpovéedét na shora uvedenou otazku, je podle mého nazoru tzv. souvis-
1¢ jednani jen doplitkem v teorii i praxi rozliSovanych kategorii pokracovani v trestném
¢inu, trestnych ¢ind #rvajicich a trestnych ¢inlt hAromadnych z hlediska konkrétni cha-
rakteristiky posuzovaného spachaného trestného ¢inu a nejde o samostatnou kategorii
obdobnou vymezenym typiim trestnych cinii. Vymezeni takového souvislého jednani
v judikatute ma vyznam u trestnych cini, které mohou byt spachany v pokracovani
(na rozdil od hromadnych nebo trvajicich trestnych ¢inti), a to zejména z procesni-
ho pohledu pii pouziti § 12 odst. 12 tr. fadu, podle kterého se skutkem ve smyslu
trestniho fadu, tedy v procesnim smyslu, rozumi i dil¢i tok pokracujiciho trestného
¢inu, neni-li vyslovné v trestnim fadu stanoveno jinak, coz pak ma zasadni vyznam
pfi meritornim rozhodovani z hlediska totoznosti skutku, kdy diléi atok nevytvaii ve
vztahu k dal§im dil¢im utokiim v pokracovani ptekazku véci pravomocné rozhodnuté
(srov. napf. ¢. 60/2002, ¢. 28/2005, ¢. 29/2005-1., ¢. 27/2006-1., ¢. 32/2007, ¢. 11/2010,
¢. 43/20011-1. Sb. rozh. tr.). Nasledn¢ v situaci, kdy neni rozhodnuto o vSech dil¢ich
utocich tvoticich pokracovani v hmotnépravnim smyslu jednim odsuzujicim rozsud-
kem, ptichazi v ivahu rozhodovani o spole¢ném trestu podle § 45 tr. zakoniku.

Uvedeny zavér, ze jde jen o doplnék pokracovani, trvajicich a hromadnych trestnych
¢ind, a nikoli o samostatnou kategorii trestnych ¢inli pachanych po delsi dobu, vyplyva
i z toho, Ze souvislé jednani ve shora uvedeném smyslu se pouziva nejen z hlediska
odliseni od pokracovani u trestnych ¢int, které touto formou byt spachany mohou, ale
nemusi, ale i jako vymezeni typického jednani u trvajicich trestnych ¢int, jak to vyplyva
ze shora uvedené judikatury Nejvyssiho soudu (srov. usneseni velkého senatu trestniho
kolegia ze dne 17. 12. 2014, sp. zn. 15 Tdo 887/2014, a usneseni Nejvyssiho soudu ze
dne 23. 9. 2020, sp. zn. 8 Tdo 866/2020).

Na tomto zavéru nemutize nic zménit, ze nékdy se v literatufe nebo v judikatufe obje-
vuje nejednoznacné vyjadieni, zda urcity trestny ¢in naplituje znaky nékteré z kategorii
pokracovani v trestném ¢inu, hromadného trestného ¢inu ¢i trvajiciho trestného ¢inu,
popf. tvrzeni, Ze je urCeni nékteré z uvedenych kategorii sporné, ¢i je tfeba to vyjad-
fit jejich kombinaci. Tak napt. v prvnich i dalSich vydanich prazské ucebnice Trestni
pravo hmotné se u trestného ¢inu zanedbani povinné vyzivy objevil nazor, ze ,,[plodle
nazoru vyjadreného v rozhodnuti ¢. 27/1969 Sb. rozh. tr. je zanedbani povinné vyzivy
trestnym cinem trvajicim. Cdst praxe md vSak za to, Ze je to pokracovani v trestném cinu
s prvky hromadného trestného cinu, ty jsou spatrovany v tom, Ze k trestni odpovednosti
Jje zpravidla treba nesplnéni nékolika alimentacnich davek. Tomuto nazoru je treba dat
prednost. “*2 Podobny zavér u trestného ¢inu zanedbani povinné vyzivy je bez bliz§iho

42 NOVOTNY — DOLENSKY — VA0 — VOKOUN, ¢. d., 5. 109, 2. vyd., s. 125, 3. vyd. s. 137, atd. Podob-
ny zavér bez blizsiho odiivodnéni je uginén i SCERBOVOU, V. in: SCERBA a kol., ¢. d., s. 1599-1600,
kde se uvadi: ,,Jedna se o pokracujici trestny cin s prvky trestného ¢inu hromadného, neni proto rozhodné,
Jestli vyzivovaci povinnost nebyla plnéna soustavné po dobu delsi nez ¢tyri mésice (mysleno po sobé jdou-
cich), ¢i jestli této doby bylo dosazeno v ramci delsiho casového uiseku (napriklad v priibéhu celého roku).
Jednotlivé dilci utoky tohoto pokracujiciho precinu se scitaji, proto presdahne-li celkova doba, po kterou
vyzivné nebylo plnéno, zakonem pozadované ctyri mésice, je trestny ¢in zanedbdni povinné vyzivy dokondn.
K tomu je ovsem treba uvést, ze toto by mohlo platit jen v pripadé splnéni vsech znakii pokracovani podle
§ 116 tr: zdkoniku, pricemz vsak nelze souhlasit, Ze dilci utoky se scitaji (u pokracovani jsou dilci utoky
samostatné, a dokonce procesné jde o samostatné skutky), nebot scitat se miize jen nezaplacené vyzivné
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odiivodnéni u¢inén i v komentati SCERBA, F. akol. Trestni zakonik, kde se uvadi: ,, Jed-
na se o pokracujici trestny cin s prvky trestného ¢inu hromadného, neni proto rozhodné,
JjestlivyzZivovaci povinnost nebyla plnéna soustavné po dobu delsi nez ctyri mésice (mys-
leno po sobé jdoucich), ¢ijestli této doby bylo dosazeno v ramci delsiho casového tiseku
(napriklad v pribéhu celého roku). Jednotlivé dilci utoky tohoto pokracujiciho precinu
se scitaji, proto presahne-li celkova doba, po kterou vyzivné nebylo plnéno, zikonem
pozadované ctyii mésice, je trestny ¢in zanedbadni povinné vyzivy dokondn. “43 K tomu je
ovsem tfeba uvést, Ze toto by mohlo platit jen v pfipadé splnéni vSech znaki pokracovani
podle § 116 tr. zakoniku, pficemz vSak nelze souhlasit s tim, ze dil¢i atoky se scitaji
(u pokracovani jsou dil¢i utoky samostatné a dokonce procesné jde o samostatné skutky),
ponévadz séitat se muze jen nezaplacené vyzivné (nebo v ptipadé trvajiciho deliktu
idoba pachani, ovsem za podminky, Ze nedoslo k pferuseni trvani); jinou otazkou je, zda
dil¢i utoky vyjadiuji ,,hromadnost. Podle mého nazoru formulace ,, [k]do nepini [...]
svou zdakonnou povinnost vyzivovat nebo zaopatrovat jiného po dobu delsi nez ctyri me-
sice " sveédci zde pro trvajici delikt, a to z obdobnych divod, jak jsem to jiz uvedl shora
v Casti 1. ohledné trestného ¢inu nebezpeéného pronasledovani podle § 354 tr. zakoni-
ku a vykladu pojmu ,,jiného dlouhodobé¢ pronasleduje, ktery také vyjadiuje ,,trvani®.

Tak také v zasadé vyzniva judikatura, ktera uvadi u zanedbani povinné vyzivy ar-
gumenty ve prospéch trvajiciho trestného ¢inu, ktery trva nepietrzité po dobu, po kte-
rou je udrzovan protipravni stav [srov. ¢. 27/1969 a ¢. 32/2007 Sb. rozh. tr.; ¢. 1/1980
(s. 7, 14) Bulletinu NS CSR, trestni &ast], pfi¢emz minimalné to musi byt podle § 196
odst. 1 tr. zakoniku po dobu delsi nez ctyri meésice. Tento protipravni stav mtize byt i na
krat$i dobu prerusen, coz je pak tieba vyjadrit v rozhodnuti uvedenim takového obdobi
¢i jednotlivé davky ¢i davek, popt. i jejich casti, které povinny na vyzivné neuhradil.
Pokud vyzivovaci povinnost nebyla plnéna soustavné ctyri mésice po sobé jdouci, ale
naopak v ramci del§iho ¢asového tseku jen v nékterych obdobich, s¢itaji se za podmin-
ky, ze nedoslo k pteruSeni trvani, ty doby, kdy vyzivné nebylo plnéno. Rozhodné je, aby
soucet téchto tdobi, kdy pachatel neplnil vyZivovaci povinnost, piresahl étyri mésice.**
Musi zde tedy jit o souvislé jednani ve shora uvedeném smyslu v ¢asti I11.; nemusi vSak
jit o jednani soustavné.

Navic by mél shora uvedeny nazor, ze zanedbani povinné vyzivy je pokracujicim
trestnym ¢inem s prvky trestného ¢inu hromadného, se kterym zasadné nesouhlasim,
neblahé procesni diisledky vzhledem k § 12 odst. 12 tr. ;adu. Naptiklad byly-1i by v ob-
zalobé¢ zalovany urcité mésice neplnéni vyzivovaci povinnosti a v dokazovani v fizeni
pied soudem by bylo zjisténo, ze za jeden mésic ¢i dva mésice (kvalifikované jako diléi
utoky) obzalovany vyzivné opravnéné osob¢ uhradil, zatimco za jiné dalsi nezalované
meésice naopak vyzivovaci povinnost nesplnil, nebylo by mozno pii takovém proka-
zani dalSich nezalovanych utokt je doplnit do skutku, a obzalovaného by bylo nutno
na zakladé dokazovani pro neprokazané dilci titoky obzaloby zprostit, pfip. pokud by
jiz cely zalovany skutek v disledku toho nenapliioval minimalni dobu ¢ty mésict, ho

nebo doby trvani neplnéni vyzivovaci povinnosti, coz pravé v tomto posledné uvedeném pripadé svédci
proti prezentovanému ndzoru o pokracovani, a naopak ve prospéch trvajiciho deliktu. *

43 Tamtéz, s. 1599-1600.

44 SAMAL, P. - SAMALOVA, M. in: SAMAL, P. a kol. Trestni zikonik I11.... s. 2446.
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zprostit pro cely skutek, a to presto, Ze byly zjistény dalsi nové, avsak nezazalované dil-
¢i souvislé utoky.*> Pfi posouzeni zanedbani povinné vyZivy ve smyslu shora uvedené
judikatury jako trvajiciho trestného ¢inu tyto disledky nenastanou, nebot’ trvajici delikt
je jak z hlediska hmotnépravniho, tak i procesniho jedinym skutkem i trestnym ¢inem
(srov. €. 32/2007 Sb. rozh. tr.).

Také z téchto piikladl vyplyva, jak je dulezité spravné urcit povahu konkrétniho
trestného ¢inu z hlediska, zda se jedna o trestny Cin trvajici ¢i hromadny, ¢i zda jde
o trestny ¢in, ktery miize, ale také nemusi byt spachan za podminek pokracovani v trest-
ném ¢inu podle § 116 tr. zdkoniku,*® kdy ma pak zasadni vyznam i urent, zda u této po-
sledné uvedené kategorie jde ¢i nejde o souvislé jednani (srov. ¢. 57/2007 Sb. rozh. tr.4’
a ¢. 43/2011-1. Sb. rozh. tr.#3), a jak je dilezité, aby Nejvyssi soud nalezité a odpoveédné
plnil svou ulohu sjednocovatele judikatury obecnych soudd. Jeding tim je mozno docilit
spravné a spravedlivé rozhodovani obecnych soudii v dalsich obdobnych vécech.

prof. JUDr. Pavel Samal, Ph.D.
Ustavni soud

pavel.samal@nsoud.cz

Pravnicka fakulta Univerzity Karlovy
samal@prf.cuni.cz

45 To vyplyva z ustalené publikované judikatury, napt. ¢. 60/2002, ¢. 28/2005, &. 29/2005-1., €. 27/2006-1.,
¢.32/2007, €. 11/2010, ¢. 43/2011-1. Sb. rozh. tr. a dalsi.

46 Samoziejmé nic nebrani pii zasadnim rozliSeni uvedenych kategorii trestnych ¢int a jejich jednozna¢ného
urceni, aby takto ur¢ena kategorie napt. pokracujiciho trestného ¢inu nebo trvajiciho trestného ¢inu, byla
doplnéna pro jeho blizsi charakteristiku i napt. formulaci ,,s prvky trestného ¢inu hromadného* vyjadtujici
blize jeho povahu, coz v§ak nic nezméni na jeho podstaté trestného ¢inu pokracujiciho nebo trvajiciho pro
dalsi hmotnépravni a zejména procesni posuzovani.

47 Usneseni Nejvy§siho soudu ze dne 4. 10. 2006, sp. zn. 5 Tdo 1154/2006 (&. 57/2007 Sb. rozh. tr.), bylo
uvefejnéno s témito pravnimi vétami: ,, U pokracovani v trestném cinu na rozdil od trestnych cinit hro-
madnych nebo trvajicich neni mnohost utokii nebo delsi trvani znakem skutkové podstaty, ale je formou
provedeni posuzovaného trestného c¢inu, a proto konkrétni trestny cin mize v urcitém pripadé naplnovat
znaky pokracovani a v jiném nikoliv. Byl-li trestny cin zvyhodnovani véritele podle § 256a tr. zdakona (nyni
zvhodnéni véritele podle § 223 tr. zakoniku) pachadn po delSi dobu a ve vztahu k vétsimu poctu poskoze-
nych za stavu, v némz dluznik nebyl schopen plnit své splatné zavazky, a to souvislym jedndanim, které nelze
rozdélit na jednotlivé dilci utoky, nejde o pokracovani v trestném cinu podle 89 odst. 3 tr. zdakona. (nyni
$ 116 tr: zakoniku), byt vykazuje nékteré jiné znaky pokracovani a pripadné i prvky trestného cinu hromad-
ného. V takovém pripadé nelze za diléi vitoky pokracujiciho trestného cinu ve smyslu 89 odst. 3 tr. zakona
(nyni § 116 tr. zakoniku) a § 12 odst. 12 tr. Fadu povazovat neuhrazeni konkrétni pohledavky poskozeného
véritele ani uhrazeni urcéité pohledavky zvvhodnéného véritele, protoze rozhodujici je az celkovy vysledek
spocivajict ve zvyhodnéni nékterych véritelii na vikor jinych, a to v souhrnu vsech jejich pohledavek. *

48V usneseni ze dne 30. srpna 2010, sp. zn. 11 Tdo 561/2010 (¢. 43/2011-1. Sb. rozh. tr.), Nejvyssi soud uve-
dl:,, U pokracovani v trestném cinu neni mnohost utokii znakem skutkové podstaty, ale je formou provedent
konkrétniho trestného cinu (srov. rozhodnuti pod ¢. 57/2007 Sb. rozh. tr.). Jestlize se pachatel dopoustél
trestného cinu zpronevery podle § 248 tr. zakona (nyni § 206 tr. zakoniku) tim, Ze po delsi dobu (napr. ne-
kolika let) na svém pracovisti pribézné prodaval svérené telefonni karty za uicelem viastniho obohacent,
pricemz toto jeho souvislé jednani neni mozno rozdélit na jednotlivé dilci utoky, pak nebude mozno ucinit
zavér o pokracovani v tomto trestném cinu, byt jeho jedndni vykazuje nékteré znaky pokracovani v trest-
ném cinu ve smyslu § 89 odst. 3 tr. zakona (napr. jednotny zamér, stejny zpiisob provedeni, casovou souvis-
lost nyni podle § 116 tr. zdkoniku), nybrz piijde o jediny skutek jak z hlediska trestniho prava hmotného, tak
z hlediska trestniho prava procesniho. Pokud se uvedeny cin nesklada z jednotlivych dilcich utokii pokracu-
Jiciho trestného c¢inu ve smyslu § 12 odst. 12 tr. Fadu, nelze rozhodnout zprostujicim vyrokem podle § 226
tr. radu ohledné téch konkrétnich pripadii, u nichz bylo na rozdil od obzaloby zjisténo, Ze pachatel nemohl
Jjednat vyse uvedenym zpiisobem, a to napr. proto, zZe v urcitych dnech nebyl v zaméstnani. Takova cast Zalo-
vaného jednani se pak neuvede v popisu skutku ve vyroku odsuzujiciho rozsudku (jen se z néj tzv. vypusti).
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Problematika nenavistnych projevt a jejich kriminalizace je v soucasné

dobé, i1 diky rozvoji digitalniho vetfejného prostoru a mezinarodnim udalostem posled-
nich let, tématem hojné diskutovanym mezi odbornou i laickou vefejnosti. Predkladana
studie se snazi zanalyzovat mezivaleény pristup Nejvyssiho soudu Ceskoslovenské re-
publiky k dil¢i vyseci této problematiky, konkrétné k trestnym ¢intim spocivajicim ve
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vefejném popuzovani k zasti, nasilnostem ¢i jinym neptatelskym ¢intim vici jednotliv-
ctum ¢&i skupiné tak, jak je definovaly odstavce! 2—4 § 14 zakona ¢. 50/1923 Sb. z. a n.,
na ochranu republiky (dale téz ZNOR).2 Prace si mimo jiné klade za cil posoudit, na-
kolik byl vrcholny soudni organ pfi své rozhodovaci praxi vazan textem aplikované
normy, a nakolik $lo naopak o vyklad rozsitujici ¢i zuzujici. Analyzovana je zejména
judikatura tykajici se pojmu vefejnosti, ktery byl dale upraven v § 39 odst. 2 ZNOR,
pojmu popuzovani a jeho moznych forem a objektu zkoumanych trestnych ¢inti. Sna-
hy o zhodnoceni judikatury a jejich vychodisek pfitom nejsou samoucelné, jelikoz na
prvorepublikovou judikaturu se v soucasnosti odvolava komentafova literatura i nyn&jsi
soudni praxe.?

Samotna kriminalizace projevi ¢i skutkl zptisobilych popuzovat k zasti nebyla no-
vinkou, kterou by zavedl az ZNOR. Podobné skutkové podstaty znal rakousky trestni
zékonik* i uhersky trestni zakonik.5 Nova tuprava obsazend v ZNOR vsak do trestniho
prava pfinesla komplexnéjsi a systematictéjsi upravu skutkovych podstat postihujicich
popuzovani k zasti, nasilnostem ¢i jinym nepratelskym ¢inim. Jednotlivé skutkové pod-
staty byly nové v ramci § 14 ZNOR podiazeny pod trestny ¢in ruseni obecné¢ho miru,
pod ktery spadaly i skutkové podstaty vefejného pobuiovani proti statu a hanobeni re-
publiky.¢ Jednotliva ustanoveni § 14 ZNOR byla v dobé svého piijimani pfedmétem po-
mérné ostrych debat na pidé Narodniho shromazdéni. Kritizovan byl pojem popuzovani
k zasti, ktery dle odptrcti zbyte¢né kriminalizoval zménu vnitfniho myslenkového stavu
0sob, na néZ bylo pusobeno.” Namitano téz bylo, ze ochrana osob bez vyznani proti po-
puzujicim projeviim a ¢inlim je zbyte¢na a ve skutecnosti slouzi jen jako maskovani pii-
lisné ochrany nédbozenstvi.8 Nejvice problematické vSak pro odpiirce byla samotna kon-
cepce § 14. Dle nich navrh de facto zakazoval jakékoliv kritické projevy vici chranénym
skupinam a jednotlivclim a v kone¢ném dusledku potlacoval svobodnou diskuzi a zna-

' Ve studii je pouzivan termin ,,odstavec odpovidajici moderni legislativni technice, v dobové terminologii
se vSak setkavame s terminem ,,éislo*.

2 Kriminalizovéano bylo dle zdkona vefejné popuzovani proti jednotlivei & skuping pro jejich ndrodnost, jazyk,
rasu nebo nabozenstvi nebo proto, ze jsou bez vyznani. Blize viz: § 14 zakona ¢. 50/1923 Sb. z. an. ze dne
19. bfezna 1923, na ochranu republiky. Dostupné také na: https://ftp.aspi.cz/opispdf/1923/023-1923.pdf.

3 Viz napt. RUZICKA, M. § 356. In: DRASTIK, A. — FREMR, R. — DURDIK, T. - RUZICKA, M. —
SOTOLAR, A. a kol. Trestni zdkonik: komentdr. [Systém ASPI] [online]. Wolters Kluwer CR
[cit. 2024-06-28]. Dostupné na: www.aspi.cz; Usneseni Nejvyssiho soudu Ceské republiky ze dne 17. tino-
ra 2021, sp. zn. 8 Tdo 1246/2020.

4 Ustanoveni § 302 zakona &. 117/1852 R. z. ze dne 27. kvétna 1852, trestni zakon. In: LEPAR, M. Trestni
zdkon ze dne 27. kvétna 1852, cislo 117 R. z. (platny ve stdté ceskoslovenském). Praha: Eduard Grégr a syn,
1919, s. 164-165.

5V ném problematiku popuzovani upravoval § 172 odst. 2. Viz: WOREL, J. A. - ETTEL, J. - MILOTA, A.
Uhersky trestni zdkonik. Praha: Ministerstvo spravedlnosti, 1919, s. 34.

6 K aplikaci téchto skutkovych podstat blize viz: LACLAVIKOVA, M. — GABRIS, T. Zakon na ochranu
republiky a Pavicova opozicia vo svetle rozhodovacej praxe Najvyssieho stidu CSR (prein ,,ruseni obec-
ného miru®). Pravnéhistorické studie. 2023, ro¢. 53, ¢. 3,s. 55-77.

7 Stenograficky zdznam feci poslance Theodora Bartoska v rozpravé pri projednavani zdkona na ochranu
republiky. 194. schiize Poslanecké snémovny Nérodniho shromazdéni republiky Ceskoslovenské, 6. bie-
zen 1923. Dostupné také na: https://www.psp.cz/eknih/1920ns/ps/stenprot/194schuz/s194009.htm.

8 Tamtéz.
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menal prolomeni zasady subsidiarity trestni represe.® I pies tuto vinu odporu byl nako-
nec § 14 pfijat v navrhovaném znéni, avsak jiz zdhy po jeho t¢innosti se soudni organy
musely potykat s riznymi spornymi a nejasnymi otazkami souvisejicimi s jeho aplikaci.

Nalezitost vefejnosti, resp. vetejného spachani ¢inu jakozto soucast objektivni stran-
ky rovnéz nepredstavovala naprosty odklon od dosavadnich trestnich predpisii. Ackoliv
byl tento znak obsaZen uz v recipovaném rakouském trestnim zakoniku,!? zakonodarce
v tomto piipad€ neurcity pojem sam vylozil prostfednictvim legalni definice obsazené
v § 39 odst. 2 ZNOR.!!

Oproti pozdé&jsim trestnim piedpistim!? vSak zdkonna definice do uvedené
problematiky vnasela vice otazek nez odpovédi, nebot’ se sama skladala z neuréitych
pojmii vyzadujicich interpretaci. V tomto ohledu stoji za pozornost zvIasté pojmy
shromézdéni a zastup, jejichz aplikace plsobila znacné interpretacni potize na strané
soudd, obzalovanych i generalni prokuratury. Nedostatky ZNOR byly jesté pal¢iveéjsimi,
pokud vezmeme v potaz skutecnost, Ze znak vefejnosti byl charakteristickym pro fadu
trestnych ¢int obsazenych v treti hlave zdkona, ruSeni obecného miru nevyjimaje, ale téz
na jinych mistech. Nedostatkiim zakona pak musely ¢elit i soudy, kterym vagnost ustano-
veni umoziovala volit mezi riznymi vyklady odpovidajicimi riizné mife trestni represe. !

KVANTITATIVNI ASPEKT POJMU ZASTUP A SHROMAZDENT{

Problematikou vefejného spachani ¢inu podle ZNOR se Nejvyssi soud
zabyval jiz zahy po jeho pfijeti. S pfijetim nového zakona vyvstala naléhava potreba
vyjasnit vztah skutkovych podstat v ném obsazenych ke stavajici trestni uprave, jakoz
i otazky dotykajici se retroaktivity jeho ustanoveni.!* Aby mohl soud naznaéené otazky
zodpoveédét, musel nejprve priblizit vyznam zakonem nedefinovanych pojmt shromaz-
déni a zastup.

9 Stenograficky zaznam reci poslance Rudolfa Mlc¢ocha v rozpravé pri projedndvani zakona na ochranu re-
publiky. 194. schiize Poslanecké snémovny Narodniho shroméazdéni republiky Ceskoslovenské, 6. biezen
1923. Dostupné také na: https://www.psp.cz/eknih/1920ns/ps/stenprot/194schuz/s194004.htm.

10 K pojmu vefejnosti, respektive vefejného spachani ¢inu se tak do ur¢ité miry vyjadiovaly i rakouské soudy.

Kasacni dviir tak ve svych rozhodnutich napiiklad dovodil, Zze pojmem vefejné se rozumi na vefejném mis-

té, a vymezil, ktera mista lze za vefejna povazovat. Bez zajimavosti neni to, ze uz rakousky soud se zabyval

otazkou, zda hlasity projev proneseny ve vlastnim byt¢ u oteviené¢ho okna napliiuje znak vefejnosti. Na
tyto ivahy pozdéji ve své judikatufe navézal i Nejvyssi soud Ceskoslovenské republiky. K problematice
rakouskeé judikatury blize viz KADLEC, D. Urdzka majestatu a urazka hlavy statu v ceskych zemich v his-

torickém vyvoji. Diplomova prace. Brno: Masarykova univerzita, Pravnicka fakulta, 2021, s. 78-80.

Ustanoveni § 39 odst. 2 stanovovalo, ze ¢in je spachan vefejné, byl-1i spachan v tiskopise, v rozsifovaném

spise, ve shromazdéni nebo pied zastupem.

12 Srov. § 76 odst. 3 zakona ¢&. 86/1950 Sb., trestni zdkon; nebo § 89 odst. 5 zakona ¢&. 140/1961 Sb., trestni
zakon; nebo § 117 zakona ¢. 40/2009 Sb., trestni zakonik.

13 Ve vztahu k vagnosti skutkovych podstat treti hlavy ZNOR srov. VOJACEK, L. Trestni pravo hmotné. In:
VOJACEK, L. — SCHELLE, K. — KNOLL, V. Ceské prdavni déjiny. 3. vyd. Plzen: Vydavatelstvi a nakla-
datelstvi Ale§ Cengk, 2016, s. 501.

14V tomto kontextu Nejvyssi soud ZNOR prohlésil za ,,organickou soucést™ rakouského trestniho zako-
niku. Podrobngji viz Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 25. ledna 1924,
sp. zn. Kr I 519/23, publikované ve Sbirce pod &. 1465. In: VAZNY, F. Rozhodnuti nejvyssiho soudu
ceskoslovenské republiky ve vécech trestnich: 1429—1842. Praha: Pravnické vydavatelstvi, 1925, s. 57-59.
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V této souvislosti 1ze za prvni z rozhodnuti vztahujicich se k vetejnosti dle § 39
odst. 2 ZNOR!5 oznacit rozhodnuti Nejvyssiho soudu!6 ze dne 25. ledna 1924.17 Obza-
lovany pted soudem v fizeni o zmatecni stiznosti navrhoval, aby byl na zjistény skut-
kovy stav aplikovan § 16 ZNOR!® namisto vefejného zleh¢ovani'® ve smyslu § 305
rakouského trestniho zakoniku, nebot’ se domnival, ze v piipadé aplikace ZNOR nebude
naplnén znak vetejnosti.2? Tato domnénka se vSak ukazala byti mylnou.

Zatimco skutkova podstata trestného ¢inu verejného zlehcovani vyzadovala, aby byl
,,¢in vykonan [...] »verejné nebo pred vice lidmi«, coz praksi a védou vykladano bylo
ve smyslu vykonani ¢inu bud’ na takovém miste a za takovych okolnosti, Ze [pachatel]
mohl byti postiehnut i jinymi osobami neb v piitomnosti asporn tii lidi “,?! legalni defi-
nice obsazena v § 39 odst. 2 ZNOR se od citovaného soudniho vykladu odchylovala.
S védomim zakonné odchylky pak pojmy shromazdéni a zastup Nejvyssi soud vylozil
jako ,, nekolik lidi vitbec pritomnych, bud’ schvalnée za urcitym cilem se sesedsich (shro-
mazdeni) anebo nahodile (zastup) “.22 Nadto soud poznamenal, Ze pro vefejné vykonani
¢inu neni rozhodujici, zda se jedna o velky pocet 1idi.2* Svij vyklad ptitom podpotil
jazykovym vykladem — formulace obsazena ve ZNOR totiz postradala odpovidajici ad-
jektivum, jez by takovou kvantitu vyjadtilo.2* Nejvyssi soud tudiz povazoval i schvalo-
vani trestnych ¢intl, které se odehrélo za pfitomnosti tfi2° nebo &tyi26 osob, za spachané
pred shromazdénim ¢i zastupem.

[

Ustanoveni § 39 odst. 2 ZNOR znélo: ,, Verejné je cin vykonan, byl-li spachan v tiskopise nebo v rozsiro-

vaném spise, ve shromazdeni nebo pred zastupem. *

16 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 25. ledna 1924, sp. zn. Kr I 519/23, pub-
likované ve Sbirce pod & 1465. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve
vécech trestnich: 1429-1842,s. 57-59.

17 Uvedené rozhodnuti t&sné nasledovalo obdobné rozhodnuti z (inora téhoz roku. Vyjma odli$nosti ve strané

fizeni, jez dala podnét ke zméné pravni kvalifikace, se rozhodnuti téz lisilo drobnou inkonzistenci v ram-

ci shrnuti pfedchazejici praxe. Drobny rozpor v ¢islovee je ale mozné vysvétlit odlisnou predlozkou ji
predchazejici. K tomu srov.: Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 14. tnora

1924, sp. zn. Kr 1450/23, publikované ve Sbirce pod &. 1496. In: VAZNY, Rozhodnuti nejvyssiho soudu

ceskoslovenské republiky ve vécech trestnich: 1429-1842,s. 107-110.

Slo o trestny &in schvalovani trestnych ¢intl.

19 Uplny nazev trestného Cinu znél: ,, verejné zlehcovani zrizeni manzelského, rodinného, viastnictvi, nebo

schvalovani ¢inii nezakonnych a nemravnych .

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 25. ledna 1924, sp. zn. Kr I 519/23, pub-

likované ve Sbirce pod & 1465. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vécech trestnich: 1429-1842, s. 58.

Tamtéz, s. 58.

Tamtéz, s. 58.

Tamtéz, s. 58.

Nejvyssi soud k tomuto tématu doslovné uvedl: ,, Ani pojmu »shromdzdéni« ani pojmu »zdstup« zdkon

nevysvétluje. Slova ta neznamenaji sama o sobé velky pocet lidi, nybrz znamenaji nékolik lidi viibec pri-

tomnych, bud’ schvalné za urcitym cilem se seSedsich (shromazdéni) anebo nahodile (zastup). Vyznamu
vétsiho poctu lidi nabyvaji vyrazy: »shromdzdéni«, »zdastup« teprv pripojenim pridavného jména k tomu

poukazujicitho. " (Tamtéz, s. 58).

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 14. tinora 1924, sp. zn. Kr 1450/23, pub-

likované ve Sbirce pod ¢. 1496. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vecech trestnich: 1429-1842, s. 109.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 25. ledna 1924, sp. zn. Kr I 519/23, pub-

likované ve Sbirce pod & 1465. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vécech trestnich: 1429-1842,s. 58-59.
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Jakkoli mohou byt uvedené zavéry na prvni pohled nepfiléhavé a vzdalené citu béz-
ného uzivatele ¢eského jazyka,?” je na tomto misté zv1ast’ dulezité podotknout, Ze na vy-
kladu uvedenych pojml v podminkach prvni republiky panovala jesté mensi shoda nez
dnes. Toto tvrzeni je mozné podlozit Cetnosti sport v podobnych zalezitostech i pestros-
ti ndmitek procesnich subjektii.2® Vyklad Nejvyssiho soudu je tak mozné hodnotit jako
adekvatni az extenzivni, v zadném piipad¢ se ale nejedna o nepiipustnou analogii. Déle
se piislusi poznamenat, ze nastinény vyklad byl v pozdéjsich rozhodnutich modifikovan
fadou korektivli a pomocnych kritérii, jak bude naznaceno nize. Nadale vsak platilo,
ze zakladni pilif pravni argumentace soudu tvofil gramaticky a systematicky vyklad.
Historicko-teleologické argumenty naproti tomu pfedstavovaly jen nepodstatnou cast
jeho metodologického aparatu.

Pozvolné ptehodnocovani judikatury a urcité dostedivé tendence je mozné nalézt
jiz v rozhodnuti z 31. fijna 1924,2% v némZ Nejvyssi soud konstatoval, Ze ,, [z]dstupem
[...1jest nahodilé sejiti se vétsiho poctu lidi, pri némz osobnost jednotlivce ustupuje do
pozadi a nepadad na vahu a pri némz je dana moznost, ze vyrok dojde k sluchu neohra-
nic¢eného poctu osob a tim i znacnéjsiho rozsireni .30 Pfedmétem sporu byl nenavistny
projev obzalovaného, ktery stranil Cechiim na ukor Moravanii, a neuctivy projev na
adresu prezidenta republiky.3! V souladu se skutkovymi zji§ténimi nalézaciho soudu
byly proneseny za pfitomnosti dvaceti péti az dvaceti sedmi nahodilych hostt, ktefi byli
spoleéné piitomni v hostinské mistnosti.32

Krome toho, ze Nejvyssi soud vyslovné zduraznil ,,vétsi pocet 1idi, implicitné pii-
stoupil i na argumentaci nalézaciho soudu, jenz za synonyma zastupu oznacil shluk ¢i
houf, tj. vyrazy pripoustéjici téZ mensi pocet osob.33 V jistém smyslu Ize ale i na tomto
misté vyklad povazovat za lehce extenzivni, jelikoz by primérny ceskoslovensky obcan
hosty za zastup oznacit nemusel. Definice byla podle Nejvyssiho soudu naplnéna také
za situace, kdy byli hosté nahodile usazeni v n¢kolika mistnostech za pfedpokladu,
Ze mohli zavadny vyrok zaslechnout.3* Takovéto pojeti se nachazelo na hrané obecné
pfijimaného vyznamu pojmu zastup. Z rozhodnuti je dale zfejmé, ze vlastni charakter

27 Kupiikladu PSJC k heslu zastup na prvnim misté uvadi ,, neuspoiddané mnozstvi shromazdénych lidi,

dav* (Prirucni slovnik jazyka ceského. 8. svazek. Praha: Statni pedagogické nakladatelstvi, 1955-1957,

5.92-93), SSIC: ,, velké mnozstvi shromdzdénych lidi obrdacenych jednim smérem, dav* (Slovnik spisovné-

ho jazyka ceského. 4. svazek. Praha: Academia, 1971, s. 623) a SSC: ,, velké mnozstvi lidi, dav (v pohybu)

(FILIPEC, J. akol. Slovnik spisovné cestiny pro skolu a verejnost: s dodatkem Ministerstva Skolstvi, mlade-

Ze a télovychovy Ceské republiky. Praha: Academia, 1998, s. 552). Mimo dlouhodoby piesun ve vyznamu

ve prospéch velkého rozsahu vsak u citovanych zdroji zjistujeme, ze na druhém misté setrvavaji vyrazy

znamenajici mensi pocet osob.

Rozhodnuti Nejvyssiho soudu dotykajicich se § 39 odst. 2 ZNOR existuje pfinejmensim pét desitek, pfi-

¢emz pro uzky rozsah analyzy jsou uvadény jen ty nejzajimavéjsi z nich.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 31. fijna 1924, sp. zn. Zm II 328/24,

publikované ve Sbirce pod &. 1779. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky

ve vécech trestnich: 1429-1842, s. 645-647.

30 Tamtéz, s. 645-647.

31 Tamtéz, s. 645-647.

32 Tamtéz, s. 646.

3 Tamtéz, s. 646.

34 Srov. napf. Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 29. ledna 1934,
sp. zn. Zm 1 943/33, publikované ve Sbirce pod ¢. 4912. In: VAZNY, F. Rozhodnuti nejvyisiho soudu
ceskoslovenské republiky ve vécech trestnich: 4894-5170. Praha: Pravnické vydavatelstvi, 1935, s. 33-37.
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mista spachani ¢inu nemél pro naplnéni pozadavku vefejnosti bezprosttedni vyznam,33
coz bude piiblizeno v nasledujici kapitole.

Ptes kolisavé tendence ve vztahu k nalezitostem shromazdéni a zastupu vsak Nej-
vyssi soud nikdy nepfistoupil na pfilis restriktivni vyklad pojmut. Nazornym piikladem
je rozhodnuti pochazejici z 14. listopadu 1924, ve kterém odmitl zastup ztotoznit s da-
vem.3¢ Tento vyraz se sice v bézné feéi s pojmem zastup prekryva, z hlediska poctu
osob a okolnosti jejich seskupeni ale neni zcela totozny. Soud zde rozhodoval o vyroku
stézovatele, ktery v Zelezni¢nim voze s pfiblizné patnacti cestujicimi ,, nadaval hlasité
na Ceskoslovensky stdat a jmenovité se vyjadril, Ze takova proZrand Zidovskd republi-
ka nestoji za nic “37 Stézovatel se proti obzalobé z trestného ¢inu hanobeni republiky
branil namitkou absence vefejnosti, Nejvyssi soud ov§em tuto namitku odmitl, jelikoz
., [81lovo zastup nema téhoz vyznamu, jako slovo dav, jez ovsem znamenda sbéh velikého
poctu lidi, stézka prehledny (a stisnény na pomérné maly prostor) “.38 Mimo podrobné
jazykové analyzy obou pojmu zde vyuzil systematické argumenty zalozené na odlis-
nosti skutkovych podstat vyzadujicich vefejné spachani ¢inu a skutkovych podstat vy-
Zadujicich spachani ¢inu pied vice lidmi.3? Touto cestou vyloucil vefejnost u trestnych
¢int spachanych ,, v pritomnosti nékolika mdlo, ba i pouhych ti osob .40 Za rozhodné
oznacil pouhé ,, zvysené nebezpeci podminené tim, ze ¢in byl anebo mohl byti postiehnut
vetsim poctem lidi “.4!

V pozdéjsim obdobi Nejvyssi soud taktéz ptiznal, Ze pocet sedm*? a osm*? osob
muze byt dostate¢nym pro naplnéni zastupu ¢i shromazdéni. Naopak pocet ¢ty osob
za dostate¢ny neshledal.** Hrani¢ni situaci byl pfipad obZalovaného, ktery se mél svym
projevem dopustit trestného ¢inu podnécovani dle § 15 odst. 3 ZNOR v hostinci pred
dvéma hosty, jednou ¢isnici a dvéma ¢isniky, tedy péti osobami.*> Podle rozhodnuti
soudu byl pocet péti osob piili§ maly na to, aby znamenal shroméazdéni nebo zastup.46

35 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 31. ¥ijna 1924, sp. zn. Zm II 328/24,
publikované ve Sbirce pod &. 1779. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1429-1842, s. 646—647.

36 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 14. listopadu 1924, sp. zn. Zm I 389/24,
publikované ve Sbirce pod & 1791. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1429-1842,s. 670-672.

37 Tamtéz, s. 670.

38 Tamtéz, s. 671.

39 Tamtéz, s. 671.

40 Tamtéz, s. 671.

41 Tamtéz, s. 671.

4 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 6. kvétna 1925, sp. zn. Zm I 120/25, pub-

likované ve Sbirce pod ¢. 1974. In: VAZNY, F. Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vécech trestnich: 1843—2227. Praha: Pravnické vydavatelstvi, 1926, s. 241-242.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 9. zaii 1925, sp. zn. Zm I 338/25, publiko-

vané ve Sbirce pod ¢. 2080. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech

trestnich: 1843-2227,s. 453-454.

44 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 2. kvétna 1931, sp. zn. Zm 1293/30, pub-

likované ve Sbirce pod ¢. 4156. In: VAZNY, F. Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vécech trestnich: 4038—4348. Praha: Pravnické vydavatelstvi, 1932, s. 221-223.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 9. zaii 1935, sp. zn. Zm I 655/35, publi-

kované ve Sbirce pod & 5356. In: VAZNY, F. Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vécech trestnich: 5171-5474. Praha: Pravnické vydavatelstvi, 1936, s. 313-315.

46 Tamtéz, s. 313-315.
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I v tomto rozhodnuti Nejvyssi soud hojné argumentoval systematickym vykladem, a to
v otazce vztahu druhého a tretiho odstavce.*” Spravné pak dovodil, Ze tfeti odstavec roz-
viji skutkovou podstatu ve druhém odstavci, proéez v sobé zahrnuje znak vefejnosti.*®

Mozné objasnéni nedostatecnosti péti osob Ize nalézt v pomocném kritériu bezpro-
stiedni neurditelnosti,** kterym Nejvyssi soud rozvinul myslenku o ztraté individua-
lity v zastupu? z predchozich rozhodnuti. Srovnanim nalezitosti skutkovych podstat
obsazenych v ZNOR dovodil, ze v piipad¢ spachani ¢inu pted vice lidmi ,,jde [...]
o0 pocet osob tak omezeny, zZe jej dle zvlastnich okolnosti pripadu mozno ihned urciti,
kdezto [v ptipadé shromazdéni a zastupu] jest nejisto, jaky pocet lidi jej postiehne !
Tento zplisob uvazovani Ize povazovat za velmi diimyslny, nebot’ spojenim neurc¢itého
pojmu s neurcitym kritériem vystihujicim pojem zastupu, soud prvotni neurcitost de
facto kompenzoval. Kritérium bezprostfedni neurcitelnosti je totiz neurcitym jen zdan-
live, pokud uvazujeme tzv. subitizaci. Tato lidska schopnost spoc¢iva v bezprostiednim
usudku o vizualnich prvcich (v kontrastu s odhadem nebo po¢itanim)32 a v zasadé odpo-
vida myslence bezprostfedni neurcitelnosti. Pfestoze se tato schopnost mezi jednotlivci
mize li§it, hranice jeji pfesnosti obecné za¢ina kolisat mezi patym az Sestym prvkem.53
Pokud se za tyto prvky dosadi osoby vytvarejici dav, Ize ustaleni na hranici péti osob
povazovat za logicky disledek pomocného kritéria.

VNEJSI ASPEKT POJIMU ZASTUP A SHROMAZDENI

Dalsimi pomocnymi kritérii, které Nejvyssi soud pii rozhodovani vyuzival,
byly vlastnosti prostiedi, v némz byl projev pronesen. Patfila sem jednak moznost osob
vytvarejicich shromazdéni ¢i zastup projev postiehnout, jednak prevazujici povaha ve-
fejného prostoru. Jak si vSak v dalSich odstavcich ukédzeme, druhy korektiv judikatura
neuznala a ustanoveni o vefejnosti tak bylo aplikovano velmi Siroce.

Prvnimu rozhodnuti, které s otadzkou vetejné povahy mista ¢inu souviselo, predcha-
zela hlasitd hadka mezi obzalovanym a najemniky.>* Ac¢koliv byly nenavistné vyroky

47 TamtéZz, s. 314.

48 Tamtéz, s. 314.

49 Napf. Rozhodnuti Nejvysiiho soudu Ceskoslovenské republiky ze dne 25. f{jna 1924, sp. zn. Zm II 304/24,
publikované ve Sbirce pod &. 1769. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1429-1842, s. 628-630.

50 Napt. Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 14. dubna 1924, sp. zn. Zm I 10/24,

publikované ve Sbirce pod &. 1613. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky

ve vécech trestnich: 1429-1842, s. 332.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 25. fijna 1924, sp. zn. Zm 11 304/24,

publikované ve Sbirce pod &. 1769. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky

ve vécech trestnich: 1429-1842, s. 629.

52 Ke konceptu subitizace a metodam zjistovani po¢tu prvki viz KAUFMAN, E. L. - LORD, M. W. —
REESE, T. W. - VOLKMANN, J. The Discrimination of Visual Number. The American Journal of Psy-
chology. 1949, Vol. 62, No. 4, s. 498-525.

33 Srov. tamtéz, s. 498-525.

54 Rozhodnuti Nejvysiiho soudu Ceskoslovenské republiky ze dne 6. zati 1924, sp. zn. Zm 1463/24, publiko-
vané ve Sbirce pod &. 1721. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech
trestnich: 1429-1842,s. 527-531.

5

101



adresovany pouze dvéma osobam v prvnim poschodi, pfes oteviené dvete je mélo

zaslechnout dalSich Sest osob v pfizemi a u domovnich dvefi.’> Nejvyssi soud sice
potvrdil, ze osoby v prvnim patie nepiedstavovaly zastup, ihned ale dodal, ze ,, [p]ro
pojem zastupu nezdalezi na tom, by pachatel spachal ¢in pred vice lidmi, tvari v tvar,
nybrz rozhodnym je jen zvysené nebezpeci, podminéné tim, ze cin byl nebo mohl byti
postirehnut vétsim poctem lidi “.5° Ani soukromy byt tak nepiedstavoval prekazku pro

Vv

uplatnéni § 39 odst. 2 ZNOR.37 RovnéZ v dalSich rozhodnutich Nejvyssi soud nevy-
loucil vetejnost u projevii na plazi v Portorose v Italii,’8 v uzaviené mistnosti spole¢né
ptikdzané ptitomnym osobam za bydlisté,>® nadrazni kancelafi,®® vinarn& Kavkazsky
sklipek®! nebo ve vézeniské cele.6? Prestoze citované zaveéry presné odrazeji mimoradny
diraz na ohrozovaci charakter deliktd podle ZNOR, lze se domnivat, Ze znamenaji pfilis
vysokou miru trestni represe.

Vyse analyzované rozhodnuti mimo specificky skutkovy stav obsahovalo i druhé
pomocné kritérium — ,,postiehnutelnost” jakozto vlastnost projevu.%? Tuto vlastnost 1ze
charakterizovat jako moznost osob napliiujicich znaky shromazdéni nebo zastupu za-
slechnout, zpozorovat ¢i jinak vnimat projev pachatele. Posta¢ovalo, aby uvedené osoby
mohly projev postiehnout (tj. projev se dostal do jejich sféry), zda jej skute¢né postiehly
(napf. pro vlastni nepozornost), nebylo rozhodné.6* Slo pfitom o moznost relativni,
odvislou od vlastnosti osoby primérného rozumu nachdzejici se v daném prostiedi.
Vychodiskem pro tato tvrzeni je pfedev§im rozhodnuti z 9. zati 1925.65 Byt byl nena-
vistny vyrok pronesen ptred vice nez sedmi osobami roztrousenymi po lokalu, definice
zastupu naplnéna nebyla, poné¢vadz hlasity projev vedle jeho adresata uslySel pouze

55 Tamtéz, s. 527-531.

56 Tamtéz, s. 529.

57 Dtvodem zru$eni rozhodnuti byly nedostatky ve zjisténi nalézaciho soudu ohledné subjektivni stranky ve

vztahu k vefejnosti, coz lze pokladat za jisty korektiv. Tamtéz, s. 530-531.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 19. fijna 1932, sp. zn. Zm 1992/31, pub-

likované ve Sbirce pod &. 4503. In: VAZNY, F. Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vécech trestnich: 4349—4581. Praha: Pravnické vydavatelstvi, 1932, s. 239-241.

59 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 18. tinora 1925, sp. zn. Zm II 597/24,

publikované ve Sbirce pod & 1902. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky

ve vécech trestnich: 1843-2227,s. 107-109.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 16. zafi 1925, sp. zn. Zm 1 391/25, pub-

likované ve Sbirce pod ¢. 2089. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vecech trestnich: 18432227, s. 471-472.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 19. Fijna 1929, sp. zn. Zm I 325/29, pub-

likované ve Sbirce pod ¢. 3628. In: VAZNY, F. Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve

vécech trestnich: 3365-3729. Praha: Pravnické vydavatelstvi, 1930, s. 548-551.

Srov. Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 2. kvétna 1931, sp. zn. Zm I 293/30,

publikované ve Sbirce pod &. 4156. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky

ve vécech trestnich: 4038—4348, s. 221-223.

Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 6. zati 1924, sp. zn. Zm 1463/24, publiko-

vané ve Sbirce pod &. 1721. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech

trestnich: 1429-1842,s. 527-531.

04 Srov. tamtéz, s. 527-531.

65 Rozhodnuti Nejvysiiho soudu Ceskoslovenské republiky ze dne 9. zati 1925, sp. zn. Zm I 338/25, publiko-
vané ve Sbirce pod &. 2080. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech
trestnich: 1843-2227,s. 453-454.
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jeden svédek, ,, kdezto ostatni pritomni jej pro vzddlenost, a jsou zabrani v hovor, vithec
slySeti nemohli .50

KVALITATIVNI ASPEKT POJMU ZASTUP A SHROMAZDENTI

Jak plyne z prvni kapitoly, hlavnim a jedinym rozdilem mezi zastupem
a shroméazdénim byla existence spole¢ného cile sledovaného pfitomnymi osobami. Ten-
to vyklad byl nasledné potvrzen Nejvyssim soudem v rozhodnuti ohledné pojmu shro-
mazdéni.6” Nejvyssi soud v rozhodnuti zkoumal, zda 1ze ,, schiizku nékolika clenii téze
politickeé strany, tvoricich jeji vykonny vybor, konanou ve vilastnim spolkovém domé a ve
viastni zasedact sini “ povazovat za shromazdéni podle ZNOR.%8 Obzalovany mél podle
zjisténi soudu v pritomnosti osmnacti ¢lent strany urazit prezidenta republiky vyrokem,
.. ze by se radéji obésil, nez by si povésil ve svém pokoji obraz presidenta Masaryka .9
Ve zmatecni stiznosti vSak poukazoval na skutecnost, ze takové shroméazdéni nelze mit
za shromazdéni podle § 2 a 3 shromazd’ovaciho zakona.”®-7! Toto tvrzeni ale NejvyS$si
soud odmitl jako neopodstatnéné, ponévadz § 2 a 3 shromazd’ovaciho zakona obsahuji
toliko zvlastni formy shromazdéni.”?

Pojem shromazdéni soud vylozil jako ,, kazdé seskupeni vétsiho poctu osob, které se
sesly umysiné za urcitym ucelem, zejména, by rokovali neb usnaseli se o zalezitostech,
vSech shromdzdénych se tykajicich “.® Pojem zastup se od né&j lisil pouze ,, zpiisobem,
Jjakym se sesli“.™ S timto zavérem lze souhlasit, byt’ s vyhradou, Ze v obecném jazyce
muze pojem shroméazdéni oznaCovat i mensi pocet osob nez takovy, ktery odpovida
pojmu zastup, pro¢ez je vyklad mozné hodnotit jako restriktivni.

Dalsimi pomocnymi kritérii, kterd Nejvyssi soud ve své judikatuie formuloval, byla
Casova a mistni kontinuita. Co se ty¢e mistni kontinuity, toto kritérium bylo ¢aste¢né
patrné napf. z citovaného rozhodnuti o roztrzce mezi najemniky v soukromém byté.”
Nejvyssi soud v ném myj. uvedl, ,, Ze se k pojmu zdstupu nevyzaduje, by vSechny osoby,
tvorict zastup, byly jen na jednom misté seskupeny, nybrz staci, kdyz projev se stal dle
okolnosti mista takovym zpiisobem, zZe mohl byti postrehnut poctem osob, vyhovujicim

06 Tamtéz, s. 454.

67 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 19. listopadu 1925, sp. zn. Zm [ 431/25,
publikované ve Sbirce pod &. 2184. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1843-2227,s. 673-675.

68 Tamtéz, s. 673.

69 Tamtéz, s. 673-674.

70 Zékon & 135/1867 R. z., 0 préavu shromazd'ovacim.

71" Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 19. listopadu 1925, sp. zn. Zm [ 431/25,
publikované ve Sbirce pod &. 2184. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1843-2227,s. 673.

72 Tamtéz, s. 674.

73 Tamtéz, s. 674.

74 Tamtéz, s. 674.

75 Rozhodnuti Nejvysiiho soudu Ceskoslovenské republiky ze dne 6. zati 1924, sp. zn. Zm 1463/24, publiko-
vané ve Sbirce pod &. 1721. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech
trestnich: 1429-1842,s. 527-531.
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pojmu zdstupu, ponévadz jiz touto moznosti postrehu osobami skutecné pritomnymi je
pojem verejnosti vycerpan .76

Podrobnéji byla mistni i ¢asova kontinuita rozvedena v rozhodnuti ze 17. zati 1924.77
Jedna z vznesenych namitek viéi postupu krajského soudu se opirala o skutecnost, ze
ptitomné osoby byly v hlou¢cich rozptyleny na plose 30 m2.78 Argumenty stéZovatele
ale Nejvyssi soud zavrhl. Na zakladé myslenky o ztraté individuality v zastupu totiz
dospél k tomu, ze ,, se na zdstupu nezmeni niceho, kdyz z ného jednotlivé osoby odejdou
nebo jini k nému pristoupi “.”® Ve vztahu k mistni kontinuité dodal, Ze ,, nezalezi [...]
na tom, je-li nahodile seskupeny zastup v hlouccich rozptylen na pomerné malé plose,
Jjak jest zjisténo v tomto pripade, nybrz rozhodno jest, aby vsecky osoby zastupu mély
moznost postiehnouti vyrok pachateliiv “.8° Uznal tedy, ze zakon pro naplnéni definice
zastupu nevyzaduje absolutni nezménitelnost popuzovanych osob ani jejich ucelené
seskupeni.8! Tento vyklad 1ze ve srovnani s piedchozim rozhodnutim hodnotit jako ade-
kvatni syntézu pomocného kritéria ,,postfehnutelnosti s abstraktnim rozmérem zastupu
spocivajicim v jeho integrité.

OBJEKT A HMOTNY PREDMET UTOKU SKUTKOVYCH
PODSTAT OBSAZENYCH V ODST. 24 § 14

Ve vztahu k otdzkdm objektu a hmotného pfedmétu utoku byl Nejvyssi
soud ve sv¢é judikatufe pomérné zdrzenlivy. Soudci se v zasad¢ drzeli textu zakona a pfi
vykladu nesli nad jeho ramec. I v této oblasti vSak bylo vydano nekolik rozsudkd, které
stoji za pozornost, a to i z hlediska dnesniho prava.

Prvni rozhodnuti, které je nutné v souvislosti s objektem a hmotnym pifedmétem
utoku zminit, bylo vydano dne 18. tnora 1925. Nejvyssi soud v ném zamitl zmatecni
stiznost obzalovaného a mimo jiné konstatoval, ze vyrok vyzyvajici k fyzické likvidaci
¢lent t€lovychovné organizace Orel je nutné posuzovat jako popuzovani k nasilnostem
nebo jinym nepfatelskym ¢intim vici skupiné obyvatel pro jejich naboZenstvi.82 Na
prvni pohled by se mohlo zdat, Zze podiazeni pod skutkovou podstatu dle § 14 odst. 2
ZNOR bylo ze strany Nejvyssiho soudu rozsifujicim vykladem predmétného ustanove-
ni. Bliz$i analyza soudniho odiivodnéni vSak tento zavér spise vylucuje. Soud vychazel
z toho, ze spolek Orel je tvofen lidmi se zjevnym nabozenskym citénim, o cemz sveédci
i stanovy zkoumané organizace.®? Naopak odmitl argumentaci obzalovaného, podle

76 Tamtéz, s. 529.

77 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 17. zaii 1924, sp. zn. Zm 1 236/24, pub-
likované ve Sbirce pod & 1726. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve
vécech trestnich: 1429-1842, s. 542-544.

78 Tamtéz, s. 543.

79 Tamtéz, s. 543.

80 Tamtéz, s. 543.

81 Srov. tamtéz, s. 543.

82 Rozhodnuti Nejvysiiho soudu Ceskoslovenské republiky ze dne 18. Ginora 1925, sp. zn. Zm II 596/24,
publikované ve Sbirce pod &. 1901. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1843-2227,s. 103—-104.

83 Tamtéz, s. 106.
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které byl Orel de iure organizaci Cisté télovychovnou a de facto organizaci politic-
kou.8* Soud konstatoval, ze tvrzeni obzalovaného je bezpiedmétné, protoZe jiz samotna
¢lenska zékladna a stanovy Orla dokazuji, ze sdruzuje ¢leny na zakladé nabozenského
principu, a zkoumani tvrzeného klerikalismu a politickych aktivit je zbyte¢né, protoze
neni samou podstatou organizace.3?

Zajimavy byl i nazor vyjadfeny v rozhodnuti vydaném v bfeznu 1931 pod
sp. zn. Zm I 413/30. Nejvyssi soud zde judikoval, Ze ustanovenim § 14 odst. 3 neni
chranéna cirkev jako takova a nelze automaticky pfijmout, ze kazdé popuzovani k za-
§ti vudi cirkvi je zaroven i popuzovanim k zasti proti jejim piislusnikim pro jejich
nabozenstvi.8¢ Soudci pfipustili, Ze zkoumané vyroky evangelického duchovniho bé-
hem pohiebni feci namifené proti katolické cirkvi mohou napliovat skutkovou pod-
statu neslusného chovani v ¢ase verejného provozovani nadbozenstvi dle § 303 zakona
&. 117/1852 R. z., o zlo¢inech, predinech a prestupcich.8” K naplnéni skutkové podstaty
uvedené v ZNOR vsak bylo dle ndzoru soudu nutné predlozit skutkova zjisténi o tom,
ze dané popuzovani bylo namifeno proti konkrétnim osobam hlasicim se ke konkrétni
cirkvi, v daném piipadé cirkvi fimskokatolické.58

Ac by se mohlo zdat, ze v daném ptipadé zvolil Nejvyssi soud pomérné restriktivni
vyklad, jeho postup naopak pomérné presné sledoval tcel aplikované normy. Diivodova
zprava k ZNOR hovofi ,, 0 povdlecnych zostrenych nabozenskych a narodnostnich bo-
Jjich, které otravuji klidny politicky a hospodarsky zZivot do té miry, Ze je tim ochromen
zddrny vyvoj stati“.3° Zakonodarce ale rovnéz konstatuje, Ze tyto konflikty jsou soucasti
kazdodenni reality a vydavany piedpis, respektive jeho ustanoveni, si necini ambici je
zcela odstranit, ale pouze zamezit vystrelkiim, které se dotykaji vefejné bezpecnosti
a vetejného poradku.?® V piipadu posuzovana $tvava pohiebni fe¢ protestantského
duchovniho namifena proti katolické cirkvi obecné se 1 pii nejpiisn€jsim posouzeni
z4dné ze jmenovanych hodnot nedotykala. Jako problematické se ale jevi strohé
odGvodnéni daného rozhodnuti, které dostatecné nerozvadi divody, pro¢ soud rozhodl
zdanlivé odchyln¢ od textu normy.

Urc¢itou paralelu k postoji tehdejsiho vrcholného soudniho organu lze nalézt i v sou-
Casné judikatufe, zvlasté pti tivahach o aplikaci zasady subsidiarity trestni represe.
Napiiklad v rozhodnuti Nejvyssiho soudu Ceské republiky 8 Tdo 1246/2020 ze dne
17. Gnora 2021 bylo judikovano, ze vyroky uc¢inéné na socialni siti pfirovnavajici islam
k rakoving a odsuzujici jeho vyznavace a podporovatele sice predstavuji urazku, kterou

84 Obzalovany ve své stiznosti tvrdil, Ze je nutné rozlifovat mezi ndboZenstvim a klerikalismem, tedy snahou

o prosazeni cirkevnich nazoru v rameci svétské moci. Orel pak dle obzalovaného piedstavoval pouhy na-
stroj klerikalismu a podnécovani k nasili vii¢i jeho ¢lentim nenapliovalo zkoumanou skutkovou podstatu.
Viz tamtéz, s. 106.

85 Tamtéz, s. 106-107.

86 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 10. biezna 1931, sp. zn. Zm I 413/30,
publikované ve Sbirce pod &. 4097. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 4038—4348, s. 123—125.

87 Tamtéz, s. 125.

88 Vyslovné odmitnuto bylo dikazy nepodloiené konstatovani soudd niz$i instance o tom, ze pokud nékdo
popuZUJe vici cirkvi, automaticky popuzuje vici jejim ¢leniim. Viz tamtéz, s. 125.

89 LEPSIK, J. Zdkon na ochranu republiky s ditvodovou zpravou. Praha: Frantisek Borovy, 1923, s. 71-72.

%0 Tamtéz, s. 72.
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je hanobena skupina osob pro své vyznani, avSak pro zavér o nutnosti kriminalizace ta-
kového vyroku je nutné zkoumat i dalsi skutkové okolnosti, zejména kontext, ve kterém
byly vyroky proneseny, jakoz i jejich dopad na hanobenou skupinu a $irsi spole¢nost.”!
V daném piipadé¢ nebyla zjisténa zadna osoba z hanobené skupiny, ktera by se danymi
vyroky citila dotCena, Ci jind osoba, u které by vyvolaly ohlas ¢i podnitily k nenavisti
vici skupiné osob. Nejvyssi soud proto konstatoval, ze v daném piipadé nebyla napl-
néna mira spole¢enské skodlivosti, kterd by odivodiiovala uplatnéni trestni represe.”?

Prvorepublikovy i souc¢asny Nejvyssi soud tak ve srovnatelnych kauzach dosly k ob-
dobnym zavéram. I pies odliSnost aplikované normy i uvah obou justi¢nich organt
nastinénych v odivodnénich Ize najit v obou rozhodnutich spolecné sty¢né plochy. Oba
soudy potvrdily, Ze krom¢ samotného vyroku je nutné zkoumat i fakticky dopad, at’
uz na skupinu, ktera je vyrokem napadana, nebo na osoby, které jsou jim popuzovany
(podnécovany) k zasti (nenavisti). Nad ramec diskutované otazky je vhodné rovnéz
zminit, Ze vy$e zminéné rozhodnuti Nejvyssiho soudu Ceské republiky se piihlasi-
lo k prvorepublikové judikature, kdyz soudci s odkazem na rozhodnuti vydané pod
sp. zn. Zm 1261/27 dne 20. fijna 1927 potvrdili, Ze hanobenim je kazdé umysIné snizo-
vani vaznosti, které se mize projevovat v jakékoliv formé.”?

Ve vztahu k otazce objektu trestného ¢inu a hmotného pfedmétu utoku je nutné zmi-
nit i rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky z listopadu 1924. V fizent,
které se tykalo zmate¢ni stiznosti do rozhodnuti Krajského soudu ve Znojmé, kterym
byl obzalovany uznan vinnym piec¢inem dle § 14 odst. 4 ZNOR, se soud na jedné strané
drzel zakonné dikce predmétného ustanoveni, na stran¢ druhé ale projevil vykladovou
kreativitu ve vztahu k tfetimu odstavci § 14. V dané kauze byl obzalovany vinén z toho,
ze popuzoval k vyvedeni jiné osoby némecke narodnosti z némecké tanecni zabavy pro
jeji tvrzené Eechofilstvi.?* Nejvyssi soud v souladu s dikei zdkona konstatoval, Ze po-
puzovani k nepfatelskému ¢inu viici jednotlivei se musi dit pro jeho vlastni narodnost,
nikoliv pro jeho pozitivni afiliaci k jiné narodnosti, a proto obzalovany nemohl naplnit
skutkovou podstatu obsazenou ve &tvrtém odstavei § 14.95 Soudci v8ak zarovefi judi-
kovali, ze vyzvy k ostrakizaci Cechiim naklonéného Némce mohou byt prostiedkem,
pomoci kterého je podnécovano k zasti viici skupiné obyvatel pro jejich narodnost,
a dané jednani tak mize naplitovat skutkovou podstatu obsaZenou ve tietim odstavci.?®
Toto pojeti sice na jedné strané odpovidalo duchu aplikované normy, avsak ve vztahu
k jejimu samotnému textu se jevilo jako pomérné rozsitujici.

91 Usneseni Nejvyssiho soudu Ceské republiky ze dne 17. inora 2021, sp. zn. 8 Tdo 1246/2020.

92 Tamtéz.

93 Tamtéz.

94 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 14. listopadu 1924, sp. zn. Zm 11 405/24,
publikované ve Sbirce pod &. 1794. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1429-1842, s. 676.

95 Tamtéz, s. 675-676.

96 Tamtéz, s. 676.
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POJEM POPUZOVANI

Zasadni otazkou, kterou se prvorepublikovy Nejvyssi soud opakované za-
byval, byl vyklad pojmu popuzovani, coz bylo zcela zasadni pro aplikaci skutkovych
podstat obsazenych v odst. 2—4 § 14 ZNOR. To, zda dany projev ¢i skutek byl pronesen
¢i ucinén v imyslu popuzovat a byl k tomu objektivné zplsobily, byla nejéastéjsi spor-
na otazka, pfi¢emz obzalovani naplnéni téchto znaki hojné zpochybiovali. Obdobny
trend lze ostatné pozorovat i v souéasné judikatufe, kdy vrcholné soudy musi opakované
zkoumat tenkou hranici mezi svobodou projevu a podnécovanim k nenavisti.

Ve vztahu k pojmu popuzovani byla prvorepublikova judikatura pomérné konzis-
tentni a soudni vyklad nevybocoval z mezi stanovenych aplikovanou normou. Samotny
pojem popuzovani byl v judikatufe i v komentarové literatufe definovan jako umysiné
jednani, jehoz Gcelem je vzbudit u jinych osob rozhodnuti vykonat nasilnost ¢i jiny ne-
pratelsky ¢in (popuzovani k nasilnostem ¢i jinym neptatelskym ¢inim dle § 14 odst. 2
a 4 ZNOR), nebo vyvolat dusevni stav, v némz se utvaii sdruzovani negativnich pred-
stav o skuping, proti niZ je popuzovano (popuzovani k zasti dle § 14 odst. 3 ZNOR).%7
Od ptibuzného pojmu pobutfovani, se kterym operovala skutkova podstata obsazena
v prvnim odstavci § 14, se popuzovani lisilo obecné mensi mirou intenzity vyroku ¢i
skutku, avSak autor komentaie Albert Milota pfipustil, ze kritérium intenzity nemusi
platit ve vSech ptipadech a pro posouzeni je tfeba zkoumat konkrétni okolnosti daného
ptipadu.?® Z vyse uvedeného vyplyva, Ze norma nechavala pomérné velky prostor pro
uvahu soudu. Nejvyssi soud se sice snazil v n¢kterych rozhodnutich vytvofrit presnéjsi
interpretacni voditka, avSak opakované dochazel ke zminénému ne zcela spolehlivému
kritériu intenzity, které se snazil v odivodnénich obh4jit.”? V praxi tak dochazelo spise
k tomu, ze soudy tyto riizné pojmy vykladaly spiSe v souvislosti s chranénym zajmem,
na ktery dany vyrok ¢i skutek tocil, a podle néj teprve zpétné rozhodovaly o tom, zda
jde o popuzovani, pobutfovani, ¢i pfipadné podnécovani.l00

Druhym pomocnym kritériem, které se objevovalo jak v judikatufe, tak v odborné
literatufe, byl pfedpoklad, ze pobutfovanim, popuzovanim a podnécovanim se ptisobi

9TMILOTA, A. Zdkon na ochranu republiky. 2. ptepracované a judikaturou opatfené vyd. Kroméfiz:
J. Gusek, 1930, s. 58.

98 Tamtéz, s. 58-59.

99 Nejvyssi soud se pokusil vytvofit pyramidu intenzity, dle které byly nejintenzivngjsi vyroky a skutky
pobufovanim, ty nejméné intenzivni popuzovanim a vyroky a skutky, které svou intenzitou nevybocovaly
ani na jednu stranu, mély byt podfazeny pod pojem podnécovani, se kterym pracovala naptiklad skutkova
podstata obsazena v § 15 odst. 2 ZNOR. Viz napt. Rozhodnuti Nejvyssiho soudu Ceskoslovenské repub-
liky ze dne 27. listopadu 1926, sp. zn. Zm II 210/26, publikované ve Sbirce pod & 2562. In: VAZNY, F.
Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech trestnich: 2228-2610. Praha: Pravnické
vydavatelstvi, 1927, s. 695-696.

100 Soudci Nejvyssiho soudu dokonce ve 30. letech judikovali, Ze jednotlivé pojmy se sice odliSuji svou
intenzitou, ale zakon nijak nespecifikuje, jaké prostiedky je nutné uzit, aby doslo k napInéni konkrétniho
pojmu. Bylo tak napiiklad stanoveno, ze pobufovani sice vyzaduje intenzivnéjsi pisobeni na jiné osoby,
coz ale automaticky neznamena poiadavek na pouziti silnéjsich prostiedkti. Na jedné strané soud v daném
ptipadé vylozil normu v souladu s jejim doslovnym znénim, na stran€ druh¢ viak de facto posvétil interpre-
ta¢ni volnost pii rozliSovéni téchto piibuznych pojmii. Viz Rozhodnuti Nejvyssiho soudu Ceskoslovenské
republiky ze dne 5. ledna 1935, sp. zn. Zm I 862/33, publikované ve Sbirce pod ¢. 5175. In: VAZNY,
Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech trestnich: 5171-5474, s. 8-9.
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spiSe na emo¢ni stranku recipienti nez na stranku rozumovou.!0! T toto kritérium vsak
ptipoustélo vyjimky a samo o sobé nemohlo slouzit k jednozna¢né identifikaci podia-
ditelnych vyroku ¢i skutk.102

V porovnani s piedchozimi pojmy bylo rozliSeni mezi pojmy popuzovani a hanobe-
ni trivialni. Hanobeni bylo v komentafi i judikatufe definovano jako imyslné snizeni
vaznosti, pfi¢emz toto snizeni bylo samo o sob¢ cilem, na rozdil od popuzovani, které
slouzilo jen jako prostfedek k dosazeni jiného cile spocivajiciho ve vyvolani urc¢itého
dusevniho stavu u jinych osob.103

Z hlediska subjektivni stranky trestného ¢inu vyzadovaly vSechny skutkové podstaty
obsazené v § 14 ZNOR zavinéni ve formé¢ umyslu. K otazce subjektivni stranky se ju-
dikatura vyjadfovala pomérné hojné, pficemz nijak nesla nad rdmec aplikované normy.

Vv

Na druhou stranu doslo k vyjasnéni nékterych nejasnych otazek. Nejvyssi soud tak na-
ptiklad dovodil, ze u potencialniho pachatele musi byt pritomny dvé slozky védomi: vé-
domi o tom, ze jeho vyrok ¢i skutek jsou zpiisobilé popuzovat, a zdroven védomi o tom,
ze jeho vyrok ¢i skutek mize slyset ¢i pozorovat skupina osob, jejichz pocet napliuje
definici zastupu ¢i shroméazdéni.!04 Tento zavér byl pak rozvinut v pozdéjsi judikatute.
Pro naplnéni skutkové podstaty nestacilo pouhé védomi o potencidlni zpisobilosti vy-
roku ¢i skutku popuzovat. Pachatel musel jednat pfimo ve zlém imyslu popuzovat, jenz
mél byt pfedmétem dokazovani, zvlasté v ptipadech, kdy zkoumané vyroky ¢i skutky
ptipoustély rtizny vyklad.!03

100 MILOTA, c. d., s. 57; LACLAVIKOVA — GABRIS, c. d., s. 62.

102 Komplikovangjsi terminologickou situaci tykajici se vztahu mezi pojmy popuzovani, podnécovani a pobu-
fovani lze sledovat i v pozd¢jsich obdobich. Skutkové podstaty kriminalizujici popuzovani k zasti, nasili ¢i
jinému nepfatelskému ¢inu byly obsazeny jak v zakoné ¢. 231/1948 Sb., na ochranu lidové demokratické
republiky (§ 26), tak v zakoné 86/1950 Sb., trestni zakon (§ 118). Z ceskoslovenského prava zmizely az
k 1. lednu 1957 novelou trestniho zakona 1950 provedenou zakonem €. 63/1956 Sb. Obdobna skutkova
podstata, ktera kriminalizovala podnécovani k narodnostni a rasové nenavisti, byla do ¢eskoslovenského
prava navracena zakonem ¢. 557/1991 Sb., ktery novelizoval zakon ¢. 140/1961 Sb., trestni zakon, jako
§ 198a. Kromé toho, ze postihovala pouze podnécovani k nenavisti kviili pfislusnosti k narodu a rase,
a nikoliv kvili nabozenské piislusnosti, tak zaroven operovala s pojmem podnécovani, ktery v diivéjsi
uprave nebyl synonymem pro popuzovani. Mohlo by se zdat, ze §lo o zménu koncep¢éni naznacujici posun
ve vnimani miry intenzity Gtoku, zv1asté za situace, kdyz tehdejsi trestni zakon (stejné jako dnesni) ope-
roval i s pojmem popuzovani v rameci skutkové podstaty ohrozovani moralniho stavu jednotky, respektive
vojaku. Tento zavér vSak nelze pfijmout. Jak vyplyva z dobovych stenoprotokolti Federalniho shromazdéni
CSFR, byla skutkové podstata piijata v ramci pInéni zdvazkii vyplyvajicich z Umluvy o odstranéni viech
forem rasové diskriminace. Jeji oficialni Cesky preklad, ktery byl publikovan v ramei vyhlasky ministra za-
hrani¢nich véci ¢. 95/1974, pracoval s pojmem podnécovani, ktery se tak propsal do pozdé&jsi trestnépravni
Gpravy na ukor diive pouzivaného terminu popuzovani. K zadnému terminologickému upiesnéni ze strany
zakonodarce tak nedoslo, spise naopak. Blize viz Stenograficky zaznam reci mistopredsedy federalni viady
CSFR Pavla Rychetského v rozpravé pri projedndvdni navrhu zdkona, kterym se méni a dopliwje trestni zd-
kon. 19. spoleéna schiize Snémovny lidu a Snémovny narodt Federalniho shromazdéni CSFR, 10. prosince
1991. Dostupné také na: https://www.psp.cz/eknih/1990fs/slsn/stenprot/019schuz/s019035.htm; Vyhlaska
ministra zahrani¢nich véci ¢. 95/1974 Sb., o mezinarodni timluvé o odstranéni v§ech forem rasové diskri-
minace ze dne 15. srpna 1974. Dostupné také na: https://www.psp.cz/sqw/sbirka.sqw?cz=95&r=1974.

103 MILOTA, ¢. d., s. 57.

104 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 10. zati 1924, sp. zn. Zm 1 335/24, pub-
likované ve Sbirce pod ¢. 1721. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve
vecech trestnich: 1429—-1842,s. 527, 530.

105 Rozhodnuti Nejvysiiho soudu Ceskoslovenské republiky ze dne 19. biezna 1925, sp. zn. Zm II 77/25,
publikované ve Sbirce pod &. 1976. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1843-2227, s. 246-247.
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FORMY POPUZOVANI

Prvorepublikova judikatura Nejvyssiho soudu se rovnéz pomérné detailné
vyjadfovala k tomu, jaké vyroky a skutky maji objektivni potencial popuzovat k zasti,
nasili ¢i k jinému nepfatelskému ¢inu. Tyto zavéry tvoii dodnes zaklad, ze kterého vy-
chazi i nynéjsi soudni organy. Obecné pravidlo, které stanovovalo, Ze popuzovani nema
zadnou pevné stanovenou formu a za urcitych okolnosti jim mtze byt takika jakykoliv
vyrok ¢i skutek, bylo nékterymi rozsudky dale upfesnéno. Zasadni bylo v tomto ohledu
rozhodnuti z roku 1925, které stanovovalo, Ze popuzujici vyrok nemusi mit formu ptimé
vyzvy nebo rozkazovaci véty.!106

Velmi propracovany judikatorni vyklad se vazal k otdzce omezovani pfistupu na
kulturni ¢i sportovni akce dle narodnostni prislusnosti. Nejvyssi soud rozliSoval mezi
situacemi, kdy dané omezeni stanovovalo, ze dana akce je pfistupna pouze pro ¢leny
urcitého naroda, a situacemi, kdy ur¢ovalo, Ze ptislusnici nékterych narodti maji na akci
vstup zakazan. Zatimco v prvnim pfipadé, pokud nebyly pfitomny skutec¢nosti svédcici
o opaku, neslo o popuzovani k zasti, u druhého pfipadu soud pfipustil, ze obdobny
zakaz muze naplnovat pifedmétnou skutkovou podstatu, pokud byl vytvoien s imyslem
popuzovat.l97 V prvnim ptipadé by sice bylo mozné namitat, Ze i obdobné formulované
omezeni mohlo byt vytvoreno se skrytym umyslem popuzovat proti osobam jiné na-
rodnosti, av§ak soud v tomto pfipad¢ uptednostnil teorii, podle které podpora vlastniho
naroda sama o sobé& nepopuzuje k zasti k jinému.!08

Za specifickou formu popuzovani k neptatelskému ¢inu povazovala prvorepub-
likova judikatura vyzvy k hospodaiskému ¢&i socialnimu bojkotu.1% Soud v souladu
s diivejsi komentatovou literaturou vychazel z toho, ze neptatelského ¢inu se Ize do-
pustit i opomenutim, kterym se plsobi ujma, kterou by poskozeny jinak neutrpél.!10
Vyzvy k bojkotu kvtili ndrodni, rasové ¢i nabozenské ptislusnosti bojkotovanych (ve
vétsing piipadil Zidt ¢i Cechil) se tak skutedné podle zikonné definice daly povazovat
za popuzovani k nepfatelskému ¢inu a vyklad Nejvyssiho soudu tak ani v téchto pii-
padech nebyl extenzivni. Judikatura zaroven zduraznila, ze samotna vyzva k bojkotu
nestaci k naplnéni nékteré ze zkoumanych skutkovych podstat, pokud je motivovana
osobni nenavisti k bojkotovanému, a nikoliv snahou popuzovat pro jeho narodni, raso-
vou ¢i ndbozenskou piislusnost.!'! Naopak skutkova podstata dle § 14 odst. 4 byla dle

1062021 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 17. Gervna 1925, sp. zn. Zm I1 73/25,
publikované ve Sbirce pod & 2021. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 1843-2227, s. 344-347.

107 Rozhodnuti Nejvyssiho soudu Ceskoslovenske republiky ze dne 24. Gervna 1925, sp. zn. Zm II 21/25,
publikované ve Sbirce pod ¢.2032. In: Tamtéz, s. 363-365; Rozhodnuti Nejvyssiho soudu Ceskoslovenské
republiky ze dne 9. prosince 1926, sp. zn. Zm II 331/26, publikované ve Shirce pod &. 2579. In: VAZNY,
Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech trestnich: 2228-2610, s. 742—744.

108 Tamtéz, s. 742-744.

109 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 20. kvétna 1926, sp. zn. Zm II 34/26, pu-
blikované ve Sbirce pod ¢. 2382; Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 27. lis-
topadu 1926, sp. zn. Zm 11 210/26, publikované ve Sbirce pod ¢. 2562. In: Tamtéz, s. 309-310, 697.

HOMILOTA, c. d., s. 59.

111 Rozhodnuti Nejvyssiho soudu Ceskoslovenské republiky ze dne 27. kvétna 1926, sp. zn. Zm 11 127/26,
publikované ve Sbirce pod &. 2391. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky
ve vécech trestnich: 2228-2610, s. 330-331.
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soudcti naplnéna v ptipad¢, kdy bylo vyzyvano k bojkotu s poukazem na narodnost boj-
kotovaného, i kdyz primarni motivaci pachatele nebylo rozdmychavani narodnostniho
konfliktu, nybrz ziskani konkurenéni vyhody.!12

I v otazce formy popuzovani Ize najit sty¢né plochy mezi prvorepublikovou a sou-
&asnou judikaturou. Napiiklad v rozhodnuti z fijna 1935 dogel Nejvyssi soud Ceskoslo-
venské republiky k zavéru, Ze &lanek, ktery broji proti vystuptim na podporu Zidt v Né-
mecku a poukazuje na tidajné zvracenosti obsazené v Talmudu, je zptisobily popuzovat
k zasti, zv1asté s ptihlédnutim k prostredi a dobé, ve které byl publikovan.!!3 Obdobné
hodnotil Nejvyssi soud Ceské republiky internetovy ¢lanek informujici o umisténi tex-
tové tabulky u symbolického hrobu Anezky Hrtizové v Polné ¢leny krajné pravicové
Nérodni demokracie.!!4 Nejvyssi soud i na zékladé znaleckého posudku vyhodnotil,
ze samotny text tabulky operujici s pojmem ,, FeSeni zidovské otdzky“, jakoz 1 text
vysvétlujici okolnosti jejiho umisténi, jsou zptisobilé podnécovat k nenavisti vigi Zi-
dam.'!5 T v daném piipadé soud zasadil predmétné texty do $irsiho kontextu a dovodil,
ze i s ohledem na predchozi, antisemitsky orientovanou publikacni ¢innost jednoho
z obzalovanych nelze pfipustit jeho tvrzeni, ze pojem ,, FeSent Zidovské otdazky ** je bézné
pouzivany a v daném piipadé vécné neutralni.!16

ZAVER

Analyza dobové judikatury naznacuje, ze Nejvyssi soud Ceskoslovenské
republiky volil pfi aplikaci zkoumanych odstavcti § 14 ZNOR ve vétsing ptipadt vyklad
doslovny a nijak zv1asté se od textu normy neodchyloval. K obdobnym zavérim jde pak
dojit i v pfipadé vefejnosti jako defini¢niho znaku zkoumanych skutkovych podstat,
ktery byl blize rozvadén v § 39 odst. 2 ZNOR. Vyse uvedené nijak neumensuje klicovy
vyznam, ktery zavéry vrcholného soudniho orgdnu mély pro interpretaci zkoumanych
ustanoveni. Prave judikatura dokazala osvétlit nékteré nejasné a sporné aspekty tykajici
se aspektu vetejnosti, subjektivni stranky a objektu ¢i forem kriminalizovaného jednani.
Prvorepublikové soudni zaveéry maji vyznam i v dnes$ni dobé, coz dokazuje i to, ze se
na né v nékterych ptipadech odvolava soucasna teorie i justi¢ni praxe pfi interpretaci
a aplikaci § 356 trestniho zakoniku, ktery 1ze povazovat za néstupnické ustanoveni
k odstavcim 2—4 § 14 ZNOR. Tato funkce prvorepublikové judikatury je o to vyznam-
n¢&jsi za situace, kdy ¢ast zakonodarct navrhuje vypusténi § 356 z trestniho zakona

112 Nejvyssi soud v daném pripadé vychazel z toho, ze plakat brojici proti spole¢nosti Bata byl objektivné
zpusobily popuzovat k bojkotu kvuli ¢eskému pivodu spole¢nosti, ktery byl na daném plakatu akcento-
van, s ¢imz byl pachatel srozumén a jednal tak v nepfimém umyslu. Viz Rozhodnuti Nejvyssiho soudu
Ceskoslovenské republiky ze dne 3. kvétna 1929, sp. zn. Zm IT 46/29, publikované ve Sbirce pod ¢&. 3472.
In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve vécech trestnich: 3365-3729,
5. 261-262.

113 Rozhodnuti Nejvysiiho soudu Ceskoslovenské republiky ze dne 25. fijna 1935, sp. zn. Zm 1433/35, pub-
likované ve Sbirce pod ¢. 5410. In: VAZNY, Rozhodnuti nejvyssiho soudu ceskoslovenské republiky ve
vécech trestnich: 5171-5474, s. 406—407.

114 Usneseni Nejvy$siho soudu Ceské republiky ze dne 6. prosince 2017, sp. zn. 4 Tdo 1324/2017.

115 Tamtéz.

116 Tamtéz.
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s odiivodnénim, ze pojem podnécovani je ,, neurcity a neumoznuje adresatium této trest-
népravni normy seznat, jake konkrétni jednani je touto normou zakdzano, jelikoz ,pod-
nécovanim  miize byt oznaceno v podstaté jakékoli jednani, projev, ¢i postoj “.117

Ze zkoumanych rozhodnuti rovnéz vyplyva, Ze se soudni organy snazily v souladu
s divodovou zpravou k zakonu postihovat ty skute¢né nejflagrantnéjsi vystielky po-
valecnych nabozenskych a zejména narodnostnich boju, které mély potencial ohrozit
vetejnou bezpec¢nost a vefejny poradek, a implicitné tak dodrzovaly zasadu subsidiarity
trestni represe. Ze statistického hlediska analyza judikatury ukazala, Ze obzalovanymi
v drtivé vétsing kauz byli piislu$nici némecké narodnostni mensiny.!!8 Specificka sklad-
ba obzalovanych vsak spiSe vychazela z reality tehdejsi doby a minimalné v pfistupu
Nejvyssiho soudu k obzalovanym nebyla zjisténa zadna tendenc¢nost a diskriminace na
zaklad¢ narodnosti.
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117 Toto tvrzeni se v roce 2021 objevilo jako jeden z argumenti navrhovatelti novely trestniho zakoniku
usilujici o uplné zruSeni pfedmétného ustanoveni. Tato iniciativa poslaneckého klubu Svoboda a piima
demokracie nebyla uspésna. Blize viz Navrh zakona, kterym se méni zakon ¢. 40/2009 Sb., trestni zakonik,
ve znéni pozdgjsich piedpist ze dne 2. Cervna 2021. Dostupné také na: https://www.psp.cz/sqw/text/orig2
.sqw?idd=190819.

118 Autorskd dvojice Miriam Laclavikova a Toma§ Gabri§ na zakladé analyzy rozhodovaci ¢innosti Nej-
vyssiho soudu Ceskoslovenské republiky ve vztahu ke skutkovym podstatim obsazenym v ustanovenich
§ 14 odst. 1 a 5 ZNOR identifikovala velké mnozstvi tzv. levicovych kauz. Naopak pfi analyze judikatury
vztahujici se k odstaveim 2—4 § 14 bylo objeveno jen naprosté minimum kauz, v nichz by byl obzalovan
pfislusnik radikalnich levicovych sil. Tato skute¢nost mize byt odéivodnéna i tim, ze naprosta vétSina
ptipadd, ve kterych soud rozhodoval, se tykala popuzovani proti jednotlivei ¢i skupiné pro jejich narod-
nost. Naopak kauz, kdy byla feSena otazka popuzovani kvili nabozenské pfislusnosti, bylo minimum.
Znacna rozdilnost objektl a subjektil trestného ¢inu v jednotlivych odstaveich § 14 ale vedou k otazce,
zda nebyl zastfesujici trestny ¢in ruSeni obecného miru pojat piilis Siroce a zda zdkonodarce nemél jit
spiSe cestou dvou na sobé& nezavislych trestnych ¢ind. K otazce levicovych kauz tykajicich se § 14 odst. 1
a5 ZNOR blize viz LACLAVIKOVA — GABRIS, c. d., s. 58-59.
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the Subjective and Objective Criteria of the Minority Definition?

The publication focuses on the status of LGBTI persons in the context of minority law, which
is traditionally associated with national, linguistic, and religious minorities. It aims to evaluate
the potential of the LGBTI community to fulfil the defining characteristics of a minority. The
author analyses the features of the minority definition, i.e., the objective and subjective criteri-
on, and subsequently evaluates the possibility of fulfilment of the individual characteristics by
the LGBTI community. Problematic aspects arising in connection with the specific nature of
the LGBTI community, especially its internal diversity and the difficult objectification of the
differentiating characteristics of individual members, are emphasised. The author concludes
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UvOoD

Prava LGBTI komunity jsou vyzvou pro lidskopravni regulaci na evrop-

ském i mezindrodnim poli. Pfestoze prvni judikat Soudniho dvora tykajici se LGBTI
osob vysel jiz pied vice nez dvaceti lety,? ochrana jejich prav je stale pulzujicim pro-
blémem zaméstnavajicim teorii i praxi. V popiedi zajmu odborné vetejnosti bylo dosud
témét vyluéné postaveni LGBTI osob z hlediska obecné ochrany lidskych prav.3 Men-
Sinovy charakter LGBTI komunity a souvisejici moznost ptiznani specifickych mensi-
novych prav z toho diivodu nebyla pfilis ¢asto analyzovana.

I Anglické zkratka LGBTI odrazi souhrnné oznadeni leseb (lesbian), gayii (gay) a bisexualnich (bisexual),
transgender (¢rans) ¢i intersexualnich (intersex) osob.

2 C-13/94 P v. S. a Cornwall County Council, ECLI:EU:C:1996:170.

3 PETRAS, R. - PETRUV, H. — SCHEU, H. C. (eds.). Mensiny a pravo v Ceské republice. Praha: Audito-
rium, 2009, s. 34-35.
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Zhodnoceni prav LGBTI osob v ramci men$inové ochrany ptitom muze skytat dosud
neprozkoumany pfistup k postaveni LGBTI komunity a jejiho vztahu k vét§in€. Autorka
si proto klade za cil s pomoci dosud pfednesenych navrhii definice mensiny extraho-
vat jeji charakteristické znaky. V navaznosti na to se vénuje zhodnoceni mensinového
charakteru LGBTI komunity, tedy zda a za jakych okolnosti LGBTI komunita naplni
tradi¢ni defini¢ni znaky mensiny.

1. DEFINICE POJMU MENSINA

men§in a neni obsazena v zadném zavazném mezinarodnépravnim dokumentu.* Zaroven
je pojem mensiny neodmyslitelné spojen s menSinami narodnostnimi, etnickymi
a jazykovymi (,tradi¢ni mensSiny*), které byly pfedmétem zkoumani jiz v systému
Spole¢nosti narodu.> Piestoze i o samu definici mensiny bylo dosud usilovano jen
s ohledem na tradi¢ni mensSiny, 1ze urcité opakujici se defini¢ni znaky extrahovat i pro
mensiny nové, mezi které je mozné zatadit i LGBTI komunitu.

Obecné plati, ze kazdd definice menSiny musi zahrnovat objektivni a subjektivni
kritérium.® Objektivni kritérium tvoii pozadavek uréitého poctu piislusnika skupiny
v nedominantnim postaveni ve spole¢nosti, ktefi sdileji spole¢nou charakteristiku,’ jez
je odlisuje od zbytku populace.® Subjektivni kritérium je dano v pocitu solidarity mezi
Cleny a v zdméru udrzovat vlastni identitu.® Tento pfistup lze aplikovat rovnéz na pri-
slusniky LGBTI komunity.

2. OBJEKTIVNI KRITERIUM DEFINICE MENSINY
2.1 URCITY POCET PRISLUSNIKU V NEDOMINANTNIM POSTAVENI

Pti hodnoceni prvni z uvedenych podminek objektivniho kritéria, tj. urci-
tého poctu prislusnika skupiny, je tfeba se zabyvat statistickymi idaji o podilu LGBTI
osob v poméru k celkové populaci. Ziskani ptesnych udaji je vSak velmi obtizné, je-
likoz Setfeni mohou byt ovlivnéna vysokou citlivosti tématu pro osobu respondenta
i konkrétni formulaci otazky, kterd je v prizkumu polozena a jaké moznosti odpovedi

Tamtéz, s. 30.

Tamtéz, s. 26.

Tamtéz, s. 28-29.

Objektivni kritérium u tradi¢nich mensin spoc¢iva napf. ve sdilené etnicité, jazyku nebo nabozenstvi.

Srov. CAPOTORTTL F. Study on the Rights of Persons belonging to Ethnic, Religious and Linguistic. New

York: United Nations, 1979, s. 96, bod ¢. 568.

8 F. Capotorti za defini¢ni znak objektivniho kritéria povazoval i ob&anstvi daného statu, na zahrnuti tohoto
znaku v§ak nepanuje shoda. Pozadavek obcanstvi statu se tak napiiklad neobjevuje v pozd&jsi definici
A. Eideho. Srov. PETRAS — PETRUV — SCHEU, c. d., 5. 28-29.

9 Srov. CAPOTORTI, c. d., s. 96, bod €. 568.
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na ni jsou nabizeny.!% Z jednotlivych prizkumi rovnéz vyplyva, ze pokud je otazka
na sexualni orientaci vypliiovana samostatné respondentem, pohybuji se ¢isla vyrazné
vys, nez pokud je pfitomna osoba tazatele.ll- 12 Vysledné hodnoty se proto nachazeji
v pomérné Sirokém rozmezi, mezi 2 % az 5,9 % LGBT jedincu v populaci, pfi¢emz
obe¢ statistiky poskytujici zminéné hodnoty reflektuji stav v Evropské unii (,,EU*), a to
bez zahrnuti intersex jedinci.!? Jejich podil na celkové populaci se pak odhaduje mezi
0,5 %' az 1,7 %.15 Ve Spojenych statech se podil LGBTI udava na 4,5 %.16 Autor-
ka si nicmén¢ neklade za cil ovéfit ¢i uvést naprosto presny udaj po¢tu LGBTI osob
ve spole¢nosti. Z toho divodu postaéi, ze bylo vS§emi uvedenymi statistickymi tdaji
prokazano, ze je podil nenulovy, soucasn¢ vSak nezanedbatelny, a zaroven ve vztahu
k celé spole¢nosti neptedstavuje vétsinu. S ohledem na vyse uvedené lze proto uzaviit,
ze LGBTI komunita splituje pozadavek urcitého poctu ptislusnikd i nedominantniho
postaveni.

2.2 ODLISUJICI CHARAKTERISTIKA MENSINY

Druhym piedpokladem pro naplnéni objektivniho kritéria definice mensiny
je nalezeni charakteristiky, jez urcitou skupinu odlisuje od zbytku populace. Napln¢-
ni uréité charakteristiky odliSujici mensinu od zbytku populace v ramei objektivniho
kritéria definice menSiny je vSak velmi obtiznym aspektem mensinové ochrany, ktery

10 DEVEAUX, F. Counting the LGBT population: 6% of Europeans identify as LGBT. In: Dalia Research
[online]. 18. 10. 2016 [cit. 2021-02-14]. Dostupné na: https://daliaresearch.com/blog/counting-the-1gbt-
-population-6-of-europeans-identify-as-lgbt/.

Tento rozdil je patrny i v ramci prizkumu uskute¢nénych v jedné zemi. Z osmi dostupnych dotaznikovych

Setfeni provedenych v USA se ¢tyfi spoléhaly na samostatné vyplnéni odpovédi respondentem a piinesly

shodny vysledek ukazujici podil LGB osob ¢itajici 4,6 % populace. Oproti tomu Setieni probihajici na bazi

osobniho ¢i telefonického rozhovoru tazatele s respondentem ukazovala podil vyrazné nizsi, konkrétné

2,9 %. Srov. OECD. Society at a Glance 2019: OECD Social Indicators. In: OECD iLibrary [online]. 2019,

s. 17 [cit. 2021-02-14]. Dostupné na: https://doi.org/10.1787/soc_glance-2019-en.

12 Jeste vétsi rozdily pak ukazuji data z EU. Z udaji Evropské komise ziskanych osobnimi rozhovory taza-
teld a respondentl vyplyva, Ze se jako pfislusnik LGBT menSiny identifikovala 2 % respondentt. Oproti
tomu prizkum spolecnosti Dalia Research ukazuje az na 5,9 %. Vysledky se velmi lisily v jednotlivych
zemich a pohybovaly se od 7,4 % v Némecku az po 1,5 % v Mad’arsku. Srov. Special Eurobarometer 437.
Discrimination in the EU in 2015. In: European Union [online]. 2015 [cit. 2023-12-14]. Dostupné na:
https://op.europa.eu/en/publication-detail/-/publication/d629b6d1-6d05-11¢5-9317-01aa75ed71al.

13 Termin intersexudl (dale také jen ,,intersex‘) oznaluje stav, kdy se jedinec narodil s reprodukéni nebo
sexualni anatomii a/nebo chromozomalni skladbou, které jsou odlisné od typicky muzské ¢i zenské. Bio-
logické odlisnosti jedince, v 1ékai'ské terminologii taktéz oznacované jako poruchy sexualniho rozvoje,
mohou byt zjevné jiz pfi narozeni, mohou se objevit v puberté nebo mohou byt objeveny pii lékaiském
vysetfeni v pozdéjsim veéku. Srov. TRAVIS, M. Accommodating Intersexuality in European Union Anti-
-Discrimination Law. European Law Journal [online]. 2015, Vol. 21, No. 2, s. 180-199 [cit. 2023-12-14].
Dostupné na: https://onlinelibrary.wiley.com/doi/10.1111/eulj.12111.

14 VAN LISDONK, J. Living with intersex/DSD: An exploratory study of the social situation of persons with
intersex/DSD. Haag: Netherlands Institute for Social Research, 2014, s. 29.

15 BLACKLESS, M. — CHARUVASTRA, A. — DERRYCK, A. — FAUSTO-STERLING, A. — LAU-
ZANNE, L. — LEE, E. How sexually dimorphic are we? Review and synthesis. American Journal of
Human Biology. 2000, Vol. 12, No. 2, s. 151-166.

16- Srov. The Williams Institute, UCLA School of Law. LGBT Demographic Data Interactive [online]. 2019
[cit. 2023-12-14]. Dostupné na: https://williamsinstitute.law.ucla.edu/visualization/lgbt-stats/?topic
=LGBT#density.

115



zpusobuje problémy i u tradi¢nich mensin, coz lze velmi dobfe ilustrovat na jazykovych
a nabozenskych mensinach.

2.2.1 JAZYK JAKO ZPOLITIZOVANY DIALEKT

Obtiznost objektivniho vymezeni charakteristiky odlisujici mensinu od
zbytku populace u jazykovych mensin spociva v teoretické komplikovanosti uréeni
presné definice pojmu jazyk. Evropska charta regionalnich ¢i menSinovych jazykt
(,,Charta*)!7 v ¢l. 1 stanovuje, Ze vyraz ,, regiondalni ¢i mensSinové jazyky“ chranéné
v Charté ,, neoznacuje dialekty uredniho jazyka (urednich jazykit) statu . Charta ovsem
neuvadi kritéria pro rozliSeni dialektu a Gfedniho jazyka samotného. Voditkem mohou
byt kritéria uzivana jazykovédci, nicméné rozliSeni jazyka a dialektu je povazovano za
,.jeden z nejtézsich teoretickych problémii jazykovédy “.18-19

Nejcastéji pouzivany zpusob odliSovani mezi jazykem a dialektem je
test ,, vzdjemné srozumitelnosti“,20 tzn. pokud jsou dvé formy jazyka vzajemné sro-
zumitelné, jsou povazovany za dialekty stejného ufedniho jazyka. Jazykové hranice
jsou nicméné neostré a rozdily mezi jednotlivymi jazykovymi formami, zejména své-
bytnym jazykem a dialektem, je mlhava.2! V praxi se proto misto kritéria vzajemné
srozumitelnosti Casto vychazi primarné z politickych a administrativnich hranic, které
ovSem podobnost jazykovych projevi Casto piekracuje. Napiiklad §védstina a norstina
jsou vzajemné srozumitelné jazykové projevy, ale jelikoz se jedna o jazyky, kterymi
se mluvi v samostatnych statech, jsou obecné povazovany za dva svébytné tiedni
jazyky, a nikoliv za dialekty jednoho jazyka. Obdobna situace je rovnéz na hranicich
Nizozemska a Némecka, kde statni hranice rozdéluji rizné dialekty zapadonémeckého
dialektového spektra, pricemz nékteré jsou klasifikovany jako dialekt holandstiny a jiné
jako dialekt ném¢iny, piestoze jsou vzajemné srozumitelné.22 Sou¢asné neni zcela ziej-
mé, jestli se kritérium pro uréeni, zda se jedna o samostatny jazyk ¢i pouze dialekt, po-
suzuje podle mluvené nebo psané formy jazykového projevu, piipadné obého.2? Nékteré
formy jazyka, které jsou snadno vzajemné zaménitelné ve své mluvené podobé¢, uzivaji

17 Council of Europe. European Charter for Regional or Minority Languages. European Treaties: ETS
No. 148. In: UNHCR [online]. Strasbourg, 2. 10. 1992 [cit. 2023-12-14]. Dostupné na: https://www
.refworld.org/docid/3de78bc34.html.

18V originéle ,,one of the most difficult theoretical issues in linguistics“ (CRYSTAL, D. The Cambridge
Encyclopedia of the English Language [online]. Cambridge: Cambridge University Press, 2018, s. 25, po-
znamka pod ¢arou €. 4 [cit. 2023-12-14]. Dostupné na: https://www.cambridge.org/highereducation/books
/the-cambridge-encyclopedia-of-the-english-language/2B10AC8766B73D09955C899572C1E7EC
#overview.

19 DUNBAR, R. Minority Language Rights in International Law. International and Comparative Law Quar-
terly [online]. 2001, Vol. 50, No. 1, s. 96 [cit. 2023-12-14]. Dostupné na: https://abdn.elsevierpure.com/en
/publications/minority-language-rights-in-international-law.

20V origindle: ,, mutual intelligibility “ (tamtéz).

21 PALANDER, M. — RIIONHEIMO, H. — KOIVISTO, V. (eds.). On the Border of Language and Dialect
[online]. SKS Finnish Literature Society, 2018, s. 8 [cit. 2023-12-14]. Dostupné na: https://library.oapen
.org/handle/20.500.12657/29742.

22 Tamtéz.

23 RAMAGA, P. V. The Bases of Minority Identity. Human Rights Quarterly. 1992, Vol. 14, No. 3,
pp. 409—428.
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jiny druh psané abecedy.?* Rovnéz nastava situace, kdy dvé formy mluveného projevu,
které jsou povazovany za regiondlni dialekty stejného jazyka, nejsou vzajemné srozu-
mitelné ve své mluvené podobé, ale pouze v podobé psané.2s

V koneéném dusledku je rozdil mezi jazykem a dialektem ¢asto zalozen
na politickych a historickych, spiSe nez na jazykovych, divodech.26 Sama Vysvétlujici
zprava k Evropské charté regionalnich ¢i mensinovych jazykd v bodé €. 32 tika, ze otaz-
ka rozdilu jazyka a dialektu ,, neni prislusna pouze striktne lingvistickym uvaham, ale
zavisi téz na psychosocialnich a politickych fenoménech, jez mohou v kazdém pripade
poskytnout odlisnou odpovéd'*“27 Pti snaze o objektivizaci odliSujici charakteristiky
jazykovych mensin se proto de facto napliuje znamy citat M. Weinreicha, ktery zni,
ze ,,jazyk je dialekt s armadou a namornictvem “, ktery byl zpropagovan jazykovédci,
sociology a aktivisty za mensinova prava.

2.2.2 OBJEKTIVIZACE NABOZENSKEHO PRESVEDCENI

Obdobné obtizné jako rozliSeni jazyka a dialektu je vymezeni defini-
ce nabozenstvi, jelikoz musi byt dostatecné Siroka, aby zahrnovala vSechny dilezité
znaky ptiléhavé pro rozmanitou skalu riznych nabozenskych tradic. Zaroven by méla
zohlednovat vnitini interpretacni odli$nosti. Nabozenské komunity nejsou homogenni
a problémem rtiznych definic nabozenstvi je tendence zvyhodiiovat majoritni interpreta-
ci.2® Tento pfistup miZe marginalizovat nova, méné uznavana nabozenstvi, véetné sekt
v ramci jednotlivych nabozenstvi. Definice nabozenstvi musi zohlednovat rovnéz mistni
specifika, a to i u nabozenstvi, ktera jsou globalniho charakteru.

Definovat nabozenstvi nadto mize byt vnimano jako zasah do nabozenské sféry,
protoZe samu definici Ize vnimat jako véc nabozenského vyznamu.3? Aplikovani ob-
jektivniho defini¢niho testu nabozenstvi vytvari riziko nedostatecné reflexe, ¢i dokonce
ignorovani, subjektivni sebeidentifikace dotéené osoby,3! jelikoz tizce uzité definiéni
testy odpiraji naboZenskym jedinciim pravo na sebeidentifikaci.3? Sebeidentifikace je
ptitom zakladnim faktorem pfi rozhodovani, zda je urcita skupina nabozenska pro ucel

24 Tamtéz.

25 CRYSTAL, c. d., s. 25, poznamka pod Carou ¢. 4.

26 Tamtéz.

27 Explanatory report to the European Charter for Regional or Minority Languages [online]. European Treaty
Series, No. 148. Strasbourg: Council of Europe, 1992, bod ¢&. 32 [cit. 2023-12-14]. Dostupné na: https://
rm.coe.int/ CoOERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016800
cb5es.

28 JAMAL, A. A. The Impact of Definitional Issues on the Right of Freedom of Religion and Belief. In:
HILL, M. — JAMAL, A. A. - BOTTONI, R. — FERRARI, S. (eds.). Routledge Handbook of Freedom
of Religion or Belief [online]. London: Routledge, 2020 [cit. 2023-12-14]. Dostupné na: https://www
.taylorfrancis.com/books/edit/10.4324/9780203732625/routledge-handbook-freedom-religion-belief
-silvio-ferrari-mark-hill-qc-arif-jamal-rossella-bottoni.

29 NEO, J. L. Definitional imbroglios: A critique of the definition of religion and essential practice tests in
religious freedom adjudication. International Journal of Constitutional Law [online]. 2018, Vol. 16, No. 2,
8. 578-579 [cit. 2023-12-14]. Dostupné na: https://academic.oup.com/icon/article/16/2/574/5036472.

30 Tamtéz, s. 579.

31 Tamtéz, s. 580.

32 Tamtéz, s. 588.
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ochrany nabozenskych mensin. To znamena, ze pokud se skupina identifikuje jako na-
bozenstvi a svou viru a jeji praktikovani jako nabozensky projev, ma takové presvédceni
velkou vahu pfi rozhodovani o moznosti povazovani skupiny za ndbozenskou mensinu.
Oproti tomu, pokud skupina osob, ktera vykazuje znaky nabozenstvi, popira nabozen-
skou povahu svého sdruzeni, mélo by to predstavovat klicovy argument. Tento piistup je
vhodny i z toho diivodu, Ze nabozenské formy se lisi mezi jednotlivymi nabozenstvimi
i v ramci jednotlivych sméri jediného nabozenstvi.33

Ponechani naplnéni objektivni charakteristiky pouze na zakladé sebeidentifika-
ce ovSem predstavuje riziko zneuziti ochrany nabozenskych skupin. Z toho divodu
je nutné predstavit objektivni korektiv sebeidentifikace. M. Emerton uvadi, ze roz-
hodovani na zakladé korektivu sebeidentifikace spociva v tom, Ze sebeidentifikace je
v procesu pfiznani mensinové ochrany nabozenské skupiné rozhodujicim a vychozim
bodem, pouze pokud neexistuje presvédc¢ivy divod svédéici o opaku. V praxi se hod-
noti zejména upiimnost nabozenského piesvédeeni.?* I tento piistup ov§em vzbuzuje
znacéné kontroverze, jelikoz pfiznani mensinového statusu opirajici se o dobrou viru
a upfimnost vyznani vice nez o soulad s konkrétnim objektivnim kritériem umoziuje
identifikaci jakékoliv viry jako nabozenské. Jednotlivec by v takovém ptipadé mohl
tézit z ochrany poskytované v ramci ndbozenské svobody, prestoze by ve skutecnosti
nebyl véficim. Tento problém ziskal pozornost kuptikladu v roce 2014, kdy byl ateistovi
z Afghanistanu udélen azyl na uzemi Spojené¢ho kralovstvi pro opravnény strach
z pronasledovani v zemi ptivodu v disledku opusténi islamské viry.35 Soudy v daném
pripadé chranily viru ne na zéklad¢ jeji nabozenskosti, ale na zaklad¢ uptfimnosti viry,
coz odpovida tomu, Ze definice ndboZenstvi a viry je subjektivni a individualni.3°

2.2.3 FRAGMENTACE LGBTI KOMUNITY

Naplnéni odliSujiciho charakteru coby soucasti objektivniho kritéria defi-
nice mensiny je problematické i ve vztahu k LGBTI komunité. Jak jiz zkratka LGBTI
napovida, jedna se o pojem zastiesujici nékolik odlisnych skupin. Z toho divodu je kli-
Cové urcit, jakym zptisobem je nezbytné k urcité odlisujici charakteristice a jejimu zo-
becnéni pristupovat, a to zejména s ohledem na jednotlivé podskupiny v ramci LGBTI
komunity. Za timto ti€elem je nutné zhodnotit, zda je mozné LGBTI komunitu povazo-
vat za jednu menSinu, vice mensin, nebo ji nelze za mensinu oznacit viibec. Problema-
tickym aspektem snahy o identifikaci odliSujici charakteristiky LGBTI mensSiny je dale
zhodnoceni, zda je pro ¢lenstvi v minorité rozhodujici objektivni pfislusnost jednotlivce
k dané mensing, ¢i jeho subjektivni pocit identifikace, coz do jisté miry replikuje Gskali
definice nabozenstvi a ochrany poskytované nabozenskym mensinam.

33 Tamtéz, s. 590.

34 EMERTON, M. Routledge Handbook of Law and Religion Edited by Silvio Ferrari Routledge, London,
2015. Ecclesiastical Law Journal. 2019, Vol. 21, No. 3, s. 375-377.

35 Muz byl vychovan v muslimské vife a v 16 letech pricestoval do Spojeného kralovstvi, kde zadal o azyl pro
obavy, ze by po navratu do Afghanistanu celil persekuci véetné mozného trestu smrti pro opusténi islamu,
jelikoz se béhem svého pobytu ve Spojeném kralovstvi stal ateistou. Srov. tamtéz, s. 99.

36 Tamtéz.
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Osoby tvorici LGBTI komunitu 1ze zjednodusené rozdélit do dvou hlavnich skupin.
V prvni fadé se historicky37 jedna se o jedince s odliSnou sexudlni orientaci od hete-
rosexualni (,,sexudlni mensiny / minority*), tj. gaye, lesby a bisexualy. Yogyakartské
zasady z roku 2007 pfitom popisuji sexualni orientaci jako ,, lidskou schopnost hlubo-
ké emocni, romantické a sexualni pritazlivosti, spojenou s intimnim a sexudlnim vzta-
hem, k prislusnikiim opacného nebo stejného pohlavi ¢i k vice pohlavim “.38 Americka
asociace psychologti’® k téméf totozné definici ptidava charakteristiku, podle niz je
dana pfitazlivost ,, zdrovern charakteristicka pocitem identity zalozZené touto pritazlivosti
a souvisejicim chovanim a ucasti v komunité jinych, kteri sdileji stejnou pritazlivost “.40
Z toho vyplyva, Ze jiz identifikace s ur€itou sexudalni orientaci je spojena s jistou mirou
ptinalezitosti k osobam sdilejicim stejnou sexualni orientaci. Nelze ovSem fici, Ze by
tento nazor byl obecné pfijimanym faktem.

Druhou skupinou jsou osoby charakterizované genderovou identitou odlisnou od
vrozeného biologického pohlavi. Genderova identita oznacuje jedincovu ,, hluboce po-
citovanou vnitrni a individualni identifikaci s nékterym z pohlavi, ktera miize, avsak ne-
musi, korespondovat s biologickym pohlavim fyziologicky urcenym pri narozeni, véetné
osobniho vnimani téla, které miize na zakladeé svobodné volby zahrnovat modifikace
telesného vzhledu nebo funkce medicinskymi a chirurgickymi prostredky, a dalsi vyjad-
Feni pohlavi, véetné oblékani, Feci a gest “.*! Jednim z nejvyznamnéjsich aspektti gende-
rové identity je ptitom jeji nezavislost na sexualni orientaci.*? Nejtypi¢téjsi genderovou
minoritou je poté komunita trans*3 a intersex osob (,,genderové menSiny / minority*).

Z vyse uvedeného je ziejmé, ze zkratka LGBTI zastiesuje osoby, které se od vétsino-
vé spolecnosti odlisuji bud’ svou sexualni orientaci (gayové, lesby, bisexudlové), nebo
svou genderovou identitou (trans a intersex osoby). V zdsad¢ se proto jedna o dve rizné
charakteristiky, které samy o sobé naplnuji druhy prvek objektivniho kritéria definice
mensiny, jelikoz odlisuji skupinu osob od vétsiny populace.

S ohledem na tento zavér je nutné zhodnotit, zda i LGBTI komunita jako celek
muze naplnit objektivni kritérium definice mensiny, jelikoz odliSujici charakteristika je

37 Tamtéz, s. 15.

38V originale: ,, each person’s capacity for profound emotional, affectional and sexual attraction to, and
intimate and sexual relations with, individuals of a different gender or the same gender or more than one
gender*.

39V originale zvana The American Psychological Association (APA).

40 The American Psychological Association. Answers to your questions for a better understanding of sexual

orientation and homosexuality [online]. Washington, DC: Office of Public and Member Communications,

2008 [cit. 2023-12-14]. Dostupné na: https://www.apa.org/topics/Igbtq/orientation.pdf.

V originale: ,, each person’s deeply felt internal and individual experience of gender, which may or may not

correspond with the sex assigned at birth, including the personal sense of the body (which may involve, if

freely chosen, modification of bodily appearance or function by medical, surgical or other means) and oth-

er expressions of gender, including dress, speech and mannerisms *“. (The Yogyakarta Principles: Principles

on the application of international human rights law in relation to sexual orientation and gender identity

[online]. Yogyakarta, 2007 [cit. 2023-12-14]. Dostupné na: http://yogyakartaprinciples.org/wp-content

/uploads/2016/08/principles_en.pdf).

SMALLEY, K. B. - WARREN, J. C. - BAREFOOT, K. N. Gender and Sexual Minority Health: History,

Current State, and Terminology. In: SMALLEY, K. B — WARREN, J. C. - BAREFOOT, K. N. (eds.).

LGBT Health [online]. New York: Springer Publishing Company, 2017, s. 5-9 [cit. 2023-12-14]. Dostupné

na: https://connect.springerpub.com/content/book/978-0-8261-3378-6.

43 Trans “ je souhrnnym oznacenim pro osoby transsexudlni a osoby identifikujici se jako transgender.

119

4

4

s}



v takovém piipadé v zasade¢ tvorena dvéma svébytnymi charakteristikami, které mo-
hou byt naplnény alternativné. V ¢asti psychologické a sociologické akademické obce
prevlada nazor, ze sexualni identita a genderova identita maji byt zkoumany nezavisle
a nemély by byt sméSovany, jelikoz sjednoceni obou skupin pod mnozinu LGBTI ko-
munity mtze vést k jejich marginalizaci.** Na druhou stranu v8ak nelze piehlédnout, ze
z pravniho hlediska se argumenty ochrany sexualnich a genderovych minorit prekryvaji,
a Casto se shodné odvijeji od téch pro zékaz diskriminace na zakladé pohlavi. N. Bam-
forth se dokonce vyjadiuje v tom smyslu, Ze existuje uzké kulturni spojeni mezi nena-
visti k témto minoritam a jejich vnimanym odlouc¢enim od koncepti genderovych roli
ve spole¢nosti.** Souhrnné oznac¢eni pojmem LGBTI zaroveti dava obéma skupindm
Sir8i platformu pro prosazeni jejich prav.4¢ Spole¢ny piistup je soucasné v souladu s his-
torickym vyvojem i se subjektivnimi ptanimi ptislusnika této diverzifikované komunity.
Vzhledem ke stejnému zdroji spole¢enského vylouceni a prekryvajicim se argumentiim
pro jejich ochranu lze proto uzaviit, ze existuje moznost, ze objektivni kritérium bude
naplnéno i pfi spojeni sexualnich a genderovych minorit do jediné LGBTI menSiny.

2.2.4 SEBEIDENTIFIKACE JAKO SUBJEKTIVNI PRVEK OBJEKTIVNIHO KRITERIA

Pro naplnéni objektivniho kritéria definice mensiny je nezbytna nejen iden-
tifikace urcité odliSujici charakteristiky, ale zdsadni je rovnéz vymezeni konkrétnich
objektivnich podminek, pfi jejichz naplnéni Ize jednotlivce oznacit za prislusnika dané
mensiny. Definovani téchto podminek je vysoce problematické, a to nejen ve vztahu
k LGBTI komunité. Stejny problém vyvstava i v souvislosti s tradi¢nimi mensinami.*’
V nasledujici ¢asti ¢lanku si proto autorka klade za cil identifikovat pravidla pro uréeni
prislusnosti k mensin¢ diskutované v souvislosti s tradiénimi mensinami v kontextu
Rémcové imluvy o ochrané narodnostnich mensin z roku 1995 (dale jen ,,Ramcova
umluva®). V jejim zavéru se poté vénuje LGBTI komunité.

Pfi uvazovani mensinového statusu uréité skupiny osob je problematické zejmé-
na vymezit osobni ptisobnost takového statusu, tj. kterym osobam mohou byt prava
plynouci z pfislusnosti k mensiné pfiznana, které¢ osoby mensinu skute¢n¢ tvori a na
zékladég jakych kritérii je Ize objektivné identifikovat.*® Pravni zaklad pro uréeni osobni
aplikovatelnosti Ramcové tmluvy lezi v ¢l. 3 odst. 1, ktery upravuje, komu nélezi prava

44 GALUPO, M. P. - MITCHELL, R. C. — DAVIS, K. S. Sexual minority self-identification: Multiple iden-
tities and complexity. Psychology of Sexual Orientation and Gender Diversity [online]. 2015, Vol. 2,
No. 4, s. 355-364 [cit. 2023-12-14]. Dostupné na: https://psycnet.apa.org/doiLanding?doi=10.1037%2Fs-
2d0000131.

BAMFORTH, N. (ed.). Sexual Orientation and Rights [online]. Routledge, 2017, s. 25 [cit. 2023-12-14].
Dostupné na: https://www.taylorfrancis.com/books/edit/10.4324/9781315243375/sexual-orientation
-rights-nicholas-bamforth.

TAYLOR, J. - HAIDER-MARKEL, D. — LEWIS, D. The Remarkable Rise of Transgender Rights [on-
line]. University of Michigan Press, 2018, s. 39 [cit. 2023-12-14]. Dostupné na: https://www.fulcrum.org
/concern/monographs/kh04dq580.

47 HOFMANN, R. - MALLOY, T. H. — REIN, D. Introduction. In: HOFMANN, R. - MALLOY, T. H. —
REIN, D. (eds.). The Framework Convention for the Protection of National Minorities [online]. Leiden:
Brill Nijhoff, 2018, s. 17 [cit. 2023-12-14]. Dostupné na: https://brill.com/edcollbook/title/34409.
MARSAL, S. — PALERMO, F. Commentary of Article 3 of the Framework Convention for the Protec-
tion of National Minorities. In: HOFMANN, R. — MALLOY, T. H. — REIN, D. (eds.). The Framework
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v Ramcové umluvé obsazena.® Cl. 3 odst. 1 Ramcové umluvy stanovi, e ,, [k]aZdy
prislusnik narodnostni mensiny ma prdavo svobodné si zvolit, zda chce ¢i nechce byt za
takového prislusnika povazovan, a zadna nevyhoda nesmi vzejit z této volby nebo z vy-
konu prav s ni spojenych . Systematicky je toto ustanoveni jadrem Ramcové imluvy,
protoze urcuje osobni rozsah jejiho pouziti a stanovi zasady pfiznani mensinovych prav
v ni obsazenych.30

Z ¢l. 3 odst. 1 Ramcové umluvy vyplyva, ze v pfipadé narodnostnich mensin je
za zasadni kritérium povazovana sebeidentifikace jednotlivce, kdy uréeni pfislusnos-
ti k narodnostni mens$iné je ponechano primarné na piislusnicich dané mensiny.5! Ze
stejného ustanoveni zaroven vyplyva, ze mensinova pozice se mize vyvijet a prome-
fiovat v ¢ase.>2 Jednotlivec dokonce miiZe svou identitu definovat odli$né dle konkrétni
situace.>3 Vyhoda takového piistupu je komentatory spatfovana ve skuteénosti, ze pii
pfijeti sebeidentifikace jako hlavniho kritéria pfislusnosti k mensing je mozné zpochyb-
nit externé vytvorené etnické ukazatele a socialni kategorie uzivané pro vnéjsi uréovani
prislusnikt mensiny. Zminované kategorie na jednu stranu pfispivaji k pocitu vnitini
sounalezitosti dané skupiny osob, kdy se jednotlivi ¢lenové s témito ukazateli ztotoziu-
ji. Na druhou stranu vsak tento pfistup plisobi i vylucujicim zptisobem pfi urceni, kdo
muze a nemuze patfit do dané skupiny, a to na zakladé kritérii pfisouzenych osobami
vné mensiny samotné.>

Sebeidentifikace vsak musi mit korektiv v konkrétnim objektivnim kritériu, které se
k ur¢ité mensing vaze. Cl. 35 diivodové zpravy k Ramcové umluvé vyslovné fiké, Ze
¢l. 3 odst. 1 ,, nezahrnuje pravo jednotlivce svévolné si zvolit prinaleZitost k jakékoliv na-
rodnostni mensinée. Subjektivni volba jednotlivce je neoddélitelné spojena s objektivnimi
kritérii, priznacnymi pro identitu této osoby. “>> S. Marsal a F. Palermo dale rozvadéji,
ze ,,jelikoz identita je osobni a intimni aspekt kazdého jednotlivce, kazdy ma v principu
pravo si svobodné vybrat jeho ci jeji identitu a identifikovat se jako c¢len skupiny nebo
rozhodnout se, ze tak neucini. Svoboda nicméné neznamenda svévoli, individualni volba
proto must byt spojena s néjakym objektivnim kritériem. “>® Konkrétni objektivni krité-
ria maji byt uréena ve spolupraci s dotéenymi mensinami a neméla by byt svévolna.>’

Dle S. Marsal a F. Palerma lze sebeidentifikaci zpochybnovat pouze ve vyjime¢nych
situacich, pokud naptiklad vede ke zneuziti mensinovych prav a ziskani neopravné-
nych vyhod osobami, které maji malou nebo zadnou souvislost s dotéenou mensinovou

Convention for the Protection of National Minorities [online]. Leiden: Brill Nijhoff, 2018, s. 93
[cit. 2023-12-14]. Dostupné na: https://brill.com/edcollbook/title/34409.

49 Tamtéz.

50 Tamtéz.

S Tamtéz, s. 94.

52 Tamtéz, s. 93.

53 Tamtéz, s. 108.

54 Tamtéz, s. 92-93.

55 Framework Convention for the Protection of National Minorities and Explanatory Report, H (95) 10 [on-
line]. Strasbourg: Council of Europe, 1995 [cit. 2023-12-14]. Dostupné na: https://rm.coe.int/16800c10cf.

56V originale: “As identity is a personal and intimate aspect of each person, everyone has in principle the
right to choose his or her identity and therefore to identify as a member of one group or to decide not to
do so. However, free does not mean arbitrary, and the individual choice shall be linked to some objective
criteria.” (MARSAL — PALERMO, c. d., s. 94).

57 Tamtéz.
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komunitou.58 V rdmci poradniho vyboru se nadto prosadil pfistup, Ze naplnéni stanove-
nych objektivnich kritérii by mélo byt posuzovéno individualné ve vztahu ke kazdému
jednotlivému pravu zakotvenému v Ramcové umluvé.”® Z vyse uvedeného je ziejmé,
ze k omezeni sebeidentifikace na zaklad¢ korektivu v podob¢ objektivniho kritéria je
v pfipadé narodnostnich mensin pfistupovano velmi zdrzenlive.

V piipadé sexualnich a genderovych mensin je otazka objektivniho korektivu se-
beidentifikace obzvlasté obtizna. Sexudlni orientace a genderova identita jsou kom-
plexni a dynamické koncepty, které¢ je t¢zké empiricky vyjadfit. Pfestoze existuji zpt-
soby objektivniho urovani sexudlni orientace®® a psychologicka vySetfeni hodnotici
genderovou identitu, moderni metody se snazi o pochopeni sexualnich a genderovych
mensin zejména inkorporaci vzorcl sebeidentifikace jejich piislusnik(.6! Tento pristup
v disledku znamen4, ze kazda metoda ,,méteni* sexualni orientace a genderové identity
do jisté miry odrazi subjektivni pocit respondenta. Nadto nelze pfipustit, Ze pro ziskani
prav pfipsanych LGBTI komunité by se jednotlivec musel vzdy povinné podrobit psy-
chologickému ¢&i sexuologickému vySetieni.62

Stanoveni toho, jaké osoby k mensiné patii, ovS§em neni pouze otazkou naplnéni
definice, ale i pfiznani jednotlivych mensSinovych prav. Jestlize je jednotlivci pfiznana
néjaka vyhoda, napf. mezinarodni ochrana / status uprchlika na zakladé ptislusnosti
k LGBTI mensin€, neni akceptovatelné pfijeti sebeidentifikace jako jediné podminky
pro naplnéni urcité charakteristiky objektivniho kritéria definice mensiny, jelikoz by
mohlo bezpochyby dojit ke zneuzivani mensinového statusu. Piestoze je tedy sebe-
identifikace povazovana za vychozi bod urceni pfislusnosti jednotlivce k mensing, nelze
pripustit naprostou libovili.

Jistym voditkem pro ovefovani pravdivosti objektivniho zakladu sebeidentifikace
jednotlivce za prislusnika sexualni ¢i genderové mensiny lze povazovat pisemné vyja-
dieni Ufadu vysokého komisaie OSN pro uprchliky (,,UNHCR*) k piipadu Soudniho
dvora ve véci 4, B, C, C-148/13, 149/13 a 150/13 (,,Vyjadreni) ve spojeni s Pokyny
pro mezinarodni ochranu ¢. 9 z roku 2012 (,,Pokyny*) vytvorené UNHCR. Piestoze
bylo Vyjadreni predlozeno v pfipadu tykajicim se posuzovani azylovych zadosti v EU
a Pokyny vytvoreny za uc¢elem osvétleni procesu posuzovani zadosti o status uprchli-
ka dle Umluvy o pravnim postaveni uprchliki z roku 1951, poskytuji oba dokumenty
propracovany navod pro hodnoceni hodnovérnosti zadatelova tvrzeni o jeho sexualni
orientaci ¢i genderové identité.

Vyjadieni UNHCR obsahuje primarné limity pro ovéfovani pravdivosti zadatelova
tvrzeni, kdy déli metody posuzovani hodnovérnosti tvrzeni o zadatelové homosexu-
alité do dvou zakladnich kategorii. Do prvni kategorie spadaji metody, které jsou za
vsech okolnosti v rozporu s Listinou zakladnich prav EU (,,Listina“). Tyto metody tvori
tzv. ,,Cernou listinu“ (bod €. 3.6 Vyjadieni) a zahrnuji (i) vyslech zasahujici do soukromi

58 Zneuziti benefitl poskytovanych mensiné se v minulosti tykalo napf. Mad’arska, kde doslo ke zvoleni
politickych reprezentanti narodnostni mensiny, ktefi ve skute¢nosti k mensing nepattili. Odborniky je
takovy jev oznacovan jako tzv. ,.kukac¢i problém®. Srov. tamtéz, s. 95.

%9 Tamtéz.

00 Mezi ty nejéast&ji pouzivané patii Kinseyho $kala a Kleinova miizka sexualni orientace.

6l GALUPO, c. d., s. 362.

62 Srov. C-473/16 F. v. Bevdndorldsi és Allampolgdrsdgi Hivatal, ECLI:EU:C:2018:36.
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tykajici se podrobnosti o sexualnich praktikach zadatele (napft. oteviené otazky tykajici
se sexualnich aktivit); (ii) 1ékai'ské nebo pseudolékaiské prohlidky (napt. falometrie)
a (ii1) pozadavky ptredlozeni diikazii ur¢itého sexualniho chovani (napt. pozadavek, aby
zadatelé piedlozili fotografie, na kterych vykonavaji homosexualni akt).

Druha kategorie je popséana jako ,,Seda listina* (bod €. 3.7 Vyjadieni), ktera zahrnuje
postupy, u kterych, nejsou-li pouzity vhodnym nebo citlivym zpisobem, vznika riziko,
7e budou v rozporu s Listinou. Seda listina zahrnuje predpoklad, Ze Zadatel postrada
vérohodnost, protoze se své sexualni orientace nedovolaval jako divodu pro ptiznani
postaveni uprchlika pfi prvni ptilezitosti, nebo proto, ze nedokaze spravné odpoveédét na
otazky tykajici se organizaci, které zastupuji homosexualy v zemi, ve které zada o azyl.
Seda listina UNHCR odkazuje rovnéz na vnitrostatni postupy, které zadateli neposkytuji
ptilezitost vysvétlit skutecnosti, které se zdaji byt nevérohodné. Na obsah Vyjadreni je
jako na uziteény zdroj informaci o pfipustnosti riznych metod posuzovani vérohodnosti
zadatele o azyl odkazovano i ve stanovisku generalni advokatky E. Sharpston ke spoje-
nym vécem 4, B, C, C-148/13, 149/13 a 150/13 (,,Stanovisko*).03 A¢koliv E. Sharpston
nesouhlasi s uzitim terminologie ,,cerné listiny* nebo ,,Sedé listiny*, s materidlnim ob-
sahem Vyjadreni se ztotoziuje (Stanovisko, bod ¢. 54, 58 a nasl.).

Pokyny UNHCR pak kromé negativniho vyétu zakdzanych zptisobti ovéfovani véro-
hodnosti zadatelova tvrzeni nabizeji i vycCet pozitivni, upozoriiujici na vhodné zptisoby
posuzovani zadosti. UNHCR nejprve v bodu ¢. 62 Pokynt pfipomina, Ze urceni zada-
telovy sexualni orientace ¢i genderové identity ,,je v zdsade otdazkou divéryhodnosti.
Posouzeni diivéryhodnosti je v takovych pripadech potreba provést individualizovanym
a citlivym zpuisobem. Zkoumani prvkii Zadatelova osobniho vaimani, pocitit a zkusenosti
z odlisnosti, stigmatu a hanby zadatele je obvykle lepsim nastrojem rozhodujici osoby
Dpri zjistovani sexudlni orientace nebo genderové identity zadatele, nez je zaméreni na
sexudlni praktiky. “* Za nejvhodng&js$im nastroj uréovani hodnovérnosti zadatele Pokyny
stanovuji oteviené i konkrétni otazky, které, pokud jsou kladeny neutraln¢, umoziuji
zadateli osvétlit jeho tvrzeni. UNHCR ovSem upozorniuje, ze neexistuje zadny predem
dany seznam otazek a spravnych odpovédi na tyto otazky, jelikoz pohovory musi byt
vzdy individualizovany.

Pokyny ovSem uvadéji oblasti otazek, které mohou byt uzitecné. Patii mezi né
otazky (i) ohledné sebeidentifikace, ktera by méla byt vychozim bodem posuzovani;
(i1) tykajici se zadatelova détstvi; (iii) na uvédomeéni si vlastni LGBTI identity (osobni
i vetejny ,,coming out*); (iv) ohledn¢ genderové identity (napt. kroky procesu zmény
pohlavi); (v) tykajici se prozitkll z vy¢lenéni ze spolecnosti / rodiny / okruhu pratel,

03 C-148/13, C-149/13 a C-150/13 4, B, C v. Staatssecretaris van Veiligheid en Justitie, stanovisko generalni
advokatky E. Scharpston, ECLI:EU:C:2014:2111.

04 V originale: “Ascertaining the applicant’s LGBTI background is essentially an issue of credibility. The
assessment of credibility in such cases needs to be undertaken in an individualized and sensitive way.
Exploring elements around the applicant s personal perceptions, feelings and experiences of difference,
stigma and shame are usually more likely to help the decision maker ascertain the applicant’s sexual
orientation or gender identity, rather than a focus on sexual practices.” Srov. Guidelines on International
Protection No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender Identity within the
context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees,
HCR/GIP/12/09 [online]. Geneva: United Nations High Comissioner for Refugees, 2012, bod ¢&. 62 [cit.
2023-12-14]. Dostupné na: https://www.unhcr.org/509136ca9.pdf.
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pociti ménécennosti, studu atp.; (vi) ohledné zadatelovych vztaht v roding; (vii) ohled-
né romantickych a intimnich vztahti (nepfipustné jsou ovSem detailni otazky na sexudlni
zivot); (viii) tykajici se LGBTI komunity (znalost organizaci, akci, skupin a jinych ak-
tivit) a (ix) tykajici se zadatelova nabozenského vyznani. UNHCR v Pokynech ovsem
striktné uvadi, Ze nelze odpovédi na jednotlivé otazky posuzovat izolované. I Pokyny
obsahuji tzv. ¢ernou listinu metod, které nemohou byt uzivany pro rozpor s lidskymi
pravy zadatelt. V pfipad¢ trans a intersex jedincti ovSem cini vyjimku z nepfipustnos-
ti 1ékaiského vysetteni, kdy lékaiské diikazy o chirurgickém zakroku souvisejicim se
zménou pohlavi, souvisejici hormonalni 1é¢bé nebo biologickych charakteristikach
(v ptipad¢ intersexudlnich jedincti se mtize jednat napt. o genetické vySetieni) mohou
potvrdit osobni piibéh Zadatele (bod ¢&. 65).9

Z vyse uvedeného vyplyva, ze existuji zptisoby oveéfovani pravdivosti sebeidentifi-
kace ptislusnika LGBTI komunity. Mezi nejmén¢ invazivni je fazen rozhovor s jednot-
liveem, béhem kterého mu jsou pokladany oteviené dotazy, jejichz cilem je odhaleni
divéryhodnosti dotazovaného. S ohledem na zavéry ucinéné ve vztahu k tradi¢nim
mensinam je nicméné nutné vyzdvihnout, ze zpochybnovani sebeidentifikace osoby
o0 jeji sexudlni orientaci je mozné pouze v zavaznych piipadech, kdy skute¢né hrozi
zneuzivani mensinovych prav, a mélo by vzdy byt posuzovano individualné s ohledem
na konkrétni uvazované pravo.

3. SUBJEKTIVN{ KRITERIUM DEFINICE MENSINY

Druhou definiéni charakteristikou mensiny je subjektivni prvek ve formé
solidarity mezi ¢leny a zaméru udrzovat vlastni identitu. Pro prvni podminku, zkoumani
sounalezitosti mezi ¢leny sexualnich a genderovych minorit, 1ze odpovéd’ nalézt v his-
torickém kontextu. Dtivod, proc¢ se pro ob& zminiované podkategorie LGBTI komunity
vzilo souhrnné oznaceni, miizeme totiz hledat v historickém vyvoji a ve vyvoji termino-
logie oznaceni skupiny osob, které jsou spojeny charakteristikou piislusnosti k sexualni
¢i genderové menSing.

3.1 VNITRNI SOUNALEZITOST

Solidaritu sexualnich mensin midzeme vysledovat diive nez jejich spojeni
s genderovymi mens$inami. Prvotnim byl vznik spole€enstvi, které¢ bylo znamé pou-
ze jako ,,gay komunita® a které bylo po¢atkem moderniho hnuti za prava sexualnich
mens$in, a to v disledku Stonewallskych nepokoji v roce 1969. Rezistence komunity,
kteréa se poprvé v historii branila razii v gay baru v hotelu Stonewall Inn v New Yorku
prerostla v nepokoje, které jsou ¢leny komunity oznacovany jako ,, osvobozeni sexudl-
nich mensin “.% Brzy po této udalosti byly formovany prvni organizace na ochranu

05 Tamtéz.
66 OGURI, K. Sexual Occidentation and Its Consequences in LGBT Rights Politics: Reverse Orientalism,
Homonationalism and Postcolonial Homophobia [online]. Diserta¢ni prace. Ohio: Ohio University,
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sexualnich minorit, nejprve v USA, pozdgji i v Britanii a dal$ich statech Evropy.¢7 Je
vhodné poznamenat, ze oproti diivéjsim politickym hnutim sexualnich mensin bylo ob-
dobi po Stonewallskych nepokojich charakteristické ,, novym smyslem identity zalozené
na hrdosti v homosexudlni orientaci “.%¢ Aktivismus byl v po¢atcich ovSem soustiedén
témet vyhradné na prava gayt a leseb.

Spoustééem pro inkluzi vétsiho mnozstvi sexualnich minorit bylo pandemické Siteni
nakazy AIDS ve Spojenych statech.%” Rostouci spoleéenské spojeni mezi gayi, lesbami

e

a bisexualy vyvrcholilo pfijetim oznaceni LGB. Nasledné¢ se rozsitilo do pravdépodob-
né nejznaméjsiho LGBT, coz zaroven mélo odrazet podobnost piislusnikl sexualnich
a genderovych mensin. V dalSich letech byla snaha o co nejvétsi inkluzi a zohledné-
ni dal$ich genderovych identit a sexudlnich minorit, coz vyustilo v pfidani nékolika
dalsich pismen pro jejich reprezentaci (napi. LGBTI+ oznacujici LGBTI a souvise-
jici komunity)”0 ¢ LGBTIQ7! (pismeno ,,Q“ v takovém ptipadé oznaduje ,, queer “ ¢i
., questioning “ osoby),”? LGBTQIA”? (pismeno ,,A* oznacujici asexudlni jednotlivce)
a ruzné dalsi kombinace uvedeného.” V uréité fazi vyvoje tedy sexualni a genderové
minority vyjadrtily vili po souhrnném oznaceni, které bylo odkazem na podobnost obou
komunit. Tvrzeni podporuje také skutecnost, ze ILGA, nejvyznamnéjsi celosvetova or-
ganizace LGBTI zalozena v roce 1978, nese inkluzivni nazev International Lesbian,
Gay, Bisexual, Trans and Intersex Association (,,ILGA*).”5 Z vy$e uvedenych dtvodt
proto Ize v komunité LGBTI spatiovat viili po vzajemné solidarité ¢lend, a to napfic
obéma podkategoriemi, ¢imz dochazi k naplnéni pozadavku sounaleZzitosti mezi ¢leny
minority.

2015, s. 18 [cit. 2023-12-14]. Dostupné na: https://etd.ohiolink.edu/acprod/odb_etd/etd/r/1501/10?clear
=10&p10_accession_num=ohioul429552752.
ROSE, K. Diverse Communities: The Evolution of Lesbian and Gay Politics in Ireland. Cork: Cork Uni-
versity Press, 1994, s. 5.
ALTMAN, D. Homosexual: Oppression and Liberation. New York: E. P. Dutton & Company, 1971, s. 109.
VANCE, K. - MULE, N. J. - KHAN, M. —- MCKENZIE, C. The rise of SOGI: Human rights for LGBT
people at the United Nations. In: NICOL, N. — JJUUKO, A. — LUSIMBO, R. — MULE, N. J. - URSEL, S. —
WAHAB, A. — WAUGH. P. (eds.). Envisioning Global LGBT Human Rights: (Neo)colonialism, Neolib-
eralism, Resistance and Hope. London: Human Rights Consortium, Institute of Commonwealth Studies,
University of London, 2018, s. 225, 232.
Mezi souvisejici komunity mohou patfit asexualni osoby (osoby, které neciti sexualni pfitazlivost k zadné-
mu z pohlavi), pansexualni osoby (osoby, jejichz sexualni pfitazlivost se nevaze na pohlavi a genderovou
identitu), ¢i ,, non-binary “ osoby (osoby, které se neciti byt reprezentovany zadnym z oznaceni pro gende-
rovou identitu v binarnim rozdéleni muz a Zzena). Srov. SMALLEY, c. d., s. 5-9.
Lesbian, gay, bisexual, intersex, queer/questioning.
,, Queer* je souhrnné oznaceni pro mnozinu osob, které se identifikuji jako pohlavng, sexualné nebo/a za-
roven fyzicky rozdilni. Slovo je ponechano v anglickém znéni, jelikoz nema v ¢eském jazyce odpovidajici
preklad. ,, Questioning* je termin pouzivanym pro osoby, které si jsou nejisté svou sexualni orientaci ¢i
genderovou identitou, stale ji zkoumaji a/nebo maji z riznych divodt obavy se ve spole¢nosti s uréitym
oznacenim identifikovat. Srov. SMALLEY, c. d., s. 5-9.
Lesbian, gay, bisexual, queer/questioning, intersex, asexual.
SMALLEY, c. d., s. 5-9.
Nelze opomenout, ze existuji i samostatné organizace vénujici se genderovym mensinam. Prvni nezavislou
trans organizaci je GATE (Global Action for Trans Equity) zalozena roku 2010 a prvni samostatnou orga-
nizaci intersex osob je OII (Organization Intersex International) zalozena roku 2004. I pfes tuto skute¢nost
je ovSem klicové, ze zadna z t&chto organizaci nedosahuje vlivu a postaveni ILGA. Srov. VANCE, c. d.,
s.227.
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3.2 UDRZOVANI IDENTITY

Pro naplnéni subjektivniho kritéria definice menSiny je krom¢ solidarity
nezbytny i zamér udrzovat vlastni identitu. Klicovou je v této souvislosti zejména vniti-
ni soudrznost LGBTI osob jako komunity s jednotnymi cili. Jak bylo jiz naznaceno,
LGBTI je terminem pro heterogenni uskupeni osob patficich do urcité sexualni nebo
genderové minority, které mohou mit rozdilné zajmy, a to i co se tyka usilovanych prav
a témat, ktera ptinaseji do spolecenskych diskusi. V tomto kontextu je problematicka
existence vnitinich pnuti v rdmci LGBTI komunity, a to ve skupiné sexualnich minorit
i mezi sexualnimi a genderovymi minoritami.

Od pocatku se dominantni diskuse zaméfovala zejména na gaye a lesby, zatimco pra-
va osob patticich do skupin bisexualt, trans osob ¢i intersex byla oproti tomu ¢asto mar-
ginalizovana.’® 77 Samotné zahrnuti téchto skupin pod destnikovy pojem LGBTI pro-
vazely vnitini rozpory. Bisexualita byla nékterymi vnimana jako potencialni hrozba pro
jednotnost a distojnost homosexualni identity, jelikoz zasadné naruSuje monosexual-
ni a monogamni piedstavu o spole¢nosti.”® Tento rozpor byl nicméné pieckonan vinou
solidarity nasledujici po HIV/AIDS krizi, coz bylo zaroven manifestovano v ptivodni
zastit'ujici zkratce LGB.”

O poznani komplikovanéjsi bylo zaclenéni trans osob. Genderova identita je od-
lisnym konceptem od sexualni orientace, coz v ur¢itém obdobi naznacovalo, Ze by
transgender hnuti bylo 1épe reprezentovano ve spojeni s hnutim feminismu nez v ramci
LGBTL#0 Problematice transgender osob se navic zpocatku vénovala i ¢etna feminis-
ticka tvorba.8! Pozd&ji viak pievazilo spojeni s LGBTI. P. Currah vidi divod v blizsi
podobnosti usilovanych cilti trans a LGB osob. Zaroven je skute¢nosti, ze v obdobi,
kdy se zacalo formovat transgender hnuti, tedy v 80. a 90. letech minulého stoleti, do-
sahlo feministické hnuti jiz znatelnych Gspéchti, zejména v oblasti anti-diskriminacni-
ho prava. Oproti tomu LGB organizace stale bojovaly o stejné cile v ramci ochrany
pred diskriminaci, nasilim, Sikanou a snahy o uznani svazkt ¢i financovani boje proti
HIV/AIDS.#2 Cile komunit se proto nejen protinaly tematicky, ale zarovei o né bylo
usilovano ve stejném Case. Zaclenéni problematiky trans osob do jadra LGBTI politiky
se pak vyvijelo pozvolna od 90. let minulého stoleti®3 a ve spojeni s ustalenou komu-
nitou LGB je spatfovan hlavni diivod velmi rychlého Gspéchu aktivisti pro prava trans

76 TAYLOR, c. d., s. 31.

77 AMMATURO, F. European sexual citizenship: human rights, bodies and identities. Cham: Palgrave Mac-
millan, 2017, s. 9, s. 15.

78 Tamtéz, s. 16.

79 Tamtéz, s. 9.

80 Srov. MICHELSON, M. R. The Power of Visibility: Advances in LGBT Rights in the United States and

Europe. The Journal of Politics [online]. 2019, Vol. 81, No. 1, s. e4 [cit. 2023-12-14]. Dostupné na: https://

www.journals.uchicago.edu/doi/10.1086/700591.

TAYLOR, c. d., s. 19.

82 Tamtéz.

83 Pozvolné za¢lenovani doklada zejména asova osa piijimani antidiskriminaénich a ochrannych zékoni. In-
strumenty na ochranu trans jedincu pfichazely v ¢asovém sledu az po zakonech na ochranu homosexuald,
coz bylo dusledkem chybéjici pozornost pro trans problémy v ramci LGBTI. Srov. TAYLOR, c¢. d., s. 31.
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0sob.84 Spojenim s LGB aktivistickymi skupinami ziskaly trangender osoby moznost
zapojeni do existujiciho socidlniho hnuti, coz poskytlo dtlezité finanéni zdroje a pro-
fesionalni zazemi.®? Trans osoby spojenim s LGBTI nadto ziskaly vyhodu spo¢ivajici
zejména v §irSim spolecenském piijeti a viditelnosti LGB osob, coz v disledku zasadné
ptispélo k jejich lepsimu a rychlej$imu uznani.® Stejna perspektiva se da ocekavat ve
vztahu k intersex osobam. Dosud okrajové zastoupeni jejich zajmi a nizké zviditelnéni
ve spolecnosti i v akademii se d4 odiivodnit jejich pomérné nedavnym zaclenénim a sil-
nym piekryvem s aktivitami trans osob, které spo¢iva zejména ve faktickém prolinani
téchto skupin. Mezi intersex osobami je mnoho jedinci, ktefi se zaroven identifikuji
jako trans.87

Z vyse uvedenych diivodu je proto mozné uzaviit, ze prvotni pnuti v ramei LGBTI
komunity jiz nebrani jejich jednotnému vystupovani. Zaclenéni trangender osob do
LGBTI nicméné neni pouhou politickou strategii, ale je dano i provazanim cili a prav
sexudlnich a genderovych mensin pramenicim ze skutecnosti, Ze diskriminace na za-
kladé sexualni orientace a diskriminace na zakladé genderové identity maji shodny
pivod v piekradovani genderovych norem ve spolecnosti.3® K. Broadus k tomu uvadi,
7e LGBTI komunita byla jako celek ,, spojena nendavisti “,39 jelikoz §ir$i vefejnost ¢asto
nerozliSuje mezi jednotlivymi skupinami v rameci LGBTI komunity, kterou povazuje
jako celek za nemoralni.?® Nadto je nutné zminit i osobni provazanost skupin, mnoho
trans osob ma zarovein homosexualni ¢i bisexualni orientaci a mnoho z nich bylo dokon-
ce soucasti LGB komunity jesté pfed zménou pohlavi.®! Snaha o rozdéleni sexualnich
a genderovych mensin by pro tyto osoby byla uméla a nepfirozena. Nicméné nelze
tvrdit, Ze se jedna o homogenni skupinu bez jakékoliv vnitini diferenciace.

Aby i pies vnitini diverzitu jednotlivych sexudlnich a genderovych minorit mohla
byt LGBTI komunita v souhrnné podobé oznacena za jedinou mensinu, je nutné modi-
fikovat tradi¢ni podminku naplnéni zdmeéru o udrzeni vlastni identity. Tento pozadavek
totiz v disledku nemusi znamenat jedinou jednotnou identitu, ale 1ze jej spatfovat rov-
néz v zajmu na zachovani diverzity ¢lenti dané minority, ktera je ohrozovana diskrimi-
nac¢nimi opatienimi stran vétSiny. V piipadé takového pfistupu Ize LGBTI komunitu
oznacit za uskupeni lidi usilujicich o udrZeni vlastni identity a napliujici tak dalsi a po-
sledni z defini¢nich znakd menSiny.

84 Srov. MICHELSON, c. d., s. 4.

85 TAYLOR, c. d., s. 37.

86 Tamtéz, s. 39.

87 Srov. FURTADO, P. S. — MORAES, F. — LAGO, R. — BARROS, L. O. - TORALLES, M. B. —
BARROSO, U. Gender dysphoria associated with disorders of sex development. Nature Reviews Urology
[online]. 2012, Vol. 9, s. 620-627 [cit. 2023-12-14]. Dostupné na: http://www.nature.com/articles
/nrurol.2012.182.

88 TAYLOR, c. d., s. 41-42.

89 Tamtéz.

90 Tamtéz, s. 46.

91 Tamtéz, s. 36.
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ZAVER

Vzhledem k vyse uvedenému je mozné shrnout, ze LGBTI komunita mtize
za urCitych okolnosti naplnit objektivni i subjektivni kritérium mensinové definice. Jak
ve vztahu k naplnéni objektivniho kritéria, tak ve vztahu k naplnéni kritéria subjektiv-
niho v8ak v souvislosti s LGBTI komunitou vyvstava nékolik problematickych aspekti.

V prvni fadé se jednd o diverzifikovanou povahu LGBTI komunity, ktera se vnitiné
Stépi do dvou zakladnich podskupin na sexualni mensiny a genderové mensiny. Praveé
sexualni orientace odliSna od heterosexualni a gender v jisté form¢ nesouladu s biolo-
gickym pohlavim ¢i jeho binarnim pojetim je pfitom zakladnim nositelem charakteris-
tiky, ktera mensinu odliSuje od zbytku populace. A¢koliv sexualni a genderové men-
Siny jiz oddélené naplni pozadavek na urcitou odliSujici charakteristiku mensiny, lze
pfipustit i moznost naplnéni LGBTI komunitou jako celkem. Tento zavér je zalozen
zejména na subjektivnim pfani ptislusniki komunity a jednotném zdroji spolecenského
vylouceni jednotlivych podskupin.

Druhym problematickym aspektem je urceni objektivnich podminek pfislusnosti
jednotlivece k LGBTI mensin¢ s ohledem na vysokou intimitu témat sexualni orientace
a genderové identity. Stejné jako u tradi¢nich mensin je za vychozi bod urCovani pii-
sluSnosti jednotlivce k mensin€ povazovana ve vztahu k LGBTI jednotlivetim jejich
sebeidentifikace. Nicméng, ackoliv sebeidentifikace mtize byt zpochybnéna pouze ve
vyjimecnych piipadech, s ohledem na mozZnost zneuzivani mensinovych prav je nut-
né predstavit objektivni korektiv mensinové ochrany. Takovym korektivem mutize byt
zejména prokazani duvéryhodnosti Zadatelovy sebeidentifikace ve formé pohovoru
vedené¢ho pomoci otevienych otazek kladenych v bezpe¢ném prostiedi a nezaujatym
zpusobem. Pravé komplexni hodnoceni odpovédi jednotlivce 1ze povazovat za mozny
zaklad posouzeni ditvéryhodnosti ¢i nediivéryhodnosti jeho sebeidentifikace.

Treti problematicky aspekt pak vyvstava v souvislosti s naplnénim subjektivniho
kritéria definice mensiny, konkrétné ve splnéni pozadavku solidarity mezi ¢leny a za-
méru udrzovat vlastni identitu. Lze nicméné uzavfit, Ze s urcitou modifikaci zaméru
o udrzeni vlastni identity, pti zohlednéni diversity zahrnutych podskupin, je naplnéni
subjektivniho kritéria mozné, a to zejména s ohledem na spole¢ny aktivismus LGBTI
komunity a osobni provazanost jednotlivych podskupin.

Vzhledem k vyse uvedenému lze proto uzaviit, Ze i pies nékolik problematickych
aspektli LGBTI komunita naplnila oba znaky mensinové definice, tj. objektivni i sub-
jektivni kritérium, a méla (mohla) by proto byt povazovana za mensinu z pohledu men-
Sinového prava. Presto vSak LGBTI osoby nejsou obecné povazovany za mensinu pro
ucely aplikace mensinové ochrany, coZ plati na mezinarodni i na regionalni trovni.*?
Primarnim argumentem pro neuvazovani mensinové ochrany LGBTI osob je pfitom
tvrzené dostatecné zohlednéni jejich situace nastroji lidskopravni ochrany.

Ackoliv autorka nezpochybnuje, ze ochrana LGBTI osob ziskala v poslednich letech
nezanedbatelnou pozornost, jeji zaclenéni v ramci mezinarodni ochrany lidskych prav

92 KORKEAKIVI, A. Beyond Adhocism: Advancing Minority Rights through the United Nations. In:
HOFMANN, R. - MALLOY, T. H. — REIN, D. (eds.). The Framework Convention for the Protection of
National Minorities. Leiden: Brill Nijhoff, 2018, s. 34.
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neni ustalené a v§eobecné prijimané.?3 Podstatou zafazeni prav LGBTI osob do diskursu
lidskych prav je tzv. univerzalisticky pfistup k lidskym praviim ve vztahu k LGBTI
komunité, ktery fika, ze vSechny mezinarodné uznané dokumenty jiz ochranu gendero-
vych a sexualnich mensin implicitné obsahuji. Mnoho statl jej nicméné durazné odmita
s poukazem na tzv. kulturné relativisticky ptistup k lidskym praviim a odvolava se na
vlastni kulturni suverenitu.

Zkoumani mensinového statusu LGBTI osob proto neni bez vyznamu, jelikoz men-
Sinova prava jsou (na rozdil od univerzalnich lidskopravnich dokumentti) fazena do
kategorie specifickych lidskych prav pfiznanych zvIasté zranitelnym skupinam osob.%*
Tento pristup pfitom do jisté miry reaguje na zpochybiovani univerzality lidskych prav
ve vztahu k LGBTI komunité. Konkrétni nastroj mensinové ochrany LGBTI osob si
pak 1ze v kontextu mensSinového prava predstavit v podobé umluvy vyslovné adresujici
prava LGBTI osob, pficemz obsahovou piedlohou by mohly byt napf. jiz zminované
Yogyakartské zasady.

Mgr. Markéta Polendova
marketa.polendova@brizatrubac.cz
Btiza & Trubac, advokatni kancelaf

9 DONNELLY, J. Universal Human Rights in Theory and Practic. Ithaca, NY: Cornell University Press,
2013, s. 285-286.

9 HENRARD, K. Equal rights versus special rights? Minority protection and the prohibition of discrimina-
tion [online]. Luxembourg: Office for Official Publications of the European Communities, 2007, s. 15 [cit.
2021-02-14]. Dostupné na: https://op.europa.eu/cs/publication-detail/-/publication/52629060-f3b7-4df2
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This article discusses the controversial pay or okay business model and examines its legal
prerequisites and implications when used on online platforms within the European legislative
environment. The analysis begins with a review of a decision by the Court of Justice of the
European Union, which deemed this model legal, followed by exploration of its theoretical
and practical problematic aspects. Criticism of the model primarily focuses on freely given
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UVOD

Digitalni ekosystémy se stale vice spoléhaji na znalost detailnich infor-
maci o uzivatelich. Proto je v zajmu poskytovatelti online sluzeb ziskat souhlas uzi-
vatell se zpracovanim osobnich idajt, které podnikatelim umoziuji personalizovat
zobrazovany obsah, véetné reklamy. Tim ziskaji vEétsi pozornost nebo angazovanost
uzivateld, a tedy i vétsi zisky. Poskytovani personalizované reklamy se odehrava skrze
tzv. real-time bidding (RTB). RTB predstavuje burzu online reklamni plochy, kterou si
poskytovatelé reklamy mohou vybirat naptiklad podle toho, komu se reklama na dané
webové strance nebo v dané aplikaci bude zobrazovat.! V pfipadé moznosti zobrazit
personalizovanou reklamu jsou inzerenti ochotni za poskytnuti reklamni plochy zaplatit
vice nez za bé&znou reklamni plochu.2 Na zakladé sdileni informaci o tom, jaké cha-
rakteristiky jsou typické pro navstévnika nebo navstévniky danych webovych stranek,

1 Srov. napt. TOMISEK, J. Ochrana osobnich idajii v systémech internetové reklamy. Disertaéni prace.
Brno: Masarykova univerzita, Pravnicka fakulta, 2024, s. 74 a nasl.

2 MULLER-TRIBBENSEE, T. — MILLER, K. — SKIERA, B. Paying for Privacy: Pay-or-Tracking Walls
[online]. 5. 3. 2024, s. 7 [cit. 2024-03-20]. Dostupné na: https://ssrn.com/abstract=4749217.

© 2024 The Author. This is an open-access article distributed under the terms of the Creative 131
Commons Attribution License (http://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



projevi poskytovatel reklamy zajem o inzertni plochu a uzivateli se v odpovidajicim
Case zobrazi reklama piizpusobena jeho zajmtim.3

V tomto ¢lanku nejprve stru¢né predstavim jednotlivé zptisoby, jakymi Ize pristup
k obsahu omezovat, resp. podminovat, jestlize neni poskytnut zcela volné komukoliv.
Tim zasadim model pay or okay do kontextu ostatnich variant cookie list. Jednotlivé va-
rianty nazyvam obchodnim modelem, nebot’ maji vliv na zapojeni uzivatele, na zptsob
financovani provozu a na celkovy zisk podnikatele. Déle se v ¢lanku zamétim vyhradné
na model pay or okay.

Tento model vesel nejvice ve znamost Siroké laické vefejnosti teprve nedavno —
v uplynulém roce k nému pfistoupila spolecnost Meta na svych socialnich sitich Face-
book a Instagram a v dobé& psani tohoto ¢lanku i ¢esky zpravodajsky server Seznam.
Meta jej zavedla v reakci na rozhodnuti Evropského sboru pro ochranu osobnich udajt,
jez bylo souéasti zajimavého rozhodovaciho vyvoje, v rdmcei néjz se otazkou poskytova-
ni sluzeb vyménou za poskytovani osobnich daji zabyval také Soudni dvir Evropské
unie v rozhodnuti Meta v Bundeskartellamt. Piestoze se s touto praktikou do urcité miry
vyporadava jak legislativa, tak i rozhodovaci autority, setkava se s kritikou mezi laickou
i odbornou vetejnosti. Na identifikaci milnikd rozhodovaciho vyvoje proto navazuji ka-
pitolami popisujicimi jednotlivé problematické aspekty pfijeti tohoto modelu. Témi jsou
komoditizace osobnich udajti, svobodny souhlas a vysSe ceny, kterou uzivatelé plati za
ochranu svého soukromi. Clanek v ramci hodnoceni tohoto modelu poskytuje argumen-
ty, které se vypotradavaji s jednotlivymi kritikami z teoretického i praktického pohledu
a ke kritickym mistim tohoto obchodniho modelu nastinuje mozna feseni.

Cilem ¢lanku je predstavit mozné konflikty praktiky pay or okay s ptedpisy na ochra-
nu osobnich udajti a na ochranu soukromi a uvést do vzajemnych souvislosti jednotlivé
argumenty jak kritikd, tak pfiznivci této praktiky. Clanek zasazuje tuto praktiku do
jednoznacénych teoretickych vychodisek, zaroven ale neopomiji ani praktické disledky
pro podnikatele, ktefi uvazuji nad zavedenim tohoto modelu.

V ¢lanku se proto zaméfuji na evropské pravni prostiedi. Ceské pravo na ochranu
osobnich idajii a na ochranu spotiebitele siln¢ vychazi z unijni pravni Gpravy. Relevantni
unijni tprava je provedena do narodnich pravnich predpisd, které se tudiz nijak neodchy-
luji v tématech zasadnich pro tento ¢lanek. Clanek zohlediuje stav ke dni 25. 4. 2024.

PAYWALL, COOKIE WALL, PAY OR OKAY

V praxi existuji vedle volného pfistupu k obsahu tfi varianty obchodnich
modeld, z nichz podnikatelé mohou vybirat. Prvnim z nich je paywall, tedy zptistupnéni
obsahu za penize. V tomto piipadé web nenabizi (a nabizet nemusi) zadnou alternativu
pro uzivatele, kteti penize platit nechtéji. Tato varianta se vyuziva naptiklad u inter-
netovych televizi, online zpravodajstvi nebo u platforem umoznujicich sdileni videi
a podcastii. Casto je tento model modifikovan do hybridni podoby, ktera spojuje volny
pristup k ¢asti obsahu s formou placeného pristupu k ,,prémiovému obsahu®.

3 TOMISEK, c. d., s. 74 a nasl.
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Pokud je obsah dostupny za cookie wall, uzivatel musi ud¢lit souhlas se zpracovanim
cookies, aby k obsahu ziskal pfistup. Od typickych cookie 1ist se lisi tim, ze je skryta
cela webova stranka, tudiz pfistup k obsahu bez udéleni souhlasu neni viibec mozny.
Souhlas je kli¢ovym prvkem pfi zpracovani cookies. Provozovatelé komunikacnich siti
potiebuji souhlas uzivatele k ukladani analytickych a marketingovych cookies (na roz-
dil od ukladani technickych provoznich udajt). Tyto cookies navic predstavuji natolik
podrobné informace, Ze mohou vést k identifikaci uzivatele — predstavuji tedy osobni
udaje.* Proto se na né vztahuji jesté pravidla pro ochranu osobnich udajt, ktera uptes-
fuji, Ze udéleny souhlas musi byt svobodny.’

Pravnim posouzenim cookie walls se jiz zabyvaly dozorové ufady naptiklad v Nizo-
zemsku a ve Francii.® Zavérem stanovisek obou orgéanii bylo, Ze souhlas v ramci cookie
walls nelze povazovat za svobodny, nebot’ je vynuceny podminénim piistupu k obsahu,
ktery se zpracovanim osobnich tdaju jako takovym nesouvisi.” Stejny zavér prezentuje
i Evropsky sbor pro ochranu osobnich tdajt (dale jen EDPB) a odiivodiiuje ho tim, ze
pokud je poskytnuti sluzby udélenim souhlasu pfimo podminéno, uzivatel nema skutec-
nou moznost volby, a proto nelze souhlas povaZzovat za svobodné& udéleny.8

Podle francouzského dozorového organu musi byt uzivateli v ptipadé zavedeni mo-
delu cookie wall nabidnut alternativni spravedlivy zpasob, jakym muze k obsahu ziskat
ptistup.? Jestlize chce poskytovatel obsahu zachovat uréitou miru vydéleénosti, nebo
alespon financovani ¢innosti, bude tato alternativa zpravidla spoc¢ivat v zaplaceni fi-
nanc¢ni ¢astky vymeénou za zpfistupnéni obsahu bez souc¢asného zpracovani osobnich
udajt uzivatele. I francouzsky dozorovy urad tedy ve svém stanovisku ke cookie walls
predpokladal variantu kombinace s placenou verzi.

K této variant¢ se poskytovatelé skute¢né v posledni dob¢ zacali uchylovat a cookie
wall zkombinovali s modelem paywall. Existence dvou alternativ ptistupu k obsahu — po
zaplaceni penézi nebo po poskytnuti osobnich tidaji — vesla ve znamost jako model pay
or okay.\% Po zaplaceni ¢astky je uzivateli bud’ zptistupnén uréity obsah (napf. k jedno-
mu videu, k deseti ¢lankim apod., tzv. pay per use), nebo je mu zpfistupnén vSechen
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obsah na ur¢itou dobu (typicky mésic, tzv. pay per period plan),'! asto s automatickym
obnovenim.!2 Jednou z nejvyrazné&jsich spoleénosti vyuzivajici tuto variantu je v sou-
casné dob¢é Meta.

EXKURZE DO ,HISTORIE* —
JAK SEL CAS SE SPOLECNOSTI META

Moznost placeni nebo vyuziti alternativy v podob¢ poskytnuti osobnich
udaju, tedy model pay or okay, neni novinkou. Jiz pted lety tento obchodni model zaca-
ly zavadét online ¢asopisy v Némecku a v Rakousku.!3 Nedavno se vSak tato praktika
dostala do hledacku Siroké vefejnosti diky spolecnosti Meta, ktera jej implementovala
na svoji socialni sit’ Facebook a Instagram. Najednou stalo pied dlouholetymi uzivateli
téchto platforem rozhodnuti, zda souhlasit s poskytovanim osobnich udajt za ucelem
personalizace reklamy, nebo zda zaplatit Meté ¢astku pohybujici se mezi 200-300 koru-
nami (v zavislosti na webové nebo mobilni verzi). Pfipadnou alternativou bylo se téchto
socialnich siti, které mnozi pouzivali po nékolik dlouhych let, vzdat. V této kapitole
predstavim, kde cely pribéh placeného Facebooku a Instagramu zacal a pro¢ Meta k to-
muto feseni po tolika letech pfistoupila. A to zvlaste poté, co mél Facebook drtivou ¢ast
svoji existence na uvodni strance informaci, ze ,,je a vzdy bude zdarma *“. Ta v lonském
roce bohuzel ze stranky nenapadné zmizela. K zavedeni moznosti placené verze totiz
spole¢nost Meta nepfistoupila zcela dobrovolné, ale v navaznosti na rozhodnuti irského
dozorového Gfadu pro ochranu osobnich tdaju, ktery se zabyval pravnim titulem zpra-
covani osobnich tdaji za G¢elem personalizované reklamy.!4

Aby mohl poskytovatel sluzeb zpracovavat osobni udaje, musi si pfedem urcit v za-
sadé dvé véci: ucel a pravni titul. Ugel poukazuje na to, proc a k cemu osobni udaje
potiebuje, jedna se o motivaci poskytovatele. Aby bylo zpracovani zakonné, musi byt
ucel popséan dostatecné konkrétné. V piipad€ pay or okay modelu bude el vymezen
naptiklad jako poskytovani personalizované reklamy. Chybné je, pokud ucel neni defi-
novan dostate¢né konkrétné, a odkazuje se naptiklad pouze na ,,vylepseni sluzeb* nebo
,lepsi zazitek pro uzivatele™ — takové vymezeni totiz uzivateli zdaleka nefekne, k ¢emu
vlastné mohou byt jeho osobni tdaje vyuzity. Pojmenovat Géel zpracovani zpravidla
obecnym nafizenim o ochrané osobnich udaji (GDPR) a slouzi jako pravni zaklad,
kterym spravce musi zpracovani osobnich tdaji za danym tGc¢elem podlozit. Pravnimi
tituly, které ptipadaji v ivahu v kontextu personalizace, jsou smlouva, opravnény zajem
a souhlas. Zbylé pravni tituly (pInéni pravni povinnosti, pInéni tikolli ve vefejném zajmu
a ochrana zivotn¢ dulezitych zajmi) proto v tomto ¢lanku nebudou rozepsany.

11 MULLER-TRIBBENSEE — MILLER — SKIERA, c. d., s. 10.

12 Tamtéz, s. 19.

13 Pay or Okay* bei derStandard.at?

EDPB publishes urgent binding decision regarding Meta. In: European Data Protection Board [online].
7. 12.2023 [cit. 2024-06-20]. Dostupné na: https://www.edpb.curopa.eu/news/news/2023/edpb-publishes
-urgent-binding-decision-regarding-meta_en.

134



Obecné plati, Ze pokud je zpracovani osobnich idaji nezbytné pro naplnéni smlou-
vy, tedy pokud bez toho fakticky neni mozné naplnit ucel smlouvy a sluzbu poskytnout,
pak je pozadavek na zpracovani osobnich udaji jako podminka piistupu ke sluzbé le-
gitimni.!5 Jestlize v8ak poskytovatel vyuzivani sluzby podmitiuje udélenim souhlasu
se zpracovanim osobnich udajti, aniz by takové zpracovani bylo nezbytnou nalezitosti
sluzby, pak je tato praktika povazovana za nepfipustnou a smlouvu jako pravni titul
nelze vyuzit.16

Ptvodné Meta povazovala zpracovani za zdkonné na zakladé pravniho titulu plnéni
smlouvy,!7 proti ¢emuZ byla v roce 2018 podana stiznost k belgickému dozorovému
utadu, ktery ji pro nepiislusnost postoupil irskému dozorovému organu.!® V této véci
vydal EDPB zavazné rozhodnuti,!® na jehoz zakladé irsky Gfad konstatoval, Zze plnéni
smlouvy neni platnym pravnim titulem prave proto, ze shromazd’ované osobni udaje
nejsou nezbytné nutné k poskytovani sluzby, ktera je pfedmétem smlouvy.20 Meta proto
pro zpracovani osobnich udajti na svych socidlnich sitich musela pravni titul zménit
a zvolila dalsi, zdanlivé nejjednodussi variantu — argumentaci legitimnim zajmem na
personalizaci reklamy,?! ktery podle spoleénosti pievazoval nad zdjmem uZivateli na
ochrané jejich soukromi. Tato argumentace se vSak nepiekvapiveé nesetkala s pocho-
penim u Soudniho dvora EU. Ze zavéru rozhodnuti Soudniho dvora EU (dale také
jen ,,SDEU%) z roku 2023, konkrétn¢ z podminek urcenych pro pfipustnost zpracovani
osobnich idajii na zakladé smlouvy a opravnéného zajmu,?? plyne, Ze jedinym moznym
pravnim titulem zpracovani osobnich udaju pro ucely personalizované reklamy v pii-
padé spolecnosti Meta a socidlnich siti je vyslovny souhlas dotcenych uzivatelt. Meta
nicmén¢ vytusila, Ze souhlas by spousta uzivatelti neud¢lila, kdyby nemusela, ¢imz by
Meta piisla o velkou ¢ast osobnich udajti a moznosti jejich zpracovani. Proto socialni
sit¢ zpfistupnila bud’ za podminky udéleni souhlasu, nebo po zaplaceni finan¢ni ¢astky.
Soudni dvir se ve svém rozsudku problematikou osobnich udajii jako protiplnéni neza-
byval komplexné, nebot’ se nejednalo o hlavni ptredbéznou otazku. Uvedl nicméné, Ze
uzivatelé, ktefi souhlas se zpracovanim osobnich idajii neudéli, by neméli byt zbaveni
moznosti sluzbu vyuzivat, i kdyby to znamenalo, Ze za ni zaplati pfiméfenou odménu.2?
Jedna se o izolovany vyrok bez hlubsi analyzy a zhodnoceni potencialnich nasledki
vcetné rizik — toto tvrzeni SDEU nicméné neni prelomové, se stejnou variantou pracuje

15 Rozsudek Soudniho dvora Evropské Unie ze dne 4. 7. 2023 ve véci C-252/21. In: InfoCuria Judikatura
[online]. Bod 8 [cit. 2024-06-20]. Dostupné na: https://curia.europa.eu/juris/document/document.jsf?text
=&docid=275125&pagelndex=0&doclang=CS&mode=req&dir=&occ=first&part=1.

16 Tamtéz, bod 155.

17 Rozhodnuti irského dozorového organu pro ochranu osobnich udaji ze dne 31. 12. 2022, zn. IN-18-5-7
[online]. [cit. 2024-06-20]. Dostupné na: https://edpb.europa.eu/system/files/2023-01/instagram_inquiry
-18-5-7 final decision_en.pdf.

18 Tamtéz, bod 2.

19 European Data Protection Board. Binding Decision 2/2022 on the dispute arisen on the draft decision
of the Irish Supervisory Authority regarding Meta Platforms Ireland Limited (Instagram) under Article
65(1)(a) GDPR [online]. 28. 7. 2022 [cit. 2024-06-23]. Dostupné na: https://www.edpb.europa.cu/system
/files/2022-09/edpb_bindingdecision 20222 ie sa_instagramchildusers_en.pdf.

20 Rozhodnuti irského dozorového organu pro ochranu osobnich udajii ze dne 31. 12. 2022, zn. IN-18-5-7.

21 Tamtéz.

22 Rozsudek Soudniho dvora Evropské Unie ze dne 4. 7. 2023 ve véci C-252/21, bod 155.

23 Tamtéz, bod 150.
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smérnice o digitalnim zbozi a digitalnich sluzbach pfijata roku 2019. Pojeti osobnich
udajt jako protiplnéni se vénuji v ndsledujici ¢asti clanku.

Z vyvoje jednotlivych rozhodnuti a postupu spolecnosti Meta 1ze usoudit, ze Meta
vzdy volila nejjednodussi mozny zplsob ospravedlnéni svych praktik misto disledné
pocatecni analyzy a vyhodnoceni potieby zpracovani. Zahrnuti personalizované rekla-
my do podstaty smlouvy, na jejimz zaklad¢ je sluzba poskytovana, nevyzaduje ani vy-
pracovani balan¢niho testu (na rozdil od opravnéného zajmu), natoz tpravu modelu tak,
aby byl od uzivatelti vyzadovan souhlas, a riskovani neudéleni souhlasu.

Na jafe tohoto roku zpravodajsky server Seznam Zpravy oznamil, Ze se k této formé
obchodniho modelu pfihlasi také a nekteré sluzby poskytované spolecnosti Seznam
budou nové nabizet sluzbu ,,Bez cilené reklamy*.24 Nazvat tuto praktiku ,,sluzbou* je
zarazejici hned v ivodu. Vybrané sluzby tedy uzivatelé noveé budou moci vyuzivat bud’
po udéleni souhlasu se zpracovanim osobnich daji, nebo po zaplaceni &astky 79 K¢&.2

Varianta, ktera nabizi uzivatelim volbu mezi zaplacenim ceny nebo poskytnutim
osobnich udajt, se rychle setkala s Sirokou kritikou. Kritika se opira v zasad¢ o tii argu-
menty, které budou rozebrany v nasledujicich kapitolach:

— Osobni tdaje nejsou komodita, kterou bychom mohli platit.
— Souhlas neni v modelu pay or okay svobodné udéleny.
— Pfijimanim modelu pay or okay se soukromi stava luxusem, nikoli zakladnim pravem.

OSOBNI UDAJE JAKO KOMODITA

Prvnim zasadnim problémem, ktery vyvéra z vyuzivani osobnich udaju
jako protiplnéni, je jejich vinimani jako komodity. EDPB se vyslovn¢ stavi proti tako-
vému pojeti, 26 nebot’ odporuje zptisobu ochrany osobnich udaji v evropském pravnim
systému?’ — osobni tdaje totiz nejsou vnimany jako obchodovatelny statek a nejsou
chranény vlastnickym pravem, které by umoziovalo jejich pfevedeni. Smérnice o digi-
talnim zbozi a digitalnich sluzbach pfesto umoznuje jejich poskytnuti jako protiplnéni,
a to i pro marketingové ucely. I pfes vyznamna varovani o nepfipustnosti komoditizace
osobnich udajt se smérnice o digitalnim zbozi a digitalnich sluzbach, rozsudek SDEU

24 JUNA, P. Platit daty, ¢i penézi? Uzivatelé Seznamu maji na vybér. In: Seznam Zpravy [online]. 25. 3. 2024
[cit. 20240-03-26]. Dostupné na: https://www.seznamzpravy.cz/clanek/ekonomika-firmy-byznys-seznamu
-platit-daty-ci-penezi-uzivatele-seznamu-dostanou-na-vyber-248376.

25 Tamtéz.

26 European Data Protection Board. EDPB-EDPS Joint Opinion 2/2022 on the Proposal of the European

Parliament and of the Council on harmonised rules on fair access to and use of data (Data Act) [online].

4.5.2022,s. 18, bod 63 [cit. 2024-02-20]. Dostupné na: https://www.edpb.europa.cu/system/files/2022-05

/edpb-edps_joint_opinion 22022 on_data_act_proposal en.pdf.

V americkém kontextu argumenty vedou ve prospéch piipustnosti vlastnictvi osobnich udajii — kalifornsky

zakon na ochranu soukromi dokonce osobnim tidajim pfiznava povahu piedmétu smlouvy o koupi zbozi.

Srov. PRINS, C. When Personal Data, Behavior and Virtual Identities Become a Commodity: Would

a Property Rights Approach Matter. SCRIPTed: A Journal of Law, Technology and Society. 2006, Vol. 3,

No. 4, s. 272. Shodné téz FILATOVA-BILOUS, N. Data as a Tradeable Commodity: Propertization vs. the

Concept of Exclusive Rights. Teise. 2022, Vol. 124, s. 58.
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ve véci Meta v Bundeskartellamt ani stanovisko EDPB nepoustéji do hlubsiho vysvét-
leni tohoto spojeni.

Na vlastnictvi osobnich tdajt existuji dva nazory. Podle nékterych by tento koncept
osobnich idaji mél za nasledek jejich vétsi ochranu, a potazmo tedy i vétsi kontrolu
jednotlivei nad ochranou jejich soukromi.2® Podle jinych by naopak lidé vyuzivali moz-
nosti zisku jejich prodejem, coz by v disledku vedlo k vétsimu Sifeni osobnich tdaju,
a tedy k niz$i ochrané soukromi.?

Ochrana osobnich tdaji je Gzce propojena s pravem na soukromi.3? Pfedmétem
ochrany prava na soukromi neni jen soukromi jako takové, ale v Sir§im slova smyslu
i lidska dastojnost a zakladni svobody.3! Jednou ze slozek prava na soukromi je pravo
na informad¢ni sebeurcent, které pravé tizce souvisi s osobnimi udaji.32 Prvni argument,
pro¢ ma evropské pojeti prava na soukromi branit pievodu osobnich udajt, je takovy, Ze
pravo na soukromi (které ale pfes jisté spojitosti neni synonymem k osobnim tidajim)
ma byt jakoZto zakladni lidské pravo neptevoditelné,?3 resp. nezcizitelné. Druhym je
argument, Ze osobni tidaje jsou tak izce spjaty s dotéenou osobou a s jeji osobnosti,3* Ze
jednoduse neni mozné pievést prava k nim nékomu jinému, protoze nalezi pouze k této
osob¢. Panuje obava, ze model pay or okay by mohl vzbudit dojem, Ze se na osobni
udaje mize nahliZet jako na pfedmét vlastnictvi,3> protoZe jsou staveny na roven zapla-
ceni ceny. Takovy pohled je siln¢ nezadouci, nebot’ by znamenal vyznamné ovlivnéni
moznosti nakladani s osobnimi Udaji ze strany podnikateld.

Spojovani osobnich udaju s vlastnickym pravem je v navaznosti na jejich rostouci
ekonomicky potencial pfedmétem mnoha akademickych diskuzi.3¢ Jejich povaha vak
vlastnickému pravu neodpovida, coz vyplyva napiiklad z prav k véci (pravo véc drzet,
uzivat, ménit nebo nicit a pravo s ni nakladat), ktera neodpovidaji praviim a moznostem
nakladani s osobnimi udaji.3” Zv1astni vécné pravo k osobnim tdajim vedle prava vlast-
nického nelze zavést, protoze obCansky zakonik obsahuje numerus clausus vécnych
prav.38

Dalsi problematické otazky v pfipad¢ uznani vlastnického prava k osobnim tdajim
jsou jak teoretické, tak praktické: kdo je vlastnikem osobnich udaji nebo naptiklad

28 LESSIG, L. Privacy as property. Social research. 2002, Vol. 69, No. 1, s. 255.

29 Tamtéz.

30 Byt to neni totéZ a do ochrany osobnich idaji se promitaji i dal§i z4jmy (napiiklad zékaz diskriminace).

31 PRINS, c. d., s. 275.

32 Stanovisko pléna Ustavniho soudu ze dne 22. 3. 2011, sp. zn. PL. US 24/10, bod 29; TUMA, P. Komen-
tai k § 86. In: LAVICKY a kol. Obcansky zikonik I: obecnd édst (§ 1-654). Praha: C. H. Beck, 2014,
s. 509-524.

33 FILATOVA-BILOUS, c¢. d., s. 57.

34 PRINS, c. d., s. 280.

35 European Data Protection Board. Opinion 08/2024 on Valid Consent in the Context of Consent or Pay

Models Implemented by Large Online Platforms [online]. 17. 4. 2024 [cit. 2024-04-22]. Dostupné na:

https://www.edpb.europa.eu/system/files/2024-04/edpb_opinion 202408 consentorpay en.pdf.

Srov. PRINS, c. d.; nebo HAZEL, S. H. Personal data as property. Syracuse Law Review. 2020, Vol. 70,

No. 4,s. 1055-1114.

JANECEK, V. Ownership of personal data in the Internet of Things. Computer Law & Security Review.

2018, No. 5, s. 1039-1052.

38 Tamtéz.
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profilti na socialnich sitich?3° Které konkrétni udaje by byly pfedmétem vlastnictvi?
V piipadé behavioralnich vzorcii odpozorovanych sledovanim chovani uzivatelt je
napiiklad obtizné urcit, které konkrétni udaje vedly k jakym konkrétnim poznatkiim
o chovani daného jednotlivce.*0

Nekteti autofi se proto rozhodli prozkoumat moznosti, které nabizi pravo dusevniho
vlastnictvi.*! Arlowski tvrdi, ze vznik takového nového prava, resp. nového typu du-
Sevniho vlastnictvi k osobnim tdajim je mozny a v dne$ni dobé potiebny.*? Podobné
jako u vlastnictvi, i zavedeni takového prava by mohlo ptispét k ochrané soukromi.*3
Na zaklad¢ teorie vlastnictvi, s niz pfisel Locke, dochazi k zavéru, Ze pouzivani techno-
logii 1ze povazovat za praci dané¢ho jednotlivce, a idaje (napf. zminované behavioralni
vzorce), které tim generuje, je proto mozné povazovat za komoditu, k niz danému jed-
notlivei vznikaji prava.** Naproti tomu existuje opaény argument, Ze osobni tidaje skrze
pravo dusevniho vlastnictvi nelze chranit mimo jiné pravé proto, ze ke vzniku osobnich
udajt jedinec nijak nepfispiva vlastni kreativitou ¢i vlastni cilenou praci, a od existuji-
cich predméti dusevniho vlastnictvi tedy maji diametralné odlisnou povahu.*3

Model pay or okay je ukazkou toho, ze osobni udaje maji ekonomicky vyznam, coz
by mohlo vést k jejich chapani jako komodity. I pfes obavy, ze by podnikatelé nabyli
dojmu, Ze k osobnim dajim maji néjaka majetkova prava, nicmén¢ tato praktika ne-
popira povahu osobnich tdaji a neodporuje pravidlu nezcizitelnosti prava na soukromi
jakozto zakladniho lidského prava, protoze udélenim souhlasu se zpracovanim spotie-
bitel nepfevadi na poskytovatele sva prava k osobnim udajum. Naopak poskytovateli
kviili jejich zpracovani vznikaji povinnosti jakozto spravci. Ze mozna komoditizace
a neexistence vlastnickych prav k osobnim udajim neni realnou ptekazkou modelu
pay or okay, ostatné ukazuji i zavéry SDEU#¢ a smérnice o digitalnich sluzbach, které
poskytnuti osobnich tidaji vyménou za poskytnuti sluzby pfipoustéji. Model totiz
neumoziluje nic jiného nez poskytovani osobnich udajii na zaklad¢ souhlasu, cemuz
odpovida jak fakticka realita, tak i pravni pfedpisy na ochranu osobnich tdaji.4” Ackoli
se tedy v praxi mize zdat, Ze se z osobnich tdaju stava komodita, fakticky nejsou pfi
jejich poskytovani pfevadéna zadna majetkova prava. Proto nelze hovofit o osobnich
udajich jako komodité¢ a ani o vlastnickém pravu k nim.

Smérnice o nékterych digitalnich sluzbach predstavuje nove legislativné ukotvenou
moznost nabizeni zbozi nebo sluzeb spotiebiteli za protiplnéni ve formé poskytnuti
osobnich tdaji. Toto ustanoveni zvedlo vlnu pozornosti vii¢i chapani osobnich tdaji

39 PRINS, c. d., s. 276.

40" Srov. LOERTSCHER, S. Digital monopolies: Privacy protection or price regulation? International Journal
of Industrial Organization. 2020, Vol. 71, s. 11.

Srov. BARTOW, A. Our data, ourselves: Privacy, propertization, and gender. University of San Francisco
law review. 2000, Vol. 34, s. 685, ktery rovnéz osobni udaje pfirovnava k pravu obchodnich spole¢nosti
k firmé a jinym tdajim (s. 634).

ARLOWSKI, M. Personal Data as a New Form of Intellectual Property. Journal of the Patent and Trade-
mark Office Society. 2022, Vol. 102, No. 4, s. 652.

43 Tamtéz, s. 692.

44 TamtéZz, s. 655.

45 FILATOVA-BILOUS, c. d., s. 63.

46 Rozsudek Soudniho dvora Evropské Unie ze dne 4. 7. 2023 ve véci C-252/21, bod 150.

47 FILATOVA-BILOUS, c. d., s. 57.
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jako komodity v pravnim svété diive, nez se obchodni model Mety na jeji socialni siti
Facebook dostal k Siroké vefejnosti. Samotna smérnice se vSak strani jakéhokoliv po-
suzovani zakonnosti zpracovani osobnich udaja.

Recital ke smérnici v bod¢ 24 upfesiiuje, ze osobni udaje predstavuji formu proti-
plnéni v piipadech, kdy ,, spotrebitel zalozi ucet na socialni siti a poskytne své jméno
a adresu elektronické posty, které jsou pouzity pro jiné ucely nez pro vylucné poskyto-
vani digitalniho obsahu nebo digitalni sluzby ¢i jiné ucely nez splneni zakonnych poza-
davkii. [... a] kdy spotrebitel dava souhlas k tomu, aby obchodnik zpracovaval materialy
predstavujici osobni udaje, jako jsou fotografie nebo zpravy nahrané spotiebitelem, pro
marketingové ucely. “ Ackoli to zprvu se zminkou kontaktnich udajii nevypada, ze by
smérnice pokryvala i model pay or okay, dovétek o marketingovych Gcelech nasvédcuje
opaku. To, ze se primarn¢ vztahuje na kupni smlouvy a smlouvy o poskytnuti sluzeb, je
vSak z pohledu ochrany osobnich tidaji pon¢kud matouci, protoze recital najednou roz-
Sifuje ptsobnost i na osobni udaje poskytnuté na zakladé souhlasu, tedy nikoli z titulu
plnéni smlouvy. Tézko tedy fict, jaky pfesné je vztah mezi smérnici a modelem pay or
okay. Recital slouzi jako vykladové voditko a neni zavazny. V souladu s nim nicméné
nedavno rozhodl i SDEU v ptipadu spolec¢nosti Meta. SDEU naznadil, Ze by takovy
obchodni model mohl byt v souladu s pravem — uzivatelé, ktefi nechtéji udélit souhlas se
zpracovanim osobnich udaji, by dle SDEU méli mit moznost vyuzit rovnocennou alter-
nativu nezahrnujici zpracovani osobnich udaji, poskytnutou piipadné i za ptiméfenou
odménu.*® Jakkoli legislativa, rozhodnuti SDEU i praxe ukazuji, Ze osobni udaje jsou
vnimany jako mozna forma protiplnéni (a o jejich ekonomické hodnoté neni nejmensich
pochyb), pravni fad jako celek s timto konceptem nepracuje. Proto pro nékteré muize byt
tézké takovou formu ,transakce* uchopit nebo pojmenovat, z ¢ehoz praveé plynou oba-
vy o dezinterpretaci povahy osobnich idaji — jejich poskytnutim a udélenim souhlasu
s jejich zpracovanim se zadna vécna prava neprevadéji.

SVOBODNY SOUHLAS

Potifebnym pravnim titulem pro zpracovani osobnich idaji za uc¢elem po-
skytovani personalizované reklamy je souhlas. Se zptisobem, jakym je tento souhlas od
uzivatell ziskavan, se poji druha kritika modelu pay or okay, a vyzdvihovana je zejmé-
na svoboda souhlasu. Dle prizkumu NOYB pouze 3—-10 % uzivatell preferuji perso-
nalizovanou reklamu (statistika bez zohlednéni toho, zda ji preferuji i za ,,cenu sdileni
osobnich tdaji s podnikatelem).*® Pfesto podnikatelé tvrdi, Ze souhlasy se zpracovanim
osobnich udajti za G¢elem personalizace reklamy jsou udéleny dobrovolné.3°

48 Rozsudek Soudniho dvora Evropské Unie ze dne 4. 7. 2023 ve vé&ci C-252/21, bod 150.

49 NOYBeu. Why More and More Websites Make You Pay for Your Privacy. In: Youtube [online]. 9. 4. 2024
[cit. 2024-04-18]. Dostupné na: https://www.youtube.com/watch?v=pybSRk7mFbk&t=2s&ab_channel
=NOYBeu.

50 Tamtéz.
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Mezi aspekty, které se hodnoti v ramcei naplnéni pozadavku na svobodny souhlas,
patii mj. granularita souhlasu a nerovné postaveni mezi subjekty. Obé tato kritéria byla
zminéna v rozsudku Meta v Bundeskartellamt a navazuje na né EDPB ve svém stano-
visku k modelu pay or okay.

Ke granularit¢ SDEU ve svém rozsudku uvadi, ze ,, [1]ze predpokladat, ze souhlas
neni svobodny, neni-li mozné vyjadrit samostatny souhlas s jednotlivymi operacemi
zpracovani osobnich udajii, i kdyz je to v daném pripade vhodné, nebo je-li plnéni
smlouvy, véetné poskytnuti sluzby, ucinéno zavislym na souhlasu, i kdyz to neni pro toto
plnéni nezbytné 3! Dale dodava, Ze souhlas musi byt udélen ke kazdé sloZce sluzby
nebo ke kazdé sluzbé zv1ast’,’2 tedy ke kazdému ucelu zpracovani. Pokud chce posky-
tovatel obsahu zpracovavat osobni tidaje jesté za jinym Gicelem, nez je cilena reklama,
je nezbytné tento novy ucel oddélit a umoznit uzivateli udélit k nému souhlas zv1ast,
pripadné jej opfit o jiny pravni titul. Nesmi tyto Gcely ,,schovat® pod souhlas udéleny
se zpracovanim reklamy. SDEU vSak nevyjasnil, zda je v pofadku vyzadovat souhlas
rovnéz se vSemi témito jinymi ucely za ucelem zptistupnéni obsahu. Model pay or okay
je stale primarné spjat s moznosti nahrady vydélku za reklamu v ptipadé, kdy uzivatel
souhlas neudéli. Proto je logické, aby byl pfistup k obsahu podminén pouze souhlasem
s cilenou reklamou, ktera poskytovani sluzby financuje, a nikoli s dal§imi Gcely zpra-
covani. Opacny postup by v tomto kontextu odporoval smyslu granularity a vice pod-
poroval argument, ze souhlas neni svobodné udéleny. Navic by touto praxi dochazelo
k nezadoucimu rozsifovani cookie fatigue? a zahlceni informacemi.

Dalsim aspektem, ktery ma vliv na svobodnost udéleni souhlasu, je redlny vztah
mezi obéma stranami. Nerovné postaveni mezi subjekty byva nejcastéji vykladano jako
postaveni zaméstnance a zaméstnavatele nebo jako postaveni cloveéka vici organu ve-
fejné moci.>* Jsou to nicméné pouze ptiklady, nikoli uzavieny vycet. Nerovnost v kon-
textu svobodnosti udéleni souhlasu Ize vnimat i mezi spotiebitelem3’ a podnikatelem,
pokud ma podnikatel vyznamnou pozici na trhu.5¢ Samotna nerovnost neni prekazkou
souhlasu jako validniho pravniho titulu pro zpracovani osobnich tdaji, ale je divodem
pro zvySenou opatrnost pii hodnoceni toho, zda byl souhlas udélen skutecné svobod-
né, a k vyzadovani souhlasu by se v té€chto vztazich mélo pfistupovat spise vzacné.>’
Pozice na trhu v ptfipadé¢ Mety je ddna nckolikaletym fungovanim jejich socialnich
siti, které byly po celou tuto dobu pfistupné uzivatelim zdarma a témeét kdekoliv na

51 Rozsudek Soudniho dvora Evropské Unie ze dne 4. 7. 2023 ve véci C-252/21, bod 43.

52 Tamtéz, bod 100.

53 Piehlceni uzivateltl neustalym ud&lovanim souhlasu a cookie listami. Srov. WEIN, T. Data Protection,
Cookie Consent, and Prices. Economies. 2022, Vol. 10, No. 12, s. 1.

54 European Data Protection Board, Opinion 08/2024 on Valid Consent in the Context of Consent or Pay

Models Implemented by Large Online Platforms.

Spotiebitel je slabsi smluvni strana. Zavéry SDEU a EDPB nicméné nenaznacuji, ze jakykoliv souhlas

udéleny spotiebitelem by mohl byt defaultné nesvobodny z povahy nerovnych spotiebitelskych vztahi.

Zaveéry SDEU a EDPB se v tomto kontextu zamétuji konkrétné na vztahy s podnikateli, ktefi maji vy-

znamné, az monopolni postaveni na trhu, coz se promita do povahy sluzby, kterou poskytuji a kterou chce

spotiebitel vyuzit bez nutnosti zpracovani osobnich tdaji. Vyznamnou pozici ma podnikatel naptiklad

kvili jedine¢nosti povahy sluzby nebo jedine¢nym vlastnostem sluzby.

56 European Data Protection Board, Opinion 08/2024 on Valid Consent in the Context of Consent or Pay
Models Implemented by Large Online Platforms.

57 Tamtéz, bod 98.
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svéte. Lidé si vytvorili vazby, které diky socialnim sitim snadno udrzuji, a zvykli si, ze
jsou socidlni sité soucasti jejich kazdodenniho Zivota. Specificka pozice na trhu spociva
v tomto piipadé i v tom, Ze vétSinu kontaktl ma uzivatel pravé naptiklad na Facebooku,
a pii vyuziti jiné sluzby by bylo komplikované vSechny pratele ¢i znamé presvédcit,
aby hromadné piesli na jiny komunikaéni kanal. Uzivatel by tim navic ztratil veskerou
historii, kterou na profilu vybudoval. Jedna se tedy jak o ,,pouhy* psychologicky, tak
i o ekonomicky efekt a o faktickou prakti¢nost. Tyto faktory mohou byt pro uzivatele
diivodem, pro¢ vnimaji danou socialni sit’ jako hlavni, pfisuzuji ji vysoky vyznam a sou-
hlas se zpracovanim osobnich udajt udéli. Na tento aspekt upozorniuje i EDPB ve svém
stanovisku k modelu pay or okay, kde uvadi, ze prave vazba vytvorena na dané socialni
siti miZe byt divodem naruseni svobodnosti souhlasu.>8

Potéad samoziejme existuje alternativa placeni, ale v tomto kontextu je dulezité, ze
sluzby Mety byly po cela dlouha Iéta zdarma, s ¢imz se poji urcity zvyk a predstava
¢loveka o tom, Ze za socialni sité se neplati, a pokud ano, je to nestandardni a neni to
nutné. V podstaté hraje vyznamnou roli skute¢nost, Ze si socialni sité své uzivatele ,,vy-
chovaly* zptisobem, Ze tento typ sluzby je poskytnut zdarma. Na svém pocatku samy
nastavily urcity obchodni model, ktery pro né a jejich cile nebyl dlouhodob¢ udrzitelny
a ktery s rozvojem technologickych moznosti zménily. To samo o sobé nemusi byt
problematické, pokud by zvolily zptisob financovani, ktery neni postaveny na nutnosti
zpracovani osobnich udaju.

Tuto specifickou pozici nemaji zpravodajské weby, kde si uzivatel dovede predsta-
vit alternativu placeni za papirovy vytisk a s nimiz uzivatele zpravidla nepoji n¢jaka
historie osobng&jsiho charakteru (fotografie, konverzace apod.), a proto mohou vice zva-
zit vzdani se dané sluzby za ucelem neplaceni ceny a neposkytovani osobnich udajt,
ptipadné pfejiti na jiny zpravodajsky web. Mozna i proto rakousky zpravodajsky web
der Standard, prvni, ktery pfisel na trh s modelem pay or okay,® zaznamenal po uvedeni
tohoto modelu mensi zisky, byt cilem jeho zavedeni bylo zachranit financovani tohoto
zpravodajstvi.o0

EDPB prisel se zajimavym argumentem, ze placeni by pro uzivatele mohlo pted-
stavovat negativni nasledek, tedy ,,trest za neudéleny souhlas.®! Neudé&leni souhlasu
nesmi mit pro uzivatele zadny negativni vliv, a proto EDPB spatiuje problém v tom, ze
placena verze je jedinou alternativou. Vnimani zaplaceni penéz za sluzbu jako ,,nega-
tivni nasledek® je z podnikatelského pohledu velmi pfisné a mohlo by nastavit Spatny
standard pro praxi do budoucna. Stejné tak je vhodné prijmout moznost nevyuziti sluz-
by jako rovnocennou variantu (ackoli ta prakticky neni zohlednéna ani v piipadé zakazu
implementace cookie walls). S tim se nicméné opét dostadvame do kolotoce s argumen-
tem, ze pokud byla sluzba 17 let zadarmo a béhem této doby se stala takovym fenomé-
nem, jakym se stal naptiklad Facebook, staveni uzivatele do pozice ,,bud’ zacne platit,
nebo sluzba nebude dostupna® skute¢né vede k tomu, ze uchyleni se ke tieti moznosti

58 Tamtéz, bod 108.
59 NOYBeu, c. d.

60 Tamtéz.

61 Tamtéz, bod 69-70.
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poskytnout osobni udaje — vyménou za to, co doposud mél, tedy sluzbu zdarma — neni
rozhodnuti odpovidajici skute¢né vili uzivatele.

V ekonomii se pro popis vztahu spotfebitele k hodnoté zbozi nebo sluzby pouzivaji
dva terminy: ochota pfijmout (nabidku) (WTA, willingness to accept) a ochota zaplatit
(WTP, willingness to pay).6? Ukazalo se, Zze pokud ma spotiebitel obdrzet penize za to,
ze prozradi své osobni Udaje, neni ochotny se svého soukromi vzdat ve prospéch vize
vydelku. Ochota spotiebitele chranit své soukromi se vSak snizuje, pokud je po ném
naopak vyzadovana aktivni platba za to, Ze osobni udaje sdileny nebudou.®? Jestlize
tedy sluzba byla dlouhodobé dostupna v§em zdarma, lze na zakladé takového métitka
nastaveni placeni jako alternativy pfedstavujici nezpracovani osobnich udaju skutec¢né
vnimat jako negativni nasledek, jakkoli takovy zavér na pocatku bez kontextu muze
znit absurdné.

SOUKROMI JAKO LUXUSNI ZBOZi

Ze je zaplaceni ceny nasledkem neudéleni souhlasu se zpracovanim,
neni podstatné jen pro nalezitosti souhlasu, ale promita se i do ochrany soukromi jako
zakladniho lidského prava. Pfedstavme si situaci, kdy je model pay or okay akceptovan
a ceny jsou nastavovany vicemén¢ libovolné. V momenté, kdy spotiebitel vyuziva vi-
cero sluzeb, které maji implementovany model pay or okay, stoupa i cena, kterou pravi-
deln¢ investuje do toho, Ze jej podnikatelé nesleduji. Pravo na soukromi by pak mohlo
byt pro nékteré uzivatele prakticky nedostupné z finan¢nich divodua. Jakozto zakladni
lidské pravo by vSak pravo na soukromi nemélo mit cenovku.%*

Ekonomicka stranka je pro podnikatele zasadni — zisk ostatné tvofi jeden z definic-
nich prvkt podnikani. Jednou ze stéZejnich otazek, kterou si musi klast podnikatelé pred
zavedenim modelu pay or okay, je prave nastaveni ceny, za niz budou sluzbu posky-
tovat. Tato otazka nastava jiz v ptipadé typickych paywalls, ale v ptipadé pay or okay
modelu je mnohem komplikovangjsi. Dalo by se dokonce fict, ze podnikatelé v tomto
fungovali v rezimu ,,zadarmo*. Tato zména situace placeni se pak promita v neochoté
uzivatell platit za néco, co je doposud penize nestalo. Neznamena to vSak, Ze by nasta-
val odliv uzivatel.65 Kromé toho je tu ale i dal$i aspekt, a sice ocenéni osobnich tidaju.

V zasad¢ se nabizi dv¢ varianty, jak dovozovat cenu pristupu k obsahu. Prvni se od-
viji od klasického paywall modelu, kde si podnikatel jednoduse ur¢i cenu, za jakou chee
obsah zpfistupnit. Ta zpravidla bude zahrnovat naklady na poskytovani obsahu a néjaky
vydeélek. Druhou variantou je ndhrada za ptijem, o ktery poskytovatel ,,ptichazi* skrze
reklamu v pfipadé¢, Ze mu uzivatel neudéli souhlas se zpracovavanim osobnich tdajt.
Takovy postup mtize byt vykladan tak, ze lidé, kteti chtéji chranit svoje soukromi, plati

62 ACQUISTI, A. — JOHN, L. K. — LOEWENSTEIN, G. What Is Privacy Worth? Online. The Journal of
Legal Studies. 2013, Vol. 42, No. 2, s. 259.

63 Tamtéz, s. 265.

64 MULLER-TRIBBENSEE — MILLER — SKIERA, c. d., s. 73.

65 Tamtéz, s. 36.
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»extra®.%0 Studie ptitom ukazuje, Ze poskytovatelé zpravidla cenu predplatného za ob-
sah nepocitaji na zakladé piijma z reklamy,®’ ale nastavuji cenu za piistup k obsahu tak,
ze jeji vySe presahuje vydélek plynouci od uzivatelt, kteti udéli souhlas se zpracovanim
jejich osobnich idaja.68

Dle zavéra NOYB vyplyva, ze primérny uzivatel by rocné za neudélovani souhlast
na v8ech platformach v modelech pay or okay zaplatil ptiblizné 8 000 eur,% pokud by
se staly praxi v bézné pouzivanych aplikacich a na popularnich webovych strankach. Je
to nicméng teoreticky odhad do budoucna, pro ilustraci nyni postaci pracovat s ¢astkou
klidné i desetkrat nizsi, tedy 800 eur (v pfepoctu cca 20 000 K¢). I tato desetinova ¢astka
se zda byt za rocni zuctovaci obdobi iracionalni a tézko si predstavit, ze by spotiebitelé
chtéli — nebo si mohli dovolit — platit dvacet tisic korun ro¢né proto, aby nebyli vysta-
vovani cilenym reklamam a aby nemuseli sdilet své osobni tdaje. Kromé toho, ze se
zde opét mizeme dostat k argumentu skute¢né svobodného udé€leni souhlasu, bude pro
spotiebitele tato castka zpravidla pfedstavovat vyraznou financni zatéz a siln¢ narusovat
ptistup k zakladnimu lidskému pravu na soukromi. Uzivatel Seznamu, ktery si zaplati
za nezpracovavani osobnich udaji, se reklamam nevyhne. Pouze nebudou cilené. Meta
v placené verzi nabizi Facebook zcela bez reklam. Finan¢ni zatéz na spotiebitele by
bylo mozné snizit praveé zavedenim varianty piistupu k obsahu s necilenymi reklamami,
ktera by byla levné&jsi nez varianta zcela bez reklam.’® Navic podnikatel mize zavést
kontextovou reklamu, ktera sice pfinasi mensi vydelky nez ta cilena, ale vétsi vydelky
nez nahodna reklama.”!

Dalsim argumentem pro kontextovou reklamu nebo placenou verzi s ndhodnymi
reklamami je dodrzeni zasady minimalizace. V ptipad¢€ personalizované reklamy musi
podnikatel brat v uvahu princip minimalizace a shromazd’ovat pouze takové osobni
udaje (mnozstvi i druh), které jsou nezbytné potieba pro naplnéni ucelu personalizace
reklamy. Pfi personalizaci miize argumentovat tim, Ze ¢im vice informaci podnikatel
o spotiebiteli ma, tim Iépe mize reklamu zacilit. Tento piistup by vSak vedl k umoznéni
sbéru nekoneéného mnozstvi a druhd osobnich udajt, coz neni v souladu se zasadou
minimalizace. T¢zko tedy prokazat, jaké udaje spolecnosti skutecné potrebuji za ticelem
personalizace reklamy a jak tyto uidaje ziskavaji. I tento argument by mohl byt motivaci
prijmout variantu s takovymi reklamami a cenou, kterd bude pro spotiebitele schiidnéjsi.

STANOVISKA NARODNICH DOZOROVYCH ORGANU A EDPB

Nejznaméjsi ptipady stiznosti proti pay or okay modeliim se pied dozo-
rové organy dostaly v Rakousku a v Némecku. Némecké dozorové organy uznaly, ze
placend verze pfistupu ke sluzbadm je relevantni alternativou k pozadavku na udé€leni

66 Tamtéz.

67 Tamtéz, s. 24.

68 Tamtéz, s. 4.

6 NOYBeu, c. d.

70 MULLER-TRIBBENSEE — MILLER — SKIERA, c. d., s. 7.
71 Tamtéz, s. 42.
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souhlasu s cookies.” To plati za pfedpokladu, Ze jsou naplnény legislativni pozadavky
na zpusob udéleni souhlasu s ohledem na ochranu osobnich tdaji. V ramci alternativ-
nich variant pfistupu k obsahu by mély uzivatelim podle némeckych autorit byt v obou
ptipadech nabidnuty rovnocenné sluzby.”® V piipadé placené varianty by vSak nem¢l
byt vyzadovan dalsi souhlas se zpracovanim cookies, resp. osobnich udaji, v ramci
klasické cookie listy. V ptipadé varianty udéleni souhlasu se zpracovanim tdaji musi
souhlas dostate¢né napliiovat pozadavky na granularitu.’*

Rakousky utad pro ochranu osobnich udajii uvedl Sest bodt, jimz podnikatelé pii
zavadéni pay or okay modelu musi vénovat pozornost.”® Tato stanoviska byla vyhoto-
vena piedtim, nez Evropsky sbor pro ochranu osobnich tidajti vydal vlastni stanovisko,
kterym by se narodni autority mohly inspirovat v pfipad¢ rozhodovani jednotlivych
pripadu.

Prvnim z nich je obecna povinnost postupovat pii zpracovani osobnich tidaji v sou-
ladu s pravnimi pfedpisy. Vzhledem k tomu, Ze je zpracovani v tomto piipade zalozeno
na souhlasu, jedna se zejména o pozadavky na souhlas, zejména na svobodné ud¢leni
souhlasu. Druhou podminkou pro zakonné zavedeni pay or okay modelu je naplnéni
predpokladu, ze poskytovatel sluzeb neni organem vefejné moci. Tento faktor by mohl
ovlivnit jednak svobodu udé¢leni souhlasu, jednak pfistup jednotlivet k verejné moci,
coz by potencialné¢ mohlo ohrozit vykon jejich dalSich zdkladnich prav. Dalsim divo-
dem pro zavedeni této podminky mohla byt skute¢nost, ze organy vefejné moci mohou
¢init pouze to, co jim zékon uklada, a zavedeni modelu pay or okay by bylo v rozporu
s touto zasadou. Dalsi bod rovnéz omezuje mnozinu subjektt, které mohou model zava-
dét. Nemély by tak Cinit ty spolecnosti, které maji vyluény vztah k nabizenému obsahu
nebo sluzbam, tedy naptiklad takové, jez maji vefejné, resp. obecné prospésné poslani
nebo které jsou poskytovateli univerzalnich sluzeb. Obdobné rakousky ufad z této mno-
ziny moznych subjekti vyloucil spolecnosti, které maji monopolni nebo kvazi-mono-
polni postaveni na trhu — v navaznosti na stanovisko EDPB, které popisuje vyznamné
postaveni online platformy na trhu, by mozna rakousky ufad podiadil do této mnoziny
i spole¢nost Meta.

Posledni dva body se tykaji samotného placeni. Prvni z nich se vénuje vysi ceny,
kterou by méli uzivatelé zaplatit v pfipade, kdy nebudou s podnikatelem sdilet své osob-
ni udaje. Vyse této ceny by dle rakouského dozorového organu méla byt ,,pfimétena
a spravedliva®. Ke stejnému zavéru dochazi i francouzsky tifad pro ochranu osobnich
udaji,’® podle n&jz musi byt podnikatel schopen vysi ceny fadné odtivodnit a v ramci
naplnéni zasady transparentnosti by mél toto odivodnéni i uvetejnit. Pokud se ji
uzivatel rozhodne zaplatit, nemaji byt nasledné sbirany jeho osobni tdaje pro ucely

72 Die Datenschutzkonferenz. Beschluss der Konferenz der unabhidngigen Datenschutzaufsichtsbehdrden des
Bundes und der Lander [online]. 22. 3. 2023 [cit. 2024-06-24]. Dostupné na: https://www.datenschutzkonferenz
-online.de/media/pm/DSK_Beschluss Bewertung von Pur-Abo-Modellen auf Websites.pdf.

73 Tamtéz.

74 Tamtéz.

75 FAQ zum Thema Cookies und Datenschutz. In: Osterreichische Datenschutzbehorde [online]. 20. 12. 2023
[cit. 2024-06-20]. Dostupné na: https://www.dsb.gv.at/download-links/FAQ-zum-Thema-Cookies-und
-Datenschutz.html#Frage 9.

76 Cookie walls: la CNIL publie des premiers critéres d’évaluation.
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personalizované reklamy.”” Od toho se také odviji ptipadné nasledné pouziti cookie listy
v ptipadé, ze se uzivatel rozhodne zaplatit finan¢ni ¢astku namisto poskytnuti osobnich
udaji. Pokud webova stranka nepotiebuje udaje za zadnym jinym ucelem nez personali-
zovanou reklamou, neméla by se uzivatelim cookie lista po zaplaceni vstupu na webovou
stranku vtibec zobrazovat. Jestlize je po uzivatelich vyzadovan souhlas se zpracovava-
nim souborti cookies i po vstupu na web, mély by byt dostate¢né disledné popsany divo-
dy, k nimZ budou pouzity, a mezi témito ucely by neméla byt personalizovana reklama.’®

Oba dozorové organy tedy v zasade¢ pripoustéji dovolenost modelu pay or okay za
danych podminek. Je vSak tfeba upozornit, ze kazdy z dozorovych organt zaujimal
stanovisko na zaklad¢ daného ptipadu, ktery fesil, a rozhodoval tedy s ohledem na
specifika danych okolnosti. Tyto tfi zminované autority dbaji zejména na svobodnost
udéleni souhlasu a granularitu tak, aby byl souhlas udélen v souladu s pravidly pro
ochranu osobnich udajt.

Doposud nejvyznamngjsi a nejpropracovanéjsi stanovisko k problematice pay or
okay ptinesl Evropsky sbor pro ochranu osobnich udaju, které se prozatim soustiedi na
velmi velké platformy a které slibuje nasledné dalsi stanovisko vénujici se problematice
i v kontextu jinych poskytovatelt online sluzeb. Nizozemsky, norsky a némecky
dozorovy tfad z diivodu rozsifenosti tohoto modelu, a také s ohledem na rozhodnuti
SDEU ve véci Meta v Bundeskartellamt, EDPB vyzvaly k vytvofeni takového
stanoviska a které by poslouzilo jako voditko pfi rozhodovani podnétl a stiznosti.”®
EDPB se ve svém stanovisku pfi posuzovani ptipustnosti modelu pay or okay silné
opira o formulaci Soudniho dvora z uvedeného rozsudku. Svéd¢i tomu argumenty, kte-
ré EDPB uvadi jako problematické — jsou jimi jiz vy$e uvedené divody (ne)svobodné
udéleného souhlasu. Stejné tak EDPB upozoriiuje i na riziko vnimani osobnich udaja
jako komodity. Skrze zminéné problematické aspekty budi stanovisko dojem, ze EDPB
model pay or okay schvaluje pouze proto, aby nebylo v rozporu se zavéry SDEU. Samo
ostatné upozornuje na skutecnost, ze SDEU neprovedl diislednou analyzu potencialnich
rizik ptijimani tohoto modelu.80

Narodni dozorové organy pracuji s modelem pay or okay jako s alternativou ke
cookie walls. Soudni dvir EU s ni pak pracuje jako s legalni alternativou k nezakon-
nému zpracovani zalozeném na smlouvé nebo opravnéném zajmu. Evropsky sbor pro
ochranu osobnich tdaji po komplexnim hodnoceni neshledava pay or okay jako do-
state¢ny model zajist'ujici ochranu osobnich udaji a shledava potiebu dalsi alternativy.
EDPB vydal své stanovisko prozatim pouze pro velmi velké online platformy, jako
jsou napfiklad socialni sité provozované Metou. Nepopira v principu moznost legal-
nosti modelu pay or okay, zejména z divodu predchoziho schvaleni Soudnim dvorem,
jednim dechem vs§ak dodava, Ze prakticky v takovych ptipadech nebude mozné naplnit

77 FAQ zum Thema Cookies und Datenschutz. In: Osterreichische Datenschutzbehérde [online]. 20. 12. 2023

[cit. 2024-06-20]. Dostupné na: https://www.dsb.gv.at/download-links/FAQ-zum-Thema-Cookies-und
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pozadavek na svobodné udéleny souhlas.8! Proto pozaduje dal$i alternativu, ktera by
byla zdarma a ktera by zaroven nezahrnovala zpracovani osobnich udaji.82 EDPB tim
v podstaté oklikou fikd, ze model pay or okay v téchto ptipadech v souladu se zdkonem
neni. Tim spiSe umocnuje pocit, ze vychodisko dovolenosti tohoto modelu vychazi
pouze z predchoziho rozhodnuti SDEU.

ZAVER

Obchodni model pay or okay je implementovan poskytovateli obsahu na
internetu za uc¢elem kompenzace vydelku uslého v pripadech, kdy uzivatel neudéli sou-
hlas se zpracovanim osobnich tdajii v ramci bézné cookie listy a poskytovatel tak nema
moznost vyuzit personalizovanou reklamu jako zdroj zisku. S obchodnim modelem,
ktery umoziuje poskytnout osobni udaje jako protiplnéni za sluzbu, pocita smérnice
o digitalnim zbozi a digitalnich sluzbach. Pfesto je za pielomovy povazovan nedavny
rozsudek Soudniho dvora Evropské unie, z jehoz analyzy plyne, Ze souhlas v téchto
ptipadech pfedstavuje jediny mozny pravni titul pro personalizovanou reklamu. Za-
roven upozoriuje na potfebnost alternativniho ptistupu ke sluzb¢ pro uzivatele, ktefti
souhlas ude¢lit nechtéji. Evropsky sbor pro ochranu osobnich udajti ve svém stanovisku
vyzdvihuje skutecnost, Ze otdzka piipustnosti modelu pay or okay nebyla hlavnim téma-
tem rozsudku SDEU, ktery z toho diivodu neproved! diislednou analyzu vSech aspekti.
EDPB se drzi zavéra rozhodnuti Soudniho dvora a tento model neodmita, nicméné
shrnuje mnoha tuskali, na jejichz zdkladé lze legalnost tohoto modelu povazovat za
nedosazitelnou. Témi je zejména problém nerovného postaveni, svobodnost udéleného
souhlasu a vyse ceny. Zarovei se priklani k potiebé zavést vedle moznosti placeni nebo
udéleni souhlasu jesté moznost tieti, za uc¢elem zajisténi skuteéné svobody rozhodovani,
a to zejména z diivodu postaveni velkych online platforem na trhu. Takovy zavér mtze
vyznamné ovlivnit jak dal$i vyvoj spolecnosti Meta a jejich socialnich siti, tak dalSich
poskytovatell, ktefi nad timto modelem uvazovali. Zakladni specifikum, které bude
hrat roli pfi hodnoceni ptipustnosti praktiky pay or okay, predstavuje postaveni posky-
tovatele na trhu a roli mtze hrat také typ poskytované sluzby — socialni sité spocivajici
v angazovanosti uzivatelll, zpravodajské weby s pasivnimi Ctenafi a pfipadn¢ i dalsi.

Pfi hodnoceni modelu pay or okay velmi zalezi na thlu pohledu a nemélo by se
zapominat ani na jeden z nich: ¢lovek jej muze vnimat v podstaté jako paywall, ktery
nabizi tu vyhodu, Ze misto zaplaceni je mozné ud¢lit souhlas se zpracovanim osobnich
udaju. V tomto ptipadé¢ se zda zavedeni modelu pay or okay neskodné a pomérné raci-
onalni. Dokonce je vyhodny pro uzivatele, kterym na soukromi tolik nezalezi, a naopak
nejsou zpravidla ochotni za sluzbu platit. Druhy pohled bere v uvahu historicky kontext
arozhodovaci vyvoj, ktery k pfijeti tohoto modelu vedl. U zpravodajskych webi to bylo
financovani provozu. Diivodem jeho zavedeni spole¢nosti Meta nebyla ani snaha pomo-
ci uzivatelium po finanéni strance, ani financovani provozu. Duvodem byla skute¢nost,

81 Tamtéz, bod 179.
82 Tamtéz, bod 17, 72 a nasl.

146



ze dlouhodobé nezdkonnym zplisobem zpracovavala osobni tidaje uzivateld, a aby Meta
meéla moznost dale piisobit na unijnim trhu a zaroven nepfisla o osobni daje, musela
pristoupit k takovym opatienim, ktera by zajistila soulad s unijnim pravem. Svoji rele-
vanci ma také moznost rozhodnuti uzivatele sluzbu nevyuzivat. Model nicmén¢ neni
podnikatelem nastaven proto, aby si uzivatel vybral tuto moznost (odejit), ale pfedpo-
klada se, ze si vybere jednu z variant pay, nebo okay.

Beze snahy zpochybnit, ze za sluzby (resp. praci) se patii platit, se 1ze ptiklonit
k problemati¢nosti modelu pay or okay. Ta spociva zejména ve zvoleném zpusobu fi-
nancovani. Neni problém platit za sluzbu jako takovou, problematickym jej tvoii za-
komponovani osobnich udajt, které k financovani sluzby slouzit nemaji. Pro podnika-
tele by proto bylo vhodné zvolit alternativni zptisob financovani jejich provozu, jestlize
necht¢ji sluzbu dat za paywall zcela, coz by se s ohledem na historicky vyvoj logicky
setkalo s vysokou vlnou nevole uzivateld. Pripadné je mozné zvolit jiny typ reklamy,
jako je reklama kontextova. Ptistup spocivajici v jiném zptisobu financovani, respektive
v jiném zpusobu nastaveni dostupnosti sluzby ostatné¢ reflektuje i uvedené stanovisko
EDPB. Zavér EDPB ptedpokladajici celkem 4 mozné varianty je vSak idealizovany
a v praxi si jej Ize jen tézko predstavit.

Pripad Mety je specificky a pii hodnoceni modelu pay or okay na jejich socialnich
sitich je nezbytné ptihlédnout také k povaze sluzby a k dlouholeté zkusSenosti uziva-
telt, ktefi ji vyuzivali zdarma. Toto specifikum se tolik netyka zpravodajskych webi.
Ackoli pozadavek na svobodny souhlas plati i pro né¢ a nelze z néj slevit, posuzovani
modelu pay or okay u zpravodajskych sluzeb by mohlo byt diky jejich povaze mirngjsi.
I u médii 1ze ale vdnesni dob¢ hovorit o jistém lock-in efektu, a to s ohledem na jejich
zameéteni, vlastnika nebo zpisob interpretace faktd. Roli hraje také skutecnost, ze
zpravodajskych webl existuje nepifeberné mnozstvi a v piipadé neochoty platit nebo
udélit souhlas je pro uZzivatele relativné snadné najit obdobné médium, ze kterého mtize
informace Cerpat. V kazdém piipadé¢ hraje vyznamnou roli i vysSe ceny, ktera by neméla
byt pro uzivatele odrazujici a poSkozujici. Narodni autority zdUraznuji, Ze cena ma
byt pfimétena a férova, ale doposud chybéji konkrétni voditka, kterd by podnikatelim
pomohla Iépe se zorientovat v tom, jak model nastavit tak, aby se v budoucnu neocitli
v hledacku dozorovych organti. Stanovisko EDPB se netyka vSech podnikatelti a narod-
ni ufady zduraziuji potiebu posuzovat kazdy piipad zvlast. Podnikatelé se tedy ocitaji
v nejisté pozici. Primarné by proto méli zvazit jiné moznosti financovani, naptiklad
kontextualni reklamu nebo prémiovy obsah pro platici uzivatele. Pokud se rozhodnou
ptiklonit k modelu pay or okay, neméli by nastavovat cenu, ktera bude pro uzivatele
odrazujici, a méli by si pohlidat zpracovani cookies v placené varianté. Prokazi dobry
umysl také tim, pokud se vyhnou dark patterns a tadn¢ naplni zasadu transparentnosti
a uzivatelim srozumitelné a stru¢né vysvétli, na jakém zaklade jim byla konkrétni cena
urcena a jaké zmény pro né¢ model znamena.
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This article deals with some issues of legal regulation of the association of unit owners as
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I. UVOD

SpoleCenstvi vlastnikl jednotek! (dale jen ,,spolecenstvi®) je zvlastni prav-

nickou osobou upravenou v pravnim fadu CR v ramci Gpravy bytového spoluvlast-
nictvi.2 Spoledenstvi vznika vyhradné za ucelem spravy domu a pozemku (dale jen
»sprava domu*), pti¢emz dokud bytové spoluvlastnictvi konkrétni nemovité véci trva,

1

Laicka (a bohuzel Casto i odborna) vefejnost zZije v mylném ptesvédéeni, ze zakonodarce piijetim ob¢an-
ského zakoniku s t¢innosti od 1. 1. 2014 , pfejmenoval* spolecenstvi vlastnikti jednotek na spolecenstvi
vlastnikd. To ovSem neni pravda, nebot’ § 1183 odst. 2 ObEZ upravuje pojem spolecenstvi vlastniki jako
pouhou legislativné technickou zkratku. Stejné tak pouzivaji pojem spolecenstvi vlastnikt jednotek i jiné
zakony [napf. § 710 odst. 2 zakona ¢. 90/2012 Sb., o obchodnich spole¢nostech a druzstvech (zakon
0 obchodnich korporacich), ve znéni pozdéjsich piedpist; § 183 a § 187 odst. 4 zakona ¢. 283/2021 Sb.,
stavebni zakon, ve znéni pozdé&jsich predpist; aj.].

De lege lata existuji v Ceské republice dva druhy bytového spoluvlastnictvi, a to bytové spoluvlastnictvi
podle zakona €. 89/2012 Sb., ob¢ansky zakonik, ve znéni dalsich piedpist (dale jen ,,ObEZ), a bytové spo-
luvlastnictvi podle zakona ¢. 72/1994 Sb., kterym se upravuji nekteré spoluvlastnické vztahy k budovam
anékteré vlastnické vztahy k bytim a nebytovym prostorim a dopliiuji nékteré zakony (zakon o vlastnictvi
bytil), ve znéni pozdéjsich piedpist (dale jen ,,BytZ*). Tato dichotomie pak ma za nasledek existenci dvou
typt jednotek, a to jednotek vymezenych podle ObEZ a jednotek vymezenych podle BytZ. Pravni tprava
spolecenstvi je vSak jednotné upravena v obcanském zakoniku a pouzije se pro vSechna spolecenstvi bez
zietele k tomu, zda vznikla pfed nebo po 1. 1. 2014 (s vyhradou pfechodnych ustanoveni k ob¢anskému
zakoniku; o tom se vSak zde nepojednava).

© 2024 The Author. This is an open-access article distributed under the terms of the Creative 149
Commons Attribution License (http://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



je povinna jeho existence (az na vyjimky). Vzhledem k velkému rozsahu a slozitosti
zakonné upravy spolecenstvi se tento ¢lanek zabyva pouze nékterymi otazkami jed-
nak pravni osobnosti spolecenstvi, jednak nékterymi s tim bezprostiedné souvisejicimi
otazkami.

Pravni iprava spolecenstvi je ve své vyznamné ¢asti pravni tpravou kogentni po-
vahy, nebot’ spoleenstvi je pravnickou osobou. Pravni uprava spolecenstvi je pravni
upravou osobniho statutu pravnické osoby, jez ze své povahy neni a ani nemuze byt
(zejména v klicovych otazkach normativni regulace) zcela nebo prevazné dispozitivni
povahy. Vyse uvedené samoziejmé nic neméni na skute¢nosti, ze spolecenstvi je sou-
kromopravni pravnickou osobou.

Spole¢enstvi ma pouze jediny, zakonem dovoleny pfedmét, resp. ucel ¢innosti, totiz
spravu domu v rozsahu stanoveném v § 1189 a nésl. Ob¢Z. Jakykoliv jiny predmét
¢innosti spolecenstvi neni upraven a vzhledem ke kogentni povaze § 1194 odst. 1 ObcZ
ani dovolen.

Zakonem stanoveny pfedmét ¢innosti spoleCenstvi neni opravnén vykonavat jiny
subjekt vedle nebo misto spolecenstvi (spole¢enstvi nemuze byt nahrazeno pravnic-
kou osobou jiné pravni formy). To nevylucuje, aby za ti€elem zajisténi tzv. operativni
spravy byl smluvné opatfen jiny subjekt, ktery vsak spravu domu vykonava na zakladé
smluvniho zmocnéni spolecenstvi, a tudiz odvozené od tc€elu vzniku a existence spo-
leGenstvi.?

Spole¢enstvi ma svoji vlastni pravni osobnost, tj. zpuisobilost k praviim a povinnos-
tem (§ 15 odst. 1 Ob¢Z).4

Pojmovée vzato patii spolecenstvi mezi soukromopravni sdruzeni osob (soukromo-
pravni korporace), a to i tehdy, je-li jednoclenné (§ 210 odst. 2 Ob¢Z). Vzhledem k tomu
mizZe ¢init vSe, co mu zadkon nezakazuje (¢l. 2 odst. 3 LPS).5

Spolecenstvi bezvyjimecné vzdy vznika a trva podle principu ,,jedno spolecenstvi
pro spravu jediného domu“.6

Pravni osobnost spole¢enstvi se fidi pravnim fadem CR. Timto pravnim fadem se
fidi i nazev a vnitini poméry spolecenstvi, poméry mezi spolecenstvim a jednotlivy-
mi ¢leny spolecenstvi, vzajemné poméry ¢lent spolecenstvi, ruceni ¢lenti spoleéenstvi
za dluhy spolecenstvi, ureni, kdo za spolecenstvi jako ¢len jeho statutarniho orgénu
pravné jedna, a zanik spoledenstvi (§ 30 odst. 1 ZMPS7). Spoleéenstvi lze zalozit pouze
podle pravniho ¥adu CR a po celou dobu svého trvéani se fidi pouze pravnim fadem CR
(§ 30 odst. 3 véta prva ZMPS).

3 Usneseni Vrchniho soudu v Praze ze dne 18. 10. 2017, sp. zn. 7 Cmo 13/2017. Pravni rozhledy. 2017,
ro¢. 15, ¢. 23-24, s. 856 a nasl.

4 Pravni osobnost pravnické osoby je vzdy odlisna od pravni osobnosti jejich ¢lentl. Viz administrativni roz-
hodnuti Nejvyssiho spravniho soudu CSR, publikované v tzv. Bohuslavove sbirce pod ¢. 1 256 (z . 1922).

5 Nalez Ustavniho soudu ze dne 13. 2. 1995, sp. zn. IV. US 8/93. Shirka ndlezii a usneseni Ustavniho soudu.
Svazek 3, s. 35 a nasl.

6 Pfedmétné pojeti je velmi rigidni a nikoliv univerzalni. V fadé vyspélych stati je dovolena existence jediné
spravcovské korporace pro spravu vice nez jednoho domu. Lze uvést napt. Francii (¢l. 1 zakona ¢. 65-577
ze dne 7. 7. 1965 urcujiciho statut spoluvlastnictvi budov, ve znéni pozdgjsich piedpisit) nebo Slovensko
(§ 7 odst. 8 zakona Narodni rady ¢. 182/1993 Z. z., o vlastnictvi byt a nebytovych prostort, ve znéni
pozdgjsich piedpisu).

7 Zakon ¢. 91/2012 Sb., o0 mezinarodnim pravu soukromém, ve znéni pozdéjsich piedpisti.
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Spolecenstvi neni urceno k podnikatelské ¢innosti; jde o neziskovou pravnickou
osobu. Oznaceni je to ov§em matouci, resp. nepiesné. Pro primo kazda (tj. i neziskova)
pravnicka osoba musi mit ziskové nebo alespon vyrovnané hospodaieni, jinak se drive
¢i pozdéji dostane do stavu tpadku, jenz mize byt i po dost dlouhou dobu jen latentni.
Pro secundo (ne)ziskovost pravnickych osob je dana tim, jakym zptisobem pravnicka
osoba naklada s dosazenym ziskem, tedy zda jej pouzije formou rozdé¢leni podilii na
zisku svym ¢lenlim nebo zda jej pouzije na n¢jaky vefejné prospésny, resp. obecné
bohuliby ucel — jen takové je stricto sensu mozno oznacovat za neziskové pravnické
osoby. Takovy el ovSem spoleCenstvi nema; jeho neziskovost je definovana tim, ze
¢lenové spolecenstvi hradi jen ekonomicky opravnéné naklady spravy domu, pficemz
veskery zisk® je urcen toliko k zajisténi spravy domu.

II. VYMEZEN{ PRAVNI OSOBNOSTI SPOLECENSTVI
1.1 ZAKLADNI OTAZKY

Spolecenstvi ma pravni osobnost omezenou (specialni); je opravnéno pou-
ze k praviim a povinnostem v mezich svého zdkonem dovoleného predmétu ¢innosti.
Mimo tento ramec neni spoleéenstvi k praviim a povinnostem viibec zptsobilé.

Pravni osobnost spolecenstvi lze vymezit tak, Ze spolecenstvi je zptsobilé mit prava
a povinnosti souvisejici vyhradné se spravou domu, jenz je jedinym dovolenym pied-
métem ¢innosti. Spolecenstvi ve vécech spojenych se spravou domu nekona z povéfeni
¢lent spolecenstvi, nybrz vykonava sva prava a povinnosti jako by samo bylo vylu¢nym
vlastnikem celé nemovité véci v bytovém spoluvlastnictvi.”

Zakonna uprava pravni osobnosti spolecenstvi je obsazenav § 1194 odst. 1 a § 1196
ObcZ.

Spolecenstvi je nepodnikatelem, coz zietelné plyne z jeho jediného zdkonem dovo-
leného predmétu ¢innosti, totiz spravy domu; jakékoliv podnikatelské opravnéni nesmi
byt spolecenstvi vydano.

Spolecenstvi mtize pravné jednat jen v mezich svého ucelu se cleny spolecenstvi
i s tfetimi osobami. Spolecenstvi muze vlastnim jménem vymahat plnéni povinnosti
ulozenych jednotlivym ¢lentim spolecenstvi k tomu pfisluSnym organem spolecenstvi.
Je povinnosti statutarniho organu postarat o realizaci jednotlivych povinnosti stanove-
nych pravnimi piedpisy, stanovami a usnesenimi shromazdéni, a to z vlastni iniciativy
a bez ohledu na pfipadny pozadavek stanov na ptredchozi rozhodnuti shromazdéni ve
véci. Naproti tomu, pokud by mélo dojit k prominuti povinnosti né¢kterému ¢lenovi
spolecenstvi nebo neuplatnéni prava spolecenstvi vli¢i nékterému ¢clenovi spolecenstvi,
je nezbytné piedchozi rozhodnuti shromazdéni, ledaze jde o zalezitost marginalni svym
vyznamem nebo rozsahem.

8 Prakticky jediny zisk, kterého mtize spolegenstvi dosahovat, aniz by porusilo zakonné predpisy limitujici
jeho ¢innost, je Girokovy vynos z finan¢nich prostiedkd ulozenych na bankovnich uétech spoleéenstvi.
9 Usneseni Nejvyssiho soudu ze dne 22. 8. 2016, sp. zn. 26 Cdo 5610/2015, ASPI JUD335386CZ.
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Jestlize vznikne jednomu nebo vice ¢lentim spolecenstvi pravo v disledku vady
jedné nebo vice jednotek, je spolecenstvi opravnéno jej zastupovat pii uplatiovani
téchto jejich prav. Jde o zvlastni zakonné zastupci pravo spolecenstvi, jehoz smyslem
je zamezeni velmi neefektivni situace, kdy kazdy ¢len spoleCenstvi musi vici osobé
odpovédné za vady samostatné uplatiovat sva prava tykajici se spole¢nych ¢asti.10-11

Spoleéenstvi miize zastupovat ¢leny spolecenstvi také v ptipade, kdy ptjde o vady
byt nebo nebytovych prostord, jez jsou soucastmi jednotlivych jednotek podle ObcZ
nebo jednotkami podle BytZ, byt ptijde o vyjimec¢nou situaci, nebot’ prava z takovych
vad bude uplatiiovat zpravidla sam ¢len spoleCenstvi; praktické to v§ak mize byt, bude-
-1i se napf. stejna vada tykat vétsiho mnozstvi jednotek.!2

Vyse uvedené pozitivni vymezeni dopliiuje zakon nékterymi vyslovnymi restrikcemi
a piikazy.

Predné spolecenstvi ani nesmi podnikat ani se piimo ¢i neptimo podilet na podnikani
nebo jiné ¢innosti podnikatel nebo byt jejich spolecnikem nebo ¢lenem. Tato Gprava
vyslovné zakazuje nejen podnikani, nybrz i jakoukoliv tcast v obchodnich korporacich
(neni dovoleno ani nabyti Gi¢astnickych cennych papiri v akciové spole¢nosti ani ¢len-
stvi v bytovém druzstvu). Zakazano je i uzavieni smlouvy o tiché spole¢nosti, nebot
i zde jde nepochybné o participaci na podnikani jiné osoby. Zakazano je i investovani
v investi¢nim nebo podilovém fondu, nebot’ i to je nepfimé podileni se na podnikani
jiné osoby.!3

Jestlize spolecenstvi rozsah své pravni osobnosti piekroci, je takové pravni jednani
spolecenstvi — bez zietele k dobré viie tietich osob — vzdy absolutné neplatné pro poca-
te¢ni nemoznost plnéni (§ 580 odst. 2, § 588 ObcZ).

Povinnost vydat bezdivodné obohacenti, resp. pen¢zitou ndhradu za né&j sveédci oso-
b¢, jez toto bezdiivodné obohaceni ziskala. V ptipadé domu stojiciho na cizim pozemku
se — neni-li zde pravni divod takového uziti pozemku — na tkor vlastnika pozemku
bezdtivodné obohati jednotlivi ¢lenové spoledenstvi.!4 Ze zadného ustanoveni zakona
ptitom neplyne, ze by povinnost vydat bezdiivodné obohaceni pfechédzela na spole-
Censtvi.!?

Spolecéenstvi je povinno uchovavat po celou dobu trvani bytového spoluvlastnictvi
oveienou projektovou dokumentaci, dokumentaci pro provadéni stavby, dokumenta-
ci stavby, doslo-li k odchylce od dokumentace pro povoleni stavby, popt. dokumen-

4

taci skuteéného provedeni stavby, véetné jeji geodetické ¢asti, nebo pasport stavby,

10" Spoleénymi ¢astmi se rozumi jednak spoleéné ¢asti nemovité véci podle Ob¢Z, jednak spoleéné ¢asti domu
a pozemek podle BytZ.

11 Bylo jiz na podkladé § 9 BytZ dovozeno, Ze spolecenstvi miize smluvné (vlastnim pravnim ukonem) nabyt
a posléze vykonavat pravo na bezplatné odstranovani vad spole¢nych ¢asti domu, jez se projevi v dohod-
nuté dobg; toto pravo lze podradit pod rezim spravy domu podle § 9 BytZ, jelikoz jeho realizace napliuje
ucel ¢innosti spolecenstvi spocivajici v zabezpecovani oprav spolecnych ¢asti domu. Rozsudek Nejvyssiho
soudu ze dne 16. 6. 2015, sp. zn. 26 Cdo 811/2015 (civ. R 6/2017).

12 Usneseni Nejvyssiho soudu ze dne 14. 9. 2022, sp. zn. 26 ICdo 28/2022, ASPI JUD840258CZ.

Shodné J. HOLEJISOVSKY in: SPACIL, J. — KRALIK, M. a kol. Obcansky zdkonik: komentdr: III. dil.

2. vyd. Praha: C. H. Beck, 2021, s. 944.

14 Usneseni Nejvyssiho soudu ze dne 16. 12. 2015, sp. zn. 28 Cdo 2467/2015, ASPI JUD319820CZ.

15 Rozsudek Nejvyssiho soudu ze dne 11. 4. 2012, sp. zn. 29 Cdo 3630/2010 (civ. R 124/2012).
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rozhodnuti, osvédceni, souhlasy a jiné dulezité doklady tykajici se stavby; dokumentaci
lze uchovavat i v elektronické formé [§ 167 pism. d) StavZ].1¢
Je-1i stavebni zamér realizovan na nemovité véci v bytovém spoluvlastnictvi nebo
jeji ¢asti, udéluje zakonem pozadovany souhlas vlastnika stavby s realizaci zaméru ve
stavebnim fizeni pouze spoleCenstvi (§ 187 odst. 4 StavZ); tim neni dotéena povinnost
predchoziho uzavieni smlouvy o vystavbé, zmény prohldseni vlastnika nebo piijeti
usneseni shromazdéni.
Pro tucely spravy domu je spolecenstvi opravnéno sjednavat smlouvy tykajici se
zejména (§ 10 BytSpIN):17
a) zajiSténi ¢innosti spojenych se spravou domu,
b) zajisténi dodavek sluzeb spojenych s uzivanim spoleénych ¢asti' a spojenych s uzi-
vanim jednotek, nejde-li o sluzby, jejichz dodavky si vlastnici jednotek zajistuji
u dodavatele piimo,
¢) pojisténi domu,!?
d) najmu?0 spole¢nych &asti,2! a
e) zajisténi provozu vybranych technickych zafizeni spojenych s uzivanim spole¢nych
Casti a s uzivanim jednotek, ke kterym spolecenstvi nema opravnéni je provozovat
(napf. domovni kotelny nebo vyménikové stanice).

Sprava domu zahrnuje vzdy spravu spoleénych Casti ve spoleéném uzivani.

Cestou vyvratitelné domnénky je dale ureno, Ze sprava domu zahrnuje i spravu
spole¢nych ¢asti ve vyluéném uzivani. Tato konstrukce vsak neni pfili§ rozumna, nebot’
umoziuje urcit, ze tedy spravu spole¢nych ¢asti ve vyluéném uzivani vykonava né¢kdo
jiny nez spolecenstvi, coz je teoreticky pochybné a prakticky tézko proveditelné. K vyse
uvedenému vsak pristupuje vyjimka; vlastnik jednotky provadi a hradi udrzbu a drobné
opravy spolec¢nych ¢asti umisténych uvnitf bytu nebo nebytového prostoru, které slouzi
vlastnikovi jednotky k vyluénému uzivani (§ 1175 odst. 2 ObcZ).

Clen spolecenstvi je povinen hradit piispévky na spravu domu (§ 1180 Ob&Z)
a zalohy na sluzby spojené s uzivanim jednotky (§ 1181 Ob¢Z) a spole€enstvi je povinno
mu piislusné sluzby zajistovat. Tato povinnost spolecenstvi vSak neni absolutni;
spolecenstvi neni povinno sluzby zajistovat vzdy a v celém rozsahu bez ohledu na to,
zda za n¢ ¢len spolecenstvi plati. Shromazdéni spolecenstvi miize rozhodnout podle
§ 1208 pism. d) Ob¢Z o tom, jaké sluzby bude ¢leniim spoleCenstvi zajist'ovat, a mize
také a contrario rozhodnout o tom, Ze tyto sluzby zajistovat nebude, nebo — je-li to

16 Zakon ¢&. 283/2021 Sb., stavebni zakon, ve znéni pozd&jsich piedpisi.

17 Natizeni vlady ¢. 366/2013 Sb., o upravé nékterych zalezitosti souvisejicich s bytovym spoluvlastnictvim.

I8 Cit. natizeni na vicero mistech zaméfiuje, resp. nezohlediuje rozdily mezi pojmy ,,spolené ¢asti domu*
a ,spolecné ¢asti nemovité véci.

19"V nékterych statech USA je zdkonem stanoveno, Ze pravnicka osoba sdruzujici vlastniky jednotek musi
mit povinné pojisténi domu, ale i odpovédnosti za $kodu zptisobenou ¢innosti této pravnické osoby vici
tietim osobam; lze uvést napt. Texas (section 82.111 jednotného zakona statu Texas o kondominiu) nebo
Washington (section 64.34.352 zakona statu Washington o kondominiu).

20 Citované nafizeni vlady pouZiva chybny pojem ,,pronajem*.

21 Pfedmétem najmu nemohou byt spoleéné ¢asti ve vyluéném uzivani, nebot’ takovym postupem by toto
vyluéné uzivani bylo opravnénym vlastnikiim jednotek realné znemoznéno.
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technicky mozné a neohrozi-li zvoleny postup dodavku sluzeb ostatnim, fadné platicim
¢lentim spoleéenstvi — Ze je nebude dodavat.??

11.2 PROCESNI ZPUSOBILOST SPOLECENSTVI

Je-li to pii zajistovani spravy domu potiebné, miize byt spolecenstvi tiCast-
nikem pfislusnych soudnich nebo spravnich fizeni.

Spole€enstvi je aktivné legitimovano k podani negatorni zaloby proti porusujicimu
Clenovi spolecenstvi i proti jiné osob¢, kterd neopravnéné zasahuje do prav ¢lent spo-
leCenstvi ke spoleénym ¢astem, a to i tehdy, ma-li k neopravnénému zasahu do prav
ostatnich ¢lenti spolecenstvi ke spoleénym ¢astem dochazet tim, ze tato osoba uziva ji
vlastnénou jednotku v rozporu se zakonem. Podstatné pro posouzeni aktivni legitimace
spolecenstvi k podani negatorni zaloby je to, zda dochazi k neopravnénému zasahu i ve
vztahu ke spolecnym ¢astem ¢i zda se takovy zasah tyka vyluéné prav k nékteré jednot-
ce, aniz dochazi k zasahu do prav ke spoleénym ¢astem.23

Spolecenstvi je dale aktivné legitimovano k podani zaloby:

1. na vyklizeni kterékoliv spole¢né ¢asti uzivané bez pravniho diivodu tieti osobou.2*
Pokud vsak je garazové stani opravnén vyluéné uzivat jen vlastnik konkrétni jed-
notky, nejde o zasah do spravy domu, uziva-li jej s jeho souhlasem pro parkovani
vozidla vlastnik jiné jednotky,?’

2. k odvraceni hrozici ijmy na spoleénych ¢astech podle § 2903 odst. 2 Ob¢&Z,26

na uréeni neexistence sluzebnosti zat€Zzujici (n€které) spolecné ¢asti,?’

4. proti obtézovani hlukem. Spole€enstvi je opravnéno ve prospéch ochrany vlastnic-
kych prav jednotlivych ¢lent spolecenstvi podat negatorni zalobu, nebot’ 1ze pred-
pokladat, ze pfipadna opatieni vedouci ke zdrzeni se obtéZzovani sousedniho ¢lena
spolecenstvi imisemi hluku se tykaji i domu, jehoZ spravu spoleéenstvi vykonava.28

w

Sepsal-li insolvenc¢ni spravce do majetkové podstaty dluznika jako véc v pravnim smy-
slu (n€které) spolecné Casti, je spoleCenstvi aktivné legitimovano k podani vylu¢ovaci
7aloby ohledn¢ takové ,,véci“.2?

22 Rozsudek Nejvyssiho soudu ze dne 20. 2. 2024, sp. zn. 26 Cdo 3535/2022, ASPI JUD986821CZ.

23 Rozsudek Nejvyssiho soudu ze dne 11. 4. 2012, sp. zn. 29 Cdo 3269/2010 (civ. R 106/2012).

24 Rozsudek Nejvyssiho soudu ze dne 15. 11. 2007, sp. zn. 28 Cdo 3372/2007 (civ. R 61/2008).

25 Rozsudek Nejvyssiho soudu ze dne 3. 4. 2018, sp. zn. 26 Cdo 3553/2017, ASPI JUD377367CZ.

26 Rozsudek Nejvyssiho soudu ze dne 11. 9. 2019, sp. zn. 26 Cdo 379/2019 (civ. R 70/2020).

27 Rozsudek Nejvyssiho soudu ze dne 12. 11. 2014, sp. zn. 22 Cdo 2175/2014. Pravni rozhledy. 2015, rog. 13,
¢. 9, s. 337 a nasl.; a rozsudek Nejvyssiho soudu ze dne 21. 9. 2016, sp. zn. 22 Cdo 3511/2016, ASPI
JUD337376CZ.

28 Rozsudek Nejvyssiho soudu ze dne 24. 11. 2010, sp. zn. 22 Cdo 3281/2008, ASPI JUD188287CZ.

29 Usneseni Vrchniho soudu v Praze ze dne 18. 4. 2017, sp. zn. 16 Cmo 2/2017 (civ. R 122/2018).
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1. MAJETKOVE OTAZKY SPOLECENSTV{
III.1 ZAKLADN{ OTAZKY

Za Gcelem spravy domu muze spoleCenstvi nabyvat majetek do svého
vlastnictvi a nakladat s nim (§ 1195 odst. 1 Ob¢Z).

Spoleéenstvi mlize nabyt véci movité; lze tedy pofidit nezbytné kancelaiské potieby
(napf. hardware a software, papir, jiné drobné kancelaiské potreby) pro ¢innost svého
statutarniho organu i jiné potfebné movité véci (napt. naradi potiebné k opravam apod.).

Spole¢enstvi mize byt vlastnikem nékterych véci nemovitych. Konkrétné spolecen-
stvi mize nabyt vlastnické pravo k jednotce vymezené v téze nemovité véci v bytovém
spoluvlastnictvi, za G¢elem jejiz spravy vzniklo, coz zietelné plyne z § 1206 odst. 1 ¢asti
véty druhé za stfednikem Obg¢Z.30

Spoleéenstvi miize také nabyt vlastnické pravo k funkéné souvisejicimu pozemku,
pokud souvisi se spravou domu (popf. i spoluvlastnicky podil na takovém pozemku,
jestlize pozemek souvisi se spravou vice domii).>3!

Nikdy vsak spolecenstvi nemiize nabyvat do svého vlastnictvi pozemek, na némz je
dim zfizen, nebot’ zdkon vyzaduje, aby tento pozemek byl (nejde-li o diim na cizim po-
zemku) ve spoluvlastnictvi v§ech vlastnikd jednotek; pravni jednani tomuto odporujici
je pro pocate¢ni nemoznost plnéni absolutné neplatné (§ 580 odst. 2, § 588 Ob¢Z).32

Otazkou je, zda mize spolecenstvi nabyt napt. pohledavku. Lze vSak soudit, ze jeli-
koz spolecenstvi nemiZze nabyt nic, co neni potiebné pro tcely spravy domu, je takové
pravni jednani pro pocate¢ni nemoznost plnéni absolutné neplatné (§ 580 odst. 2, § 588
0Obcz).

Opravnéni spolecenstvi k nabyvani véci je tieba vzdy interpretovat restriktivné, a to
pravé v zajmu ochrany fadovych ¢lenti spoleéenstvi.

Spolecenstvi miize byt pfijemcem finanéni podpory (napf. dotace nebo uvéru) na
modernizaci, rekonstrukci, zatepleni, obnovu apod. bytového domu od Statniho fondu
podpory investic (§ 9 zékona ¢. 211/2000 Sb., o Statnim fondu podpory investic, ve
znéni pozdéjsich predpisi).

Pfijmem spolecenstvi jsou zejména (§ 16 odst. 1 BytSpIN):

a) prispévky ¢lent spolecenstvi na spravu domu,
b) uroky z prodleni pfijaté od ¢lenti spolecenstvi z divodu prodleni s platbami pfispévkl
na spravu domu,

30 Katastralni Gfady dovodily, ze spoleCenstvi miize byt vlastnikem vyhradné jednotky podle Ob¢Z, jejiz
soucasti je nebytovy prostor, nebo jednotky podle BytZ, jez je nebytovym prostorem [¢l. 5.5.9.1 Navodu
ze dne 10. 2. 2016, &. j. CUZK-03030/2016-22, pro spravu katastru nemovitosti, ve znéni pozdgjsich zmén
a dodatkti (0€innost od 1. 7. 2023) — dale jen ,,Navod*], pro takovou restrikci vSak zakon neposkytuje
zadny podklad.

Rozsudek Krajského soudu v Hradci Kralové ze dne 8. 10. 2002, sp. zn. 30 Ca 44/2002. Bulletin
advokacie. 2003, ro¢. 33, ¢. 3, s. 80 a nasl.; a rozsudek Vrchniho soudu v Praze ze dne 7. 12. 2005,
sp. zn. 11 Cmo 212/2005; NOVOTNY, M. — HORAK, T. - HOLEJSOVSKY, J. — OEHM, J. Bytové
spoluvlastnictvi a bytova druzstva: komentar. Praha: C. H. Beck, 2016, s. 161.

32 Shodny vyklad zékona zaujaly i katastralni Gfady (¢1. 5.5.9.2 Navodu).

3
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¢) uroky z prodleni ptijaté od ¢lend spolecenstvi z divodu prodleni s platbami za plnéni
spojend nebo souvisejici s uzivanim jednotky, véetné nedoplatki z jejich vyuctovani,

d) pokuty za nesplnéni oznamovaci povinnosti ¢lena spolecenstvi podle § 13 zakona
¢. 67/2013 Sb., kterym se upravuji nékteré otazky souvisejici s poskytovanim plnéni
spojenych s uzivanim bytd a nebytovych prostorti v domé s byty, ve znéni pozd¢jsich
predpisi,

e) uroky z vkladl na bankovnich uctech spolecenstvi,

f) penale, troky z prodleni a smluvni pokuty zaplacené tfetimi osobami za poruseni
povinnosti ze smluv sjednanych spole¢enstvim,

g) pojistné plnéni z pojistnych smluv sjednanych spolecenstvim tykajici se spolecnych
Casti a bonifikace za priznivy skodni prubéh, a

h) pfijmy plynouci z nakladani s majetkem spolecenstvi.

Piijmem spolecenstvi nikdy nejsou ptijmy plynouci z naklddani se spole¢nymi ¢astmi,
a to 1 v pfipadé, Ze jsou hrazeny na bankovni ucet spolecenstvi; v praxi jde zejmé-
na o piijmy z najmu spole¢nych ¢asti (v€etné trokt z prodleni hrazenych najemci)
a o jiné piijmy od tietich osob plynouci z provozovani technickych zatizeni v domé
(§ 16 odst. 2 BytSpIN). Tyto piijmy jsou — pomérné podle velikosti spoluvlastnickych
podilt na spole¢nych ¢astech — piijmem jednotlivych ¢lenti spolecenstvi, coz je jednak
ekonomicky neefektivni (pfi rozpoc¢teni najemného na jednotlivé ¢leny spolecenstvi
podle jejich spoluvlastnickych podili na spoleénych ¢astech jde v praxi Casto o velmi
nizké ¢astky), jednak socidlné neticelné (pro ¢leny spolecenstvi socialné slabsi nebo
handicapované vékem ¢i zdravotnim stavem to pfedstavuje v mnoha pripadech nutnost
podavat daiiova piiznani). Argument ve prospech zachovani souc¢asného stavu je ten, ze
nejde o nakladani s majetkem spoleéenstvi, pfi¢emz se ovSem piehlizi, ze pravni Giprava
by méla byt jednak ekonomicky raciondlni, jednak vécné funkeni. Bylo by proto vhodné
urcit, ze ptijem z nakladani se spoleCnymi ¢astmi je ptijmem spolecenstvi; takové feseni
by ovSem vyzadovalo zasah do pravni upravy v ob¢anském zakoniku (pouha revize cit.
§ 16 odst. 2 BytSpIN by zde nedostacovala), nebot’ by se zde zménila osoba piijemce
takovéhoto pifjmu. Clenové spole¢enstvi by tim poskozeni nebyli, nebot’ jednak by ne-
bylo dotceno jejich spoluvlastnické pravo ke spole¢nym ¢astem, jednak by spolecenstvi
mohlo ziskané pfijmy vyuzit jen za ucelem spravy domu.
Spole¢enstvi nikdy nesmi:
— zajistit dluh jiné osoby nebo na jeho zajisténi participovat (§ 1195 odst. 3 Ob¢Z), a
— podilet se na ztraté jakékoliv osoby, hradit jeji dluhy nebo je zajistit (§ 1197 véta
druhd Ob¢Z).

I11.2 PRECHOD PRAV A POVINNOSTI NA SPOLECENSTVI

Obecné je osobou povinnou ke spravé domu spolecenstvi, ovSem s vyhra-
dou téch pripadd, kdy spolecenstvi nevznikne. Pravidelné tedy nejprve vznikne bytové
spoluvlastnictvi, kde spravu domu zajist'uje spravce, a az poté vznikne spolecenstvi.

Prava a povinnosti ze zavazkt spojenych se spravou domu vzniklych pied vznikem
spoleCenstvi piechdzi ex lege dnem vzniku spolecenstvi na toto spolecenstvi. Spole-
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Censtvi je povinno oznamit bez zbyte¢ného odkladu po svém vzniku v§em véfitelim
a dluznikim, ktefi jsou opravnéni a zavazani z téchto pohledavek a dluhd, ze vzniklo
spolecenstvi.

Piechod prav a povinnosti nesmi poskodit véfitele. Proto ¢lenové spolecenstvi ruéi
i po vzniku spolecenstvi za dluhy vzniklé pfed vznikem spolecenstvi (az na vyjimku)
neomezené a solidarné; pomérné ruceni za dluhy spolecenstvi podle § 1194 odst. 2
ObCZ se tyka pouze dluhti vzniklych po vzniku spolecenstvi. Pokud ovSem véfitel bez
zbyte¢ného odkladu po vzniku spolecenstvi vyslovil souhlas s tim, aby ¢lenové spole-
Censtvi rucili pomérné i za dluhy vzniklé pied vznikem spolecenstvi, méni se solidarni
ruceni na ruceni pomérné (§ 1195 odst. 2 ObcZ). Zakon neupravuje den, kdy k této
zméné ruceni dochazi, 1ze nicméné logicky soudit, ze k tomu dochazi dnem, kdy byl
souhlas véfitele spolecenstvi dorucen (§ 570 odst. 1 ObcZ).

I11.3 PREVZETI DLUHU SPOLECENSTVIM

Neni vyjimkou, Ze nemovita véc ve vlastnictvi soukromopravni korporace,
jejimiz ¢leny — najemci bytd a nebytovych prostori existujicich v této nemovité véci —
jsou osoby, jez se podilely praci nebo majetkovou ticasti na potizeni této nemovité véci,
a které z tohoto titulu maji vyhradni zakonné pravo na nabyti jednotek vymezenych
v této nemovité véci podle § 1188 ObcZ, je zatizena uvérem za icelem opravy, udrzby
nebo stavebni pravy domu, ktery je touto nemovitou véci nebo jeji soucasti.

Spolecenstvi mize dluh z uvéru poskytnutého piivodnimu vlastnikovi na opravu,
udrzbu nebo stavebni ipravu domu prevzit, pristoupit k nému nebo jej zajistit postu-
pem podle § 1888 a nasl. Ob¢Z, ovsem pii splnéni podminky, ze s tim souhlasi vSichni
¢lenové spolecenstvi; souhlas musi mit pisemnou formu s Gfedné ovéfenym podpisem.
Je-li pro to dilezity divod a Ize-li to po ¢lenovi spolecenstvi spravedlivé pozadovat,
muze spolecenstvi navrhnout soudu, aby projev vitle ¢lena spolecenstvi, ktery nesou-
hlasil s prevzetim, pfistoupenim nebo zajisténim takového dluhu, byl nahrazen soudnim
rozhodnutim (§ 1195 odst. 4 ObcZ).

Normativni feSeni je to sice rozumné, nebot’ umoziuje, aby po pievzeti dluhu za-
nikla pravnicka osoba — ptivodni vlastnik, jejiz existence po kompletnim pfevodu vSech
jednotek jiz nemd zadny redlny smysl, pficemz veskera prava véfitele jsou timto zacho-
vana,33 pro praxi je vak dosti téZkopadné, nebot’ zejména u spoleéenstvi s poCetnou
¢lenskou zakladnou mize byt nesouhlasicich osob vicero a fizeni u soudu se tak mtze
velmi protahnout. Krom toho tim, ze zakon vyzaduje konsensus vsech ¢lenti spolecen-
stvi, postaci jen jediny nesouhlasici ¢len spolecenstvi, jehoz chybé&jici souhlas nebude
soudem nahrazen, a celd uprava se stava radzem nefunk¢ni.

Otazkou je, pro¢ v téch piipadech, kdy spolecenstvi uzavira smlouvu o novém avé-
ru, postaci predchozi schvaleni shromazdénim prostou vétSinou hlast, ledaze stanovy
uréuji vyssi pocet pottebnych hlasi [§ 1208 pism. f) bod 2 Ob¢Z], zatimco pii prevzeti
dluhu z pivodniho uvéru se vyzaduje konsensus vSech ¢lend spolecenstvi. Meritorné

33 Povinnost souhlasu véfitele s prevzetim dluhu podle § 1888 odst. 1 Ob&Z tim neni dotena.
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jde piece vzdy o stejnou zalezitost, tedy o ivér na opravu, udrzbu nebo stavebni Gipravu
domu. Odpovéd, pro¢ zde zakonodarce zvolil jiné feSeni, ovSem znama neni.

IV. SDRUZOVANI SPOLECENSTVI

V zajmu ochrany legitimnich zajmu ¢lenti spolecenstvi stanovil zakono-
darce velmi pfisnd omezeni pro sdruzovani spolecenstvi; Gprava je obsazena v § 1197
ObcZ.
Sdruzovani se spolecenstvi musi byt vzdy za ucelem spoluprace pii napliovani jeho
predmétu ¢innosti; spolecenstvi se mize sdruzit jen:
1. sjinymi spoleCenstvimi,
2. s vlastniky jednotek, a
3. s jinymi osobami pusobicimi v oblasti bydleni. Dikce zakona je sice dosti vagni,
z logiky a povahy véci lze vSak dovodit, Ze se spoleenstvi mtize sdruzit napft. s by-
tovymi druzstvy, ne vSak jiz s obchodnimi spolecnostmi provozujicimi béznou de-
veloperskou ¢innost.

Spolecenstvi se mize smluvné sdruzit bez vzniku pravnické osoby (typicky uzavienim
spolecenské smlouvy podle § 2716 a néasl. ObcZ).

Spolecenstvi se muze stat clenem soukromopravni korporace, pfi¢emz se mize za-
vazat k ¢lenskému vkladu nebo ke ¢lenskému ptispévku. V uvahu realné vzato pripada
jen ¢lenstvi ve spolku,3* protoZe spolek neni ex lege podnikatelem, a to jen pii splnéni
omezujici podminky, ze spolek nevyviji zadnou podnikatelskou ¢innost.

V. CLENSTVI VE SPOLECENSTVI

Spolecenstvi je tzv. podminéné uzavienou korporaci. Jde o pravnickou
osobu, kde ¢lenstvi v ni je absolutné vazano na splnéni zdkonné podminky, totiz exis-
tenci vlastnického prava k jednotce; prevodem nebo prechodem vlastnického prava
k jednotce prechazi ex lege vzdy Clenstvi ve spolecenstvi. Nikdo, kdo neni vlastnikem
jednotky vymezené v nemovité véci v bytovém spoluvlastnictvi, za ucelem jejiz spravy
spolecenstvi vzniklo, jeho ¢lenem byt nemuize (§ 1194 odst. 2 véta prvni ObcZ).

VI. ZAKONNE RUCENI ZA DLUHY SPOLECENSTV{

Clenové spolecenstvi ruéi ex lege za dluhy spole¢enstvi v poméru podle
velikosti jejich spoluvlastnickych podilt na spole¢nych ¢astech (§ 1194 odst. 2 véta

34 Pokud do 31. 12. 2013 vzniklo zajmové sdruzeni pravnickych osob podle § 20f a nasl. zdkona
€. 40/1964 Sb., obcansky zakonik, ve znéni pozdéjsich predpist, které dosud trva, mize byt spolecenstvi
i po tomto datu jeho ¢lenem, nebo se kdykoliv po 1. 1. 2014 mohlo, resp. i nadale mtze nov¢ stat jeho
Clenem.
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druha Ob¢Z). Smyslem této Upravy je zajistit, ze clenové spolecenstvi budou fadné plnit
veskeré své povinnosti, zejména povinnost uhrady pfispévka na spravu domu a ceny
sluzeb.

Lze si predstavit situaci, kdy by neexistence zakonného ruceni vedla k zavérim ve-
skrze negativnim. Jelikoz smluvni stranou pro dodavatele sluzeb a energii je spolecen-
stvi, nikoliv jednotlivi ¢lenové spolecenstvi, mohla by snadno nastat situace, kdy by
tieti osoba nedostala uhrazeny své poskytnuté sluzby nebo energie, spolecenstvi by bylo
bez jakéhokoliv majetku a ¢lenové spolecenstvi by pii absenci zakonného ruceni byli
realné nepostizitelni. Neexistence zakonného ruceni by tedy vedla k tomu, Ze by kazdy
dodavatel pozadoval vzdy stoprocentni thradu svych sluzeb pfedem nebo by pozadoval,
aby se jednotlivi ¢lenové spolecenstvi smluvné zarucili za dluhy spolecenstvi, coz je
v praxi zpravidla neproveditelné.

Konecné poukazat Ize i na vychovny a umraviujici efekt zakonného ruceni. Jestlize
¢lenové spolecenstvi ex lege ruci za dluhy spolecenstvi, tim spiSe se budou snazit plnit
fadn¢ své povinnosti a také o to peclivéji budou jednak hospodatit se spolecnym majet-
kem, jednak rozhodovat, zda se spole¢enstvi zadluzi ¢i nikoliv (a nebudou lehkomysIné
prijimat uvéry, které nebude v jejich silach splatit).

Je tieba rozliSovat povinnost spolecenstvi k plnéni vSech jeho pravnich povinnosti
a zékonné ruceni clenti spolecenstvi za dluhy spolecenstvi, které je vzdy omezené. Zde
se promita princip, ze jde o nepodnikatelskou pravnickou osobu — spolecenstvi, jez je
povinno k pInéni svych pravnich povinnosti, jehoz majetek je od majetku jednotlivych
Clenti spolecenstvi oddélen a kde ¢lenové spolecenstvi nemaji zdkonnou povinnost se
na ¢innosti spolecenstvi osobné podilet, nybrz si za G¢elem jeho spravy mohou zajistit
profesionalni management (cestou volby externich fyzickych nebo pravnickych osob —
neclent spolecenstvi za ¢leny jeho statutarniho organu).

Jde o koncepci pravnimu #adu CR jinak obecné nezndmou. Jistou obdobou je pouze
vazanost najmu druzstevniho bytu nebo druzstevniho nebytového prostoru na ¢lenstvi
v bytovém druzstvu, to vSak plati jen omezené. Pro primo, ¢leny bytového druzstva
mohou byt i osoby, jez nejsou najemci druzstevnich byt nebo druzstevnich nebytovych
prostort, coz u spolecenstvi neni dovoleno. Pro secundo, druzstevni byt nebo druzstevni
nebytovy prostor je vzdy ve vlastnictvi bytového druzstva, jde tedy o spravu vlastni-
ho majetku bytového druzstva. Pro tertio, Cleny volenych organt bytového druzstva
mohou byt jen ¢lenové bytového druzstva, zatimco ¢leny volenych organt spolecenstvi
mohou byt i neélenové. Pro quarto, ¢lenové bytového druzstva za jeho dluhy neruci.

Cela koncepce zakonného ruceni ¢lena spolecenstvi za dluhy spolecenstvi, jez byla
ptvodné obsazena v § 13 odst. 7 BytZ ve znéni u¢inném od 1. 7. 2000 do 31. 12. 2013,
vyvolala svého ¢asu velky odpor a byla zahy po svém pfijeti napadena Gistavni stiznosti.
Ustavni soud oviem Gstavni stiznost dilem zamitl, dilem odmitl.35 Navrhovatelé upravu
v ustavni stiznosti povazovali za ,, flagrantni poruseni zdasady rovnosti viastnikii v pra-
vech, principu stejného zakonného obsahu a ochrany vlastnického prava vsech vlastni-
kit a principu pravni jistoty . Ustavni soud oviem judikoval, Ze napadené ustanoveni

35 Nalez Ustavniho soudu ze dne 13. 3. 2001, sp. zn. P1. US 51/2000. Shirka ndlezii a usneseni Ustavniho
soudu. Svazek 21, s. 369 a nasl. (a publikovan pod ¢. 128/2001 Sb.).
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zadnym zplsobem uvedené principy neporusuje, a naopak je ve svych disledcich pii-
meéfené posiluje. K zakladnim praviim vlastnika jednotky patii pravo jednotku drzet,
uzivat a disponovat s ni. Vlastnik jednotky ma také ovsem povinnosti vychazejici obec-
né z koncepce vlastnického prava vyjadiené v ¢l. 11 odst. 3 LPS dikci, Ze vlastnictvi
zavazuje. Vlastnik jednotky se podili na spravé domu v rozsahu, ktery odpovida jeho
spoluvlastnickému podilu na spole¢nych ¢astech domu, coz je jeho pravem i povinnosti.
Povinnost vlastnikti jednotek jako rucitelii podle § 13 odst. 7 BytZ zavisi na vysi spo-
luvlastnického podilu na spole¢nych ¢astech domu, ma tedy jen dil¢i povahu a vlastnik
jednotky nemuize byt nucen plnit vice bez svého souhlasu.3¢

Konstrukce neomezeného individualniho zdkonného ruceni vlastnikti byt za dluhy
pravnické osoby neni v zahraniéi nijak neobvykla.3?

Tteba ovSem upozornit, ze jak znamo, kazda véc ma svtj rub a lic.

Veéritelé spolecenstvi se totiz ¢asto domnivaji, ze zakonné ruceni ¢lend spolecenstvi
za dluhy spolecenstvi pfedstavuje dostatecnou garanci dobytnosti jejich pohledavek.
Pohled je to ovSem zcela mylny.

V podminkach CR totiZ neplati poznatek vétsiny vyspélych stati, Ze byty do vlast-
nictvi si potizuji spise lidé vyssi a vyssi stfedni tfidy. Vyznamné mnozstvi spolecen-
stvi v CR vzniklo a spravuje bud’ domy panelové nebo obecné domy staré, zpravidla
domy urcené pro bydleni lidi socialn€ slabsich nebo nizsi stfedni a stiedni tfidy, pficemz
vlastnici téchto jednotek zpravidla nepatii mezi vyssi tfidu. Ostatné i v domech novych
a modernich (snad s vyjimkou téch nejluxusnéj$ich domti) neni vyjimkou, Ze nezane-
dbatelné mnozstvi jednotek je pofizovano s vyuzitim hypotecniho uvéru. Dusledkem
toho je dvoji negativni skutecnost.

Ve vztahu ke ¢lentim spolecenstvi absence zohlediovani ruc¢eni za dluhy spolecen-
stvi pfi posuzovani jejich tvéruschopnosti nutné vede k jednodussi dostupnosti jinych
uvérd, a tedy v piipade, ze bude po dotcenych ¢lenech spolecenstvi uplatnéno vétitelem
jejich zakonné ruceni, mohou nepomérné snadnéji nastat jejich financni potize, dluhova
spirala, pfedluzenost, popt. dokonce exekuce a tpadek.

Ve vztahu k véfitelim spolecenstvi je evidentni, ze zdkonné ruceni ¢lent spolecen-
stvi mizZe byt zcela iluzorni, nebot’ k ¢emu bude vétiteli zakonné ruéeni, nebudou-li ru-
¢itelé schopni uspokojit jeho pohledavku? Ostatné i trzni cena jimi vlastnénych jednotek
muze byt v fadé problematickych lokalit ne-1i nulova, pak velmi nizka. Tento aspekt
véci si vSak mnozi vétitelé dodnes neuvédomuyji.

Existence zakonného ruceni vSak zarovein nemuiize vést k existenénimu ohrozeni cle-
nt spoleéenstvi, ktefi byli po§kozeni trestnou ¢innosti nebo jinymi zjevnymi excesy sta-
tutarniho organu. Clen spole&enstvi si nemtize vybrat, koho bude mit za spoluvlastniky

36 Pro uplnost mozno dodat, Ze pokud by protiustavni mélo byt zakonné rudeni &lent spoleGenstvi, pak by
nutné muselo byt protitistavni i zdkonné ruceni ¢lent jinych soukromopravnich korporaci (napf. ruceni
spole¢nikil ve vefejné obchodni spolecnosti). Ve vsech téchto piipadech pritom plati, ze Clenstvi jak ve
spoledenstvi, tak i v jinych soukromopravnich korporacich je dobrovolné. Vzhledem k tomu je evidentni,
e pravni nazor Ustavniho soudu je zjevné spravny.

Princip individualniho zakonného neomezeného ruceni jednotlivych vlastnikd byt za dluhy spravcovské
pravnické osoby plati napf. v Rakousku (§ 18 odst. 3 spolkového zakona Rakouska o vlastnictvi bytl ze
dne 26. 4. 2002, RGBI Nr. 70, v novelizovaném znéni) a v Ontariu (§ 14 odst. 6 a 7 zakona provincie
Ontario o kondominiu z roku 1980, v novelizovaném znéni).
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nemovité véci v bytovém spoluvlastnictvi a tim eliminovat miru rizika spojenou se za-
koupenim jednotky. Primarnim zajmem kupujiciho, ktery si potizuje jednotku, je zpra-
vidla vyfeseni bytové situace, pficemz nema moznost a prostfedky na to, aby lustroval
ostatni ¢leny spoleCenstvi. V situaci, kdy zdkonodarce vyzaduje od ¢lend spolecenstvi,
aby se v souvislosti s ¢lenstvim ve spolecenstvi vydali vSanc stran celého svého majet-
ku, musi jim soudy zajistit ochranu pfed negativnimi excesy ¢lena statutarniho organu
spolecenstvi. Kazdy zasah do prava na pokojné uzivani majetku pfitom musi spliiovat
i kritérium pfiméfenosti, dle n¢hoz opatfeni, kterym dochazi k zasahovani, musi zajis-
tit spravedlivou rovnovahu mezi pozadavky obecného zajmu spole¢nosti a pozadavky
ochrany zékladnich prav jednotlivece, ptiCemz pozadovana rovnovaha nebude dana, po-
kud dotéena osoba nese zvlastni a nadmérné biemeno.38

Cely systém je pro véfitele nevyhodny potud, nebot je nuti v téch piipadech spo-
lecenstvi s pocetnou ¢lenskou zakladnou vymahat své pohledavky po velkém poctu
ruciteld.

Neni v praxi zadnou vyjimkou, Ze ti smluvni partnefi spolecenstvi (typicky velci
dodavatelé tepla a vody, ale i jini stali smluvni partnefi spoleCenstvi), ktefi si tuto pro-
blematiku uvédomuyji, v praxi pozaduji zna¢né zalohy hrazené pribézné po celou dobu
plnéni (nebo nékdy dokonce i jednorazove predem), a to ve vysi bézné presahujici 50 %
smluvni ceny.??

VII. APLIKACE OBECNE PRAVNI UPRAVY
PRAVNICKYCH OSOB, PRAVN{ UPRAVY KORPORACH
A PRAVNI UPRAVY SPOLKU NA SPOLECENSTV{

Pravni Uprava spolecenstvi je obsazena v § 1194—1216 Ob¢Z, piicemz
i pfes pomérnou obséahlost nékterych zakonnych ustanoveni je patrné, ze tprava nékte-
rych otazek zjevné absentuje. Na spolecenstvi jsou nepochybné aplikovatelna obecna
ustanoveni obCanského zakoniku o pravnickych osobach, nicméné ta zjevné nestaci.
Se zietelem k vyse fecenému zakonodarce ustavil, Ze na spoleCenstvi se priméfené po-
uziji néktera zakonna ustanoveni o spolcich (§ 1221 Ob&Z).40 Uréenti, ktera konkrétni
zakonna ustanoveni to jsou, je v celé fad¢ pripadt dosti slozité, a predevsim nikoliv
bezrozporné. Pfedmétné feseni potfebam praxe zjevné nevyhovuje; ani profesionalni
pravnik se specializaci na civilni pravo nebude v fad¢ piipadt schopen poskytnout uspo-
kojivou, a pfedevsim jednoznaénou odpovéd’, zda nékterd zakonna ustanoveni jsou na
spolecenstvi aplikovatelna ¢i nikoliv.

38 Nalez Ustavniho soudu ze dne 14. 7. 2020, sp. zn. 1. US 3705/19. Shirka ndlezii a usneseni Ustavniho
soudu. Svazek 101, s. 48 a nasl.

39 Vyjimkou nejsou ani pozadavky na thradu zalohy ve vysi 80-90 % celkové smluvni ceny. Ojedinéle se
dokonce objevuji i pozadavky na uplnou thradu celé smluvni ceny predem.

40 Podrobny rozbor této otazky publikoval DVORAK, T. Aplikace obecné pravni tipravy pravnickych osob,
pravni Gpravy korporaci a pravni upravy spolkt na spolecenstvi vlastniku jednotek. Prdvni rozhledy. 2023,
ro¢. 21, ¢. 10, s. 362 a nasl.
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VIIL. ZAVER

Na zéakladé vyse uvedené¢ho Ize formulovat nasledujici zavery.

Koncepce spolecenstvi jakozto soukromopravni korporace se specialni pravni osob-
nosti je in merito veelku rozumna. To samé ovSem nelze fici o nékterych normativnich
konstrukeich.

Prvy problém ptedstavuje nesrozumitelna konstrukce § 1221 ObcZ; odstranéni to-
hoto konstruktu by bylo nanejvys rozumné.

Druhy problém ptedstavuje konstrukce, podle niZ ptijmy z nakladani se spole¢nymi
¢astmi jsou piijmy clent spolecenstvi.

Tteti problém ptedstavuje situace, kdy spolecenstvi nemtize byt — podle nazoru ka-
tastralnich ufadt — vlastnikem jednotky podle BytZ, jez je bytem, nebo vlastnikem
jednotky podle ObEZ, jejiz soucasti je byt. Pro spolecenstvi pfitom muze byt takové
feSeni velmi potebné a uzitecné tam, kde vznika potfeba ¢lenovi voleného orgdnu nebo
zameéstnanci spolecenstvi poskytnout sluzebni byt (dnes je tfeba tuto situaci fesit tak, ze
se sluzebni byt vymezi jako spole¢na ¢ast).

Ctvrtym problémem je nutnost konsensu vech vlastniki jednotek pii pievzeti uvéru
poskytnutého ptivodnimu vlastnikovi podle § 1195 odst. 4 Ob¢Z.

K vyse uvedenému mozno dodat jesté nasledujici.

Jelikoz spolecenstvi je limitovano spravou domu, pak z toho plyne, ze mize vyko-
navat spravu funkéné souvisejiciho pozemku, ktery je spolecnou ¢asti nebo ktery je ve
(spolu)vlastnictvi spolecenstvi. Pokud je vSak funk¢né souvisejici pozemek v pridatném
spoluvlastnictvi vSech vlastniki jednotek, pak zde nejde o spravu domu, spolecenstvi
jej spravovat nemize a jeho spravu si musi vlastnici jednotek zajistit jinym zptsobem.
Takové feseni je vyslovené nerozumné; lze proto doporucit, aby i funkéné souvisejici
pozemek v pfidatném spoluvlastnictvi vSech vlastnikd jednotek mohl byt spravovan
spolecenstvim v ramci spravy domu.

A dale se jevi byt vhodnym posilit ochranu fadovych ¢lend spoleCenstvi pred excesy
statutarniho organu spolecenstvi. V praxi pfitom existuje nikoliv samospasné, ovsem
veelku jednoduché feseni, a to stanovit, Ze usneseni shromazdéni schvalujici uzavieni
smlouvy o tvéru nebo jakékoliv pravni jednani tykajici se nabyti, zcizeni nebo zatizeni
nemovitych véci v majetku spolecenstvi musi byt osvédceno notaiskym zapisem, jinak
se k nému nepfihlizi.
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THE LAW LIABILITY OF NON-JUDICIAL
MEDIATORS IN LAND RIGHT DISPUTES
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Land disputes are one of the most common cases in Indonesia. It is due to the demand for land
ownership rights. In this case, mediation is used to resolve the case. The non-judicial mediator
is a neutral party who helps the parties fairly. This study examines the civil law liabilities of
non-judicial mediators in land ownership disputes and the legal position of a non-judicial
mediator on authentic peace deeds. This research applied a juridical-normative approach with
a law and a conceptual approach. The results indicated that non-judicial mediators, in car-
rying out their primary duties, both in terms of rights and obligations, must be based on law
and protected by law to optimally provide services to the community while having a clear
legal position in the notary. To sum up, unifying the mediation arrangement in one statutory
regulation and mediation in the realm is necessary, both in litigation and non-litigation. In
addition, future research can investigate the effectiveness and implementation of mediation
certification, secrecy, financing, and repetition of mediation in land dispute cases. Further
exploration is needed to understand the impact of mediation on the autonomy of the parties
involved in land ownership disputes.
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1. INTRODUCTION

Indonesia is a country that has natural wealth, such as land. The land is

a primary need for residents. Besides, it can also be utilized as a place for farming,
business, and other activities. Consequently, many people are competing to have land.
Sometimes, they are against the applicable law in fulfilling their need.! Therefore, it
will lead to several conflicts, such as land disputes. The disputes over land ownership
rights begin with a claim for land rights, including land status, priority, and ownership,
to secure administrative settlements in compliance with existing legislation.?

I SUTARSA, A. Model Penyelesaian Sengketa Tanah Di Indonesia Dalam Pembaharuan Hukum Tanah
Untuk Mewujudkan Kepastian Hukum [Model of Land Dispute Resolution in Indonesia in Land Law
Reform to Realize Legal Certainty]. Institutional repositories and scientific journal. 2017.

2 Peraturan Presiden. Badan Pertanahan Nasional [Presidential Regulation. National Land Agency]. Indo-

nesia, 2006.

© 2024 The Author. This is an open-access article distributed under the terms of the Creative 163
Commons Attribution License (http://creativecommons.org/licenses/by/4.0), which permits unrestricted use,
distribution, and reproduction in any medium, provided the original author and source are credited.



Furthermore, many people use various solutions, such as mediation, to solve the
case. Mediation is a way of resolving disputes peacefully, exactly, and effectively.? In
addition, conflicts are settled through mediation when parties agree to a third party’s as-
sistance in resolving their issues without using the legal system.* It can also give the
disputing parties access to justice or a suitable resolution to their disagreement.> Parties
can access it more widely to achieve satisfying and fair solutions.® Thus, in reforming
the bureaucracy of the Supreme Court of the Indonesian Republic, which is oriented
towards the realization of a tremendous Indonesian judiciary called mediation. It is used
to improve public access to justice and implement the principles of simple, fast, and
low-cost judicial administration.”

Article 50 Jo and Article 51 Number 2 of 1986 determined that the District Court
and High Court (General Court) have the duty and authority to examine, decide, and
settle civil cases. Therefore, The General Court can adjudicate land disputes that contain
aspects of civil law. For example, ownership or control of land is against the law when
it violates property rights to land acts of breaking promises of sale and purchase, leases,
guarantees, and other land rights.® Based on the statements above, it can be defined
that land disputes are one example in civil law cases. In addition, there are several appli-
cable regulations of civil law such as Article 154 of the Procedural Law for Regions out-
side Java and Madura (Reglement Tot Regeling Van Het Rechtswezen In De Gewesten
Buiten Java En Madura, Staatsblad 1927:227)° and Article 130 of recent Indonesian
Procedural Law (Het Herziene Inlandsch Reglement, Staatsblad 1941:44).19 Tt encour-
ages the parties to pursue a fair process utilized through mediation; thus, it integrates
into the litigation procedure in court.

A third person outside of the courtroom, not a judge, is referred to by the non-judicial
mediator as having the authority to assist the conflicting parties in their negotiations

w

UCHEAKONAM, C. Arbitration, International Mediation, and the Widening of the Alternative Dispute
Resolution Space: Bloated Expectations or a Matter of Time? In: SSRN [online]. 2023 [cit. 2023-05-29].
Available at: https://www.ssrn.com/abstract=4491851; TVARONAVICIENE, A.—KAMINSKIENE, N. —
ZEMAITAITYTE, 1. - CUDOWSKA, M. Towards More Sustainable Dispute Resolution in Courts:
Empirical Study on Challenges of the Court-Connected Mediation in Lithuania. Entrepreneurship and
Sustainability Issues [online]. 2021, Vol. 8, No. 3, pp. 633-653 [cit. 2024-05-20]. Available at: https://
jssidoi.org/jesi/article/804.

CLAYTON, G.— DORUSSEN, H. The Effectiveness of Mediation and Peacekeeping for Ending Conflict.
Journal of Peace Research. 2021, Vol. 59, No. 2, pp. 150-165.

SULISTIYONO, A. — MARET, S. Mediation as an Alternative Institution of Disclaimer in Religion Court
in Indonesia According to Justice Perspective. Atkantis Press. 2019, Vol. 358, pp. 115-118.
TVARONAVICIENE — KAMINSKIENE — ZEMAITAITYTE — CUDOWSKA, ¢. d.

SIMANULLANG, C. - IFTITAH, A. Mediasi Dalam Penyelesaian Sengketa Perdata di Pengadilan Neg-
eri Kelas I B Blitar [Mediation in Civil Dispute Resolution at the Blitar Class I B District Court]. Jurnal
Supremasi [Supremacy Journal] [online]. 2018, Vol. 7, No. 2, p. 3 [cit. 2024-05-20]. Available at: https://
ejournal.unisbablitar.ac.id/index.php/supremasi/article/view/379.

BUNGA, M. Tinjauan Hukum Terhadap Kompetensi Peradilan Tata Usaha Negara Dalam Menyelesaikan
Sengketa Tanah [Legal Review of the Competence of the State Administrative Court in Resolving Land
Disputes]. Gorontalo Law Review. 2018, Vol. 1, No. 1, pp. 39-49.

Article 154 RBG.
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without the need for an impartial case.!! In addition, some mediators are non-justices
who represent the disputing parties in their capacity as a mediator. However, they are
neutral and do not speak for any of them because the disputing parties regularly choose
court judges to serve as mediators.

In this case, non-judicial mediators consider peacefully resolving disputes over land
ownership rights between the two parties by the Regulations of the Supreme Court of
the Republic of Indonesia.!? A non-judicial mediator is a neutral party who helps the
parties without coercion in solving the problem. Thus, two issues need to be studied
in this research: (a) civil legal liability for non-judicial mediators in the non-litigation
mediation process in land ownership disputes and (b) the legal position of a non-judicial
mediator on an authentic peace deed. It supports Indonesia’s disputed land ownership
rights cases positively. In addition, it expects how a non-judicial mediator responds to
a condition where the mediation process fails, and a non-judicial mediator experiences
civil and criminal prosecution.

The research conducted by Sulistiono et al. found that post-divorce women’s rights
in cases of talak and judicial divorces with identical rights have been protected by the
involvement of non-judicial mediators at the Samarinda Religious Court.!3 Meanwhile,
according to Azzahro, mediation is not entirely successful in resolving divorce cases;
the function of non-judicial mediators in the Religious Court Bantul’s application of
the practice has complied with PERMA Number 1 of 2016.!4 In addition, another study
found that the two registered non-judicial mediators are no longer actively performing
their roles in the Gorontalo Religious Court, which means that the non-judicial media-
tors’ presence has proven useless.!?

Meanwhile, there are several previous studies that concern land right disputes. First-
ly, the research which is analysed by Arwana and Arifin discussed the land dispute
conflict by using mediation.'® Secondly, the study conducted by Hajati analyses me-
diation as the model of land dispute resolution.!” Based on both previous studies used
a similar method called normative research. Meanwhile, the statute approach is used to
analyse the research. Further, the result of this research does not discuss the non-judicial

1

AZZAHRO, M. Z. The Effectiveness of Non-judicial Mediators in Settlement of Divorce Cases in Elderly
Cases at the Bantul Religious Court. INNOVATIVE: Journal Of Social Science Research. 2023, Vol. 3,
No. 2, pp. 6575-6586.

12 Mediator Non Hakim. Mahkamah Agung RI Pengadilan Ambon [Non-Judge Mediator. Supreme Court

of Indonesia Ambon Court]. In: PENGADILAN AGAMA AMBON [online]. 6. 9. 2021 [cit. 2024-05-20].

Available at: https://www.pa-ambon.go.id/layanan-hukum/hakim-mediator-2.

SULISTIONO, J. — HARIES, A. - RAHMI, M. The Role of Non Judge Mediators Providing Guarantee of

Women’s Rights Protection in Divorce Cases. A/ Qalam: Jurnal llmiah Keagamaan dan Kemasyarakatan

[Al Qalam: Scientific Journal of Religion and Society]. 2022, Vol. 16, No. 4.

14 AZZAHRO, c. d.

FAISAL, A. The Failure of Mediation in Divorce Cases Handling at Gorontalo Religious Court. A/-Mizan

(e-Journal). 2022, Vol. 18, No. 2, pp. 337-356.

16 ARWANA, Y. C. — ARIFIN, R. Jalur Mediasi Dalam Penyelesaian Sengketa Pertanahan Sebagai Dorongan
Pemenuhan Hak Asasi Manusia [Mediation in Land Dispute Resolution as an Encouragement to Fulfill
Human Rights]. Jambura Law Review. 2019, Vol. 1, No. 2, pp. 212-236.

17 HAJATI, S. et al. Model Penyelesaian Sengketa Pertanahan Melalui Mediasi dalam Mewujudkan Penyele-

saian yang Efisiensi dan Berkepastian Hukum [Model of Land Dispute Settlement through Mediation in

Realizing an Efficient and Legally Certain Settlement]. Jurnal Dinamika Hukum [Journal of Legal Dy-

namics]. 2014, Vol. 14, No. 1, pp. 36-48.
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mediator. They explained that mediation is used to solve land dispute cases using the
judicial mediator. Consequently, this study contradicts previous research by explaining
non-judicial mediators’ effectiveness in land rights disputes. The non-judicial mediator
has several strengths in solving the land dispute case, which this research analyses.

2. LITERATURE REVIEW
2.1 STUFENBAU’S THEORY

Stufenbau’s theory is the legal system by Hans Kelsen, which states that
the legal system is a rung of the ladder system with tiered rules in which the lowest le-
gal norms must attend to higher legal norms. The highest legal norms (the constitution)
must adhere to the most basic legal norms (grundnorm).'® According to Kelsen, the
most fundamental legal norms (grundnorm) are not concrete or abstract.!® Meanwhile,
a fundamental norm is a formal argumentation of legal norm validity. Besides, it is
a norm system that sets human behaviour or attitude; meanwhile, the legal regulations
are not associated with individuals. In addition, there are various kinds of legal norms.
Therefore, justification is needed to unify the system of legal norms; it is the fundamen-
tal standard. Thus, the basic norms are a basis for establishing the validity of all existing
legal norms.20

Furthermore, Pancasila is the most basic example of a legal norm. In this theory, the
hierarchy of norms has a layered and tiered arrangement. Pancasila is an ideal value
and national ideology that serves as a basis for unifying or functioning as an estuary
for various existing statutory regulations. According to the Indonesian legal system, all
statutory regulations must be based on and sourced from these basic norms (staatsfun-
damentalnorm) and may not conflict with them. Meanwhile, a new rule is legally rec-
ognized at a higher level if it is consistent with the applicable regulations.?! According
to Hans Kelsen, norms are multi-layered. In other words, the following legal norms
apply, arise, and find in higher norms. Besides, if it reaches the highest norm, thus, it
will be known as the fundamental norm. Nonetheless, the dynamic standard system is
incorporated.? As a result; the law is produced based on a higher standard, eliminated

18 KELSEN, H. Teori Hukum Murni: Dasar-dasar ilmu hukum normatif [Pure Legal Theory: Fundamentals
of Normative Legal Science]. Bandung: Nusa Media, 2010.

19 Tbid.

20 MANULLANG, E. F. M. Mempertanyakan Pancasila Sebagai Grundnorm: Suatu Refleksi Kritis dalam

Perspektif Fondasionalisme [Questioning Pancasila as a Grundnorm: A Critical Reflection in the Perspec-

tive of Foundationalism]. Jurnal Hukum & Pembangunan [Journal of Law & Development]. 2020, Vol. 50,

No. 2, pp. 284-301.

HARYANTI, D. Konstruksi Hukum Lembaga Penyelenggara Pemilihan Umum Di Indonesia Ditinjau

Dari Teori Stufenbau [Legal Construction of the General Election Organizing Body in Indonesia Viewed

from the Stufenbau Theory]. Jurnal Pembaharuan Hukum [Journal of Law Reform]. 2015, Vol. 2, No. 2,

pp. 270-278.

22 KELSEN, Teori Hukum Murni... [Pure Legal Theory...].
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by an authorized institution to form authority constantly. Eventually, it produces a lower
norm based on a higher or upper norm.23

2.2 LAW VALIDITY THEORY

The law theory by Sudikno Mertokusumo, Bagir Manan, and JJH Bruggink
and enforceability should be understood differently with the attachment to its strength.
Sudikno Mertokusumo delivered the discussion about “the strength of enacting the law
has three kinds of implementation capabilities, namely, juridical, sociological, and phil-
osophical law” 2* Meanwhile, the positive law will apply if it achieves the goals; thus,
the law’s goals are justice, certainty, and utilization.2’ In addition, the law is constantly
in motion; it means that the process of the positive rule of law into the regulations oc-
curs repeatedly. Then, the changes also often occur and take place continuously. Thus, it
raises the question of whether it cannot be determined further which legal rules we must
attend to at a particular time. Moreover, if it is examined from the semantic perspective
or the knowledge that deals with the words and sentence interpretation, it will cause the
possibility of various opinions about the law in empirical, normative, and evaluative
understandings; all of them are placed in a central position.2® Based on the validity, it
can be divided into several types as follows:

1) Factual or Empirical Validity of Legal Rule
The factual or practical application of a rule of law can be claimed if the community
to whom the rule of law applies is generally complying with the rule of law. A com-
prehensive understanding of the actual applicability of rules must be understood
from all aspects. It means that everyone authorized to apply the relevant rule of law
causes society to conduct it.

2) Normative or Formal Validity of Legal Rule
Positivity does not refer to effectivity mentioned as an absolute requirement
(noodzakelijke voorwaarde) for the normative validity of a legal order.?” It explained
that natural law would happen if a person abstracts himself from the standpoint
(standpunt, belief) of formal structure; it is based on higher law rules. Meanwhile,
there is a specific correlation in legal rules indicating each other. In addition, a par-
ticular rule of law is also focused on the general law rule.

23 SYAMSUDDI, A. Proses Dan Teknik Penyusunan Undang-Undang [Law Drafting Process and Tech-

niques]. Jakarta: Sinar Grafika, 2011.

MERTOKUSUMO, S. Mengenal Hukum: Suatu Pengantar [Getting to Know the Law: An Introduction].
Yogyakarta: Liberty Yogyakarta, 2007.

MUSLIH, M. Negara Hukum Indonesia dalam Perspektif Teori Hukum Gustav Radbruch (Tiga Nilai
Dasar Hukum) [The Indonesian State of Law in the Perspective of Gustav Radbruch’s Legal Theory (Three
Basic Values of Law)]. Legalitas [Legality]. 2013, Vol. IV, No. 1, pp. 130-152.

BRUGGINK, J. J. H. Refleksi Tentang Hukum: Pengertian-Pengertian Dasar Tentang Teori Hukum
Terjemahan Bernard Arief Sidharta [Reflections on Law: Basic Notions of Legal Theory Translated by
Bernard Arief Sidharta]. 3rd ed. Bandung: Citra Aditia Bakti, 2011.

KELSEN, H. General Theory of Law and State [online]. New York: Routledge, 2017 [cit. 2023-05-29].
Available at: https://www.taylorfrancis.com/books/9781351517997.
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3) Evaluative Validity of Legal Rule
The rule of law is considered valuable if it is based on its substance, which has
conclusive power (verbindende kracht) or obligatory characteristic (verplichtend
karakter). Meanwhile, everyone is obliged to obey the rule of law, which they view
as valuable or very important for their social behaviour. The evaluative validity of
the rule of law is the nature of obliging it or its binding or obligatory power (techni-
cal term for obligatory characteristics).

Based on Bruggink’s perspective above, if it is adjoined with the prevalence of men-
tioning applicability, which in this article is about law, it takes from the term and un-
derstanding of the enforceability of law. According to Gustav Radbruch, normative
or formal validity, in other words, is juridical validity (juristische geltung), factual or
empirical validity can be mentioned as sociological validity (soziologische geltung), and
evaluative validity is philosophical validity (filosofische geltung). Filosofische Geltung
defined that law has power if it is by the legal ambition (rechtsidee) as a higher positive
value (uberpositiven Werte: Pancasila, unprejudiced and prosperous society). Sozio-
logische Geltung means that the acceptance and enactment of the law in society cannot
be separated from reality, whether formal or informal requirements from the law. It is
more focused on the reality of society. Juristische Geltung is a constitutional statute or
regulation that fulfils the formal requirement.28
Furthermore, the law notion as stated by Gustav Radbruch in a study entitled “The
Concept of Law” in discussion Legal Philosophy is divided into three principles,?® as
follows:
1) Justice
Justice is a primary principle in law establishment. It is a reference in determining
the truth and equality. However, Radbruch emphasizes that there is a debate concern-
ing justice itself. Besides, justice allocation should be equally applied between the
right and obligation.30
2) Expediency
Expediency is emphasized as a goal, not an appropriate facility. It has an absolute
value for balancing the justice value. It is also used for three goals: individual per-
sonality, collective personality, and human artifact.3!
3) Legal Certainty
Legal certainty has functioned in adjusting the weakness of justice and expediency
elements. Moreover, legal certainty is more emphasized in law enforcement than
the scope of determination. It also leads to the justice content in a factual entity. The
legal certainty principle will have a limited role in solving several cases since there
is an inadequate scientific explanation.32

28 BRUGGINK, c. d.

29 RAHARDIJO, S. Ilmu Hukum [Legal Science]. Bandung: PT Citra Adityia Bhakti, 2000.

30 SADNYINL L. A. Legal Protection Interior Design in Industrial Design Intellectual Property Rights. Jurnal
Notariil [Notarial Journal]. 2021, Vol. 6, No. 1, pp. 27-37.

31 Ibid.

32 Tbid.
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3. RESEARCH METHOD

This study discusses normative legal research, which uses existing laws,
court decisions, books, and legal theories to analyse qualitative data.33 This study used
two approaches: a statutory approach and a conceptual approach. It analysed various
legal materials, such as primary and secondary laws, using legal principles, theories,
and concepts. The primary laws used include Article 130 of the Human Rights Law,
Article 154 of the Basic Law on General Provisions, and Article 6 of Statute Number 30
of 1999. Additionally, it examined laws like the 1945 Constitution, Statute Number 3 of
2009, and Supreme Court Statute Number 48 of 2009. It also looked at non-litigation
issues, mediation, Constitutional Court rules, and guidelines for mediator behaviour.

In this study, legal material collection followed analytical techniques. First, it an-
alysed Constitutional Court Regulation Number 1 of 2016, Article 130 of the Human
Rights Law, Article 154 of the Human Rights Law, and Statute Number 30 of 1999.
Second, it examined the correlation with other statutes, mainly focusing on Pancasila's
fourth precept and Article 18(G) of the 1945 Constitution of the Republic of Indonesia.
Lastly, it utilized Stuffenbau’s theory and the theory of law validity.

4. RESULTS AND DISCUSSION

4.1 THE MEDIATION OF LAND RIGHT DISPUTES CASES THROUGH
A NON-JUDICIAL MEDIATOR BASED ON CIVIL LAW

Mediation is a way of resolving disputes and conflicts by allowing both
parties to reach an agreement through a negotiation process employing a mediator.34
Mediation is a form of alternative dispute resolution, in which disputes and conflicts
are resolved through negotiation and facilitation. It aims to reach a mutually agreeable
solution for all the parties involved. It may involve legal advice, psychotherapy, and
data analysis. Mediation aids in the cancellation and termination of land-related legal
relationships.35

The mediation process must be completed within thirty (30) days of the High Court
or Supreme Court’s interim decision. The Supreme Court or High Court receives the
case file and the mediation result report from the Chief Justice of the Court. Based on the
report, the judge observing the case at the High Court or Supreme Court and provided
a decision. Then, all civil disputes caused before the court, including cases of litigants’
and third parties’ resistance (partij verzet) and resistance (verzet) against the verstek de-
cision, which has permanent legal force, must first be settled through mediation, unless

33 HARDIANTO, Y. — KHOIDIN, W. P. - UTAML, R. S. The Implementation of Restorative Justice System
to Resolve Domestic Violence Acts. YURIS: Journal of Court and Justice. 2023, Vol. 2, No. 3, pp. 1-13.

34 Minister of Agrarian and Spatial Planning or Head of the National Land Agency.

35 ISWANTORO, 1. Strategy and Management of Dispute Resolution, Land Conflicts at the Land Office of
Sleman Regency. Journal of Human Rights, Culture and Legal System. 2021, Vol. 1, No. 1, pp. 1-18 [cit.
2023-05-29]. Available at: https://www.jhcls.org/index.php/JHCLS/article/view/3.
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otherwise stipulated based on the Regulation of the Supreme Court The case of land is
one of the problems still happening in Indonesia. Based on the Minister of Agrarian and
Spatial Planning or Head of the National Land Agency was named Sofyan Jalil, 2019,
it received 8,959 land dispute cases. Moreover, land rights are invalidated due to land
abandonment, which is the primary cause of around 9,000 land conflicts in Indonesia,
according to data from the Ministry of Agrarian Affairs and Spatial Planning / State
Land Agency (ATR/BPN). Land disputes are only one part of all issues considered in
land cases. Based on the Regulation of the Minister of Agrarian and Spatial Planning
Number 11 of 2016, land cases consist of land disputes, land conflicts, and land cases.
Land disputes usually arise in every nation due to the intricacy of current land issues,
which are not limited to Indonesia. The parties involved in land cases need to under-
stand how to solve the problem correctly so that similar issues do not happen again. The
constant ministerial regulation has been explained as a way of settlement by the parties
concerned, called mediation.

Moreover, a problem solved through mediation will be simplified and deliberation
between related parties. Thus, the result will be a win-win solution for both parties.3¢
As a third party, the mediator must assist the related parties in finding the right solution
without compulsion.3” Meanwhile, the type of mediator used by the Ministry of Agrar-
ian and Spatial Planning is an authoritative mediator who can collaborate with one or
more non-judicial mediators. A person included in this type of mediator is an official
with the competence and knowledge of the dispute. It is classified as a non-judicial
co-mediator who has attended and passed through mediator education and examination,
which the Supreme Court supervises. The judge and the non-judicial mediators may
conduct the mediation when certain administrative conditions are fulfilled.

Furthermore, in carrying out social interactions, conflict often occurs between indi-
vidual interests.?8 Although it has no solution, thus it develops into disputes. If the dis-
pute occurs, it will take time and money. Meanwhile, developing society’s culture and
civilization affects the human mindset.3® Consequently, Alternative Dispute Resolution
was raised as an economical solution, both in time and cost; it is used to resolve the
dispute, which the parties often do. It is applied to solve a dispute in the increasing de-
mands of work and business. Alternative Dispute settlement (ADR) has been recognized

36 ABBAS, S. Mediasi Dalam Hukum Syariah Hukum Adat & Hukum Nasional [Mediation in Sharia Law
Customary Law & National Law]. Jakarta: Kencana Prenada Media Group, 2009.
37 TAN, D. The Singapore Convention on Mediation to Reinforce the Status of International Mediated
Settlement Agreement: Breakthrough or Redundancy? Conflict Resolution Quarterly [online]. 2023,
Vol. 40, No. 4, pp. 467482 [cit. 2024-05-20]. Available at: https://onlinelibrary.wiley.com/doi/10.1002
/erq.21377; ADRIAN, L. The Role of Court-Connected Mediation and Judicial Settlement Efforts in the
Preparatory Stage. In: ERVO, L. - NYLUND, A. (eds.). Current Trends in Preparatory Proceedings [on-
line]. Cham: Springer International Publishing, 2016, pp. 209-231 [cit. 2024-05-20]. Available at: http://
link.springer.com/10.1007/978-3-319-29325-7 9.
PIETRASZEWSKI, D. Toward a Computational Theory of Social Groups: A Finite Set of Cognitive
Primitives for Representing Any and All Social Groups in the Context of Conflict. Behavioral and Brain
Sciences [online]. 2022, Vol. 45, No. €97 [cit. 2024-05-20]. Available at: https://www.cambridge.org/core
/product/identifier/S0140525X21000583/type/journal article.
TAVARES, M. C. —AZEVEDO, G. - MARQUES, R. P. The Challenges and Opportunities of Era 5.0 for
a More Humanistic and Sustainable Society: A Literature Review. Societies [online]. 2022, Vol. 12, No. 6
[cit. 2024-05-20]. Available at: https://www.mdpi.com/2075-4698/12/6/149.

170

3

%

3

°



in dispute settlement mechanisms. Warren Burger, the Chief Justice of the United States
Supreme Court, started the extrajudicial settlement in 1976 that academicians, practi-
tioners, and communities agreed.*9 Based on Article 1(3) The 1945 Constitution of the
Republic Indonesia, Indonesia is a state law.*! It has ideological source called Pancas-
ila. Tt will define that the law has a dialectical character between fact and principle,
model, and content; therefore, it will not break into one-sided parts such as form, con-
tent, and rule but emphasizes a systematic relationship.*? In the state law’s concept, it is
idealized that the commander of dynamical state life refers to the law. It is not politics
or economics. Therefore, it is used in English to mention the principle of state law,
which means the rule of law, not man.*3 It means that the government defines that law
as a system,; thus, it is not referred to individuals who were doing the act. In addition, the
law states that the law has the higher authority; thus, no one has power above the law.

Then, the government’s administrative power should be based on the law. It is not an
order from the Head of State. Therefore, states and other institutions must be grounded
in the law and accountable for legal action. Therefore, the authority directs the gov-
ernment according to the law. It also aims to maintain legal discipline. It is consistent
with what Akchurin declared that the country is ruled by law, and its government must
be based on the constitution.** It is defined as the basis of governance — the national
constitution to unify the country.

Meanwhile, the system rules, which have been agreed upon and highly appreciated,
involve several relationships. There is the relationship between citizens and the state,
the relationship between state institutions, and the performance of authority. It follows
the theoretical study by Sudikno Mertokusumo, who stated that the discussion on the
power of enactment of laws has three kinds of powers of enactment of laws: jurist, so-
ciology, and philosophy.*3

Further, a mediator is a judge or the other parties with a mediator certificate as
the neutral party. It is associated with helping the parties in the negotiation process.
It searches various dispute resolution possibilities without breaking or imposing tech-
niques. The mediator’s objective in conducting the mediation process is to provide the
disputing parties with a final report to the panel of judges observing the case, indicating
whether the parties reached an agreement. To achieve this objective, the mediator needs
to make every effort to fully resolve the issues of the disputing parties.*® A mediator

40 SUBRATA, R. Mechanisms of Alternative Dispute Resolution in Conflict and Dispute Resolution in Indo-
nesia. Jurnal Litigasi (e-Journal). 2023, Vol. 24, No. 1, pp. 151-164.

41 Article 1 of the 1945 Constitution of the Republic of Indonesia.

42 RIJADI, P. — PRIYATL, S. Membangun Ilmu Hukum Mazhab Pancasila Dalam Buku: Memahami Hukum

Dari Konstruksi Sampai Implementasi [Building Pancasila Mazhab Law Science in Books: Understanding

Law from Construction to Implementation]. Jakarta: Raja Grafindo Persada, 2011.

ASSHIDDIQIE, J. Gagasan Negara Hukum Indonesia [The Idea of the Indonesian Rule of Law]. Jakarta:

Majalah Hukum Indonesia, 2005.

AKCHURIN, M. Constructing the Rights of Nature: Constitutional Reform, Mobilization, and Environ-

mental Protection in Ecuador. Law & Social Inquiry [online]. 2015, Vol. 40, No. 4, pp. 937-968 [cit.

2023-05-29]. Available at: https://www.cambridge.org/core/product/identifier/S0897654600004226/type

/journal_article.

4 MERTOKUSUMO, c. d.

46 LATUKAU, F. - RUMKEL, N. — SUWARTI. Mediators Optimization of Civil Disputes Mediation Process
at Post-Perma Court No. 1 of 2016. Journal of Social Science. 2022, Vol. 3, No. 4, pp. 714-729.
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certificate is a document proposed by a Constitutional court or institution that has its
accreditation. It declares that a person has participated in and graduated from an exam-
ination of mediation certification.4”

Currently, a non-judicial mediator needs legal protection to carry out their prima-
ry task of serving society. Thus, after the non-litigation mediation process ends, the
settlement approval is obliged and must be strengthened into a settlement agreement
if it succeeds. Meanwhile, there are two types of strengthening: the public through
an application to determine the settlement agreement from the district court and the
private through the notarial settlement agreement. In these two reinforcement types,
a non-judicial mediator’s professional identity is mentioned completely. Regarding the
determination of the court application, it has received legal protection as stipulated
in the Regulation of the Supreme Court of the Republic of Indonesia Number 1 of
2016, Article 35(5) and (6). However, it is different if a mediator strengthens it through
a notarial certificate. In this case, a non-judicial mediator must receive adequate legal
protection if their mediation process fails.

Meanwhile, in carrying out the primary duties regarding rights and obligations,
a non-judicial mediator is based on the law and protected by law. It provides services to
the community while also having a clear legal position in the notarial certificate opti-
mally. It is supported by Gustav Radbruch’s theory, which states that the purpose of the
law is justice, certainty, and expediency.*8

It should be protected by law in its primary duty of serving the community. In this
case, when a non-judicial mediator carries out the litigation mediation process, this legal
protection has been regulated in the Regulation of the Supreme Court of the Republic
of Indonesia Number 1 of 2016, Article 35(5) and (6).# It is different if a non-judicial
mediator carries out a non-litigation mediation process, as regulated in Article 154 of
the Procedural Law Regulations for Regions Outside Java and Madura (Reglement Tot
Regeling Van Het Rechtswezen In De Gewesten Buiten Java En Madura, Staatsblad
1927:227)%0 and Article 130 Indonesian Regulation which has upgraded (Het Herziene
Inlandsch Reglement, Staatsblad 1941:44).!

Generally, the personality of Indonesian society, when dealing with disputes uses
litigation (courts) to achieve justice. Therefore, many cases end up in court. It also pro-
vokes the decline of the court institution in resolving disputes; its process is adjudica-
tive. The fundamental character of Indonesian society, reflected in the 4th Pancasila,
as mentioned, is democracy, led by the wisdom of the representatives of the people. It
carries out a culture of resolving a dispute through deliberation, including negotiation,
arbitration, and mediation (non-litigation). Mediation is a dispute resolution process

47 HANIFA, M. Perbandingan Tugas Mediator Pada Pengadilan Agama Indonesia Dengan Mahkamah

Syariah Malaysia [Comparison of the Duties of Mediators in Indonesian Religious Courts with Malaysian
Syariah Courts]. Jurnal Hukum Acara Perdata [Journal of Civil Procedure Law]. 2020, Vol. 6, No. 2,
pp. 101-116.

48 MUSLIH, c. d.

49 Supreme Court Rules Number 1 of 2016, Article 35(5), and (6)6.

50 Article 154 RBG.

5L Article 130 HIR.
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that is faster, cheaper, and provides greater access to the parties. It is also for finding
a satisfactory settlement and fulfilling an impression of justice.>2

Otherwise, Indonesian society needs to understand this method of resolving disputes
widely through mediation. Currently, the arrangements related to mediation are listed
in 10 (ten) laws and regulations. Further, the correlation between the ten (10) laws and
regulations, especially in the Supreme Court Regulation Number 1 of 2016, is quite
clear that it regulates legal protection for a mediator, both judges and non-judicial,
when carrying out their primary professional duties in the realm of litigation, which on
the contrary is not written regarding the regulation of legal protection for a non-judicial
mediator when carrying out their primary professional duties in the non-litigation realm,
it also related to the legal position of a non-judicial mediator in a notarial certificate.

4.2 THE IMPLICATION OF NON-JUDICIAL MEDIATOR
IN LAND RIGHT DISPUTE CASES

According to some studies, the most complicated and corrupt area of the
problem is the land and justice issue. The land sector accounts for thirty percent (30%)
of all cases filed with the court. It is necessary to investigate the various land dis-
putes in Indonesia, the reasons behind their unresolved status and their protracted and
throughout the country. The result shows that a non-judicial mediator is not included
in the law’s validity after the non-litigation mediation process. Meanwhile, five basic
principles of non-litigation are a philosophical basis for implementing mediation activ-
ity: the secret principle (confidentiality), volunteer principle, empowerment principle,
neutrality principle, and a unique solution principle.

Furthermore, the existence of these five basic principles of mediation in Indonesia,
the arrangements are divided into ten (10) laws and regulations, which are implemented
in the preamble and articles. However, the basic principles of mediation are the philo-
sophical foundation behind the non-litigation of mediation institutions. It follows Su-
preme Court Regulation Number 1 of 2016, Article 35(3), (4), (5), and (6), as follows:
(3) If the parties fail to achieve an agreement, the statements and confessions of the

parties in the mediation process cannot be used as evidence in the case trial process.
(4) The mediator’s records must be destroyed at the end of the mediation process.

(5) The mediator cannot be a witness in the trial process of the case in question.
(6) The mediator cannot be subject to criminal or civil liability for the contents of the
settlement agreement resulting from the mediation.

Meanwhile, if non-judicial mediator has fulfilled these basic principles, they have the
right to get immunity, which the mediator obtains during and after the litigation medi-
ation process. The legal position of a non-judicial mediator in the notarial settlement
agreement is only as a witness; as regulated in Supreme Court Regulation 1 of 2016,
mediation can be distinguished into litigation mediation and non-litigation mediation.

52 ABBAS, c. d.
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The principle of non-litigation mediation is regulated in Supreme Court Regulation

Number 1 of 2016 as stated in Articles 36 and 37, Article 36, as follows:

Article 36

(1) After the parties have successfully settled their disputes through a settlement agree-
ment out of court, regardless of whether they have the help of a registered mediator,
they can apply to the court with jurisdiction to obtain a settlement certificate by
filing a lawsuit.

(2) The filing of an action within the meaning of subsection (1) shall be accompanied by
a settlement agreement and documents serving as evidence of the legal relationship
between the parties and the subject matter of the dispute.

(3) The examining judge before the parties shall convert the settlement agreement into
a settlement certificate only if it complies with Section 27(2).

(4) A settlement certificate for a complaint-enhanced settlement agreement under sub-
section (1) shall be issued by the investigating judge at a public hearing within
fourteen (14) days from the date of filing the complaint.

(5) A copy of the Settlement Certification as referred to in paragraph (4) must be sub-
mitted to the parties on the same day as the recitation of the Settlement Certification.

Article 37

(1) If the Settlement Agreement is proposed to be strengthened in the form of a Settle-
ment Certification which is not relevant to the provisions as referred to in Article
27(2), the Case Examiner Judge is obliged to provide instructions to the Parties
regarding matters that must be corrected.

(2) Due to observance of the grace period for the completion of the submission of the
Settlement Certification as referred to in Article 36(4), the parties are obliged to
immediately correct and resubmit the amended Settlement Agreement to the Case
Examining Judge.

Based on the statements above show that the position of the non-judicial mediator is
only limited to a witness in the notarial settlement certification related to non-litigation
mediation. There is a need for attributive regulation through laws and amnesty for
non-judicial mediators during and after conducting non-litigation mediation processes.
Meanwhile, litigation mediation, as regulated in Supreme Court Regulation Number 1
of 2016, contains ten (10) principles governing the use of integrated mediation in court
(court-connected mediation), as follows:

(1) Mediation

(2) Autonomy of the parties

(3) Mediation in good faith

(4) Time efficiency

(5) Mediation certification

(6) Mediator Liability

(7) Secrecy

(8) Financing
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(9) Repetition of Mediation
(10) The Settlement Agreements which is out of Court

Meanwhile, in Article 23, such as:

(1) An out-of-court peace agreement backed by a certified mediator can be strengthened
by filing a claim in court and forming a settlement certificate.

(2) An out-of-court settlement agreement and other documents proving the existence of
a legal relationship between the parties and the object of dispute should be attached.

(3) If the out-of-court settlement agreement meets the following conditions, its effec-
tiveness will be strengthened: a) following the wishes of the parties, b) does not
violate legal requirements, c¢) no abuse of third parties, d) it can be executed, e) it is
done in good faith.

In addition, the existence of non-litigation mediation arrangements as regulated in Ar-
ticle 6(7) of Law Number 30 of 1999 with Articles 36 and 37 of the Supreme Court
Number 1 of 2016, which relates to strengthening the settlement agreement outside the
court into a settlement certification to the local district court, or a notary in the form
of a notarial settlement certification. The difference is that Supreme Court Regulation
Number 1 of 2016 requires that the settlement agreement, which is confirmed, must be
cooperated by the certified mediator. Then, it is submitted through a lawsuit and must
meet cumulative requirements. It is according to the parties, not against the law, and
not abusing third parties. It also can be executed in good faith; besides that, there is no
unlimited time for submission.

Meanwhile, the Law Number 30 of 1999, which has a higher position than Su-
preme Court Regulation Number 1 of 2016, the strengthening must be registered within
30 days after the signing of the settlement agreement by using Stuffenbau’s Theory
analysis by Hans Kelsen and the Law Validity Theory by Sudikno Mertokusumo, Bagir
Manan, and JJH. Bruggink and based on the Lex Superior Derogat Legi Inferiori Le-
gal Principle. Therefore, the higher legal rule should be won; in this case, the author
understands the Supreme Court Regulation as a statutory regulation whose position is
lower than the law because it follows attributive and delegated authority. In addition, it
is based on Stufenbau’s theory which states that the legal system is a rung system where
high legal norms refer to higher laws, while the highest legal norms rely on basic legal
norms.33

5. CONCLUSION

Based on the statements above, unifying the arrangements in one statu-
tory regulation and mediation is needed, both litigation and non-litigation. It is a form
of filling legal voids and complementing the provisions of Article 130 HIR/154 RBG
related to impunity for non-judicial mediators in the non-litigation mediation process

53 KELSEN, General Theory of Law and State.
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in the land of right disputes. In particular, for Article 36 and Article 37 of the Supreme
Court Regulation Number 1 of 2016, it is necessary to review especially regarding the
legal position of non-judicial mediators in civil legal liability cases for non-judicial
mediators in non-litigation mediation processes in cases of land ownership rights dis-
putes, on reconciliation deeds notarial. There is impunity for non-judicial mediators
in non-litigation cases as a form of respect for human freedoms, as stated in the 1945
Constitution Article 28 Letter G.

The substantial implications for non-judicial mediators in Indonesia include the need
for legal protection, the requirement to adhere to the law in carrying out duties, and the
importance of unifying mediation arrangements under statutory regulations to optimize
services to the community. Additionally, the five basic principles of mediation in Indo-
nesia serve as the philosophical foundation behind non-litigation mediation institutions.
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SOME INSIGHTS ON APPLICATION OF THE
INTERNATIONAL LAW TO THE DAMAGED
ENVIRONMENT DURING THE WAR IN GAZA*

VERONIKA D’EVEREUX

Abstract: The paper deals with the environmental damage caused during the war in the Gaza Strip. The
issue is mainly examined from the perspective of the international humanitarian law. The war
in Gaza is perceived as an international armed conflict and thus the relevant provisions of
the Additional Protocol I as well as general principles of international humanitarian law are
applied.

The problem is first examined from a broader point of view and deals with the effects of
military operations on the environment of Gaza as a whole, explaining which parts of the
environment have been damaged. Subsequently, attention is paid to two specific cases, the
alleged use of white phosphorus and the flooding of the tunnels with seawater and the impacts
of these actions on the environment. Because it cannot be completely ruled out, that the envi-
ronmental damage in Gaza might become a matter of concern of the ICC, the environmental
damage is also marginally assessed from the perspective of the international criminal law. The
paper is aimed to contribute to the academic discussion on whether and under what circum-
stances, it would be possible to consider the examined conduct as breaching the obligations
of the state carrying out the military operations.

Keywords: Gaza Strip; serious damage to the natural environment; white phosphorus; flood-
ing the tunnels with sea water; international humanitarian law
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INTRODUCTION

The war in Gaza has had a significant impact to the natural environment in
Gaza. There is a high probability that at least some cases of the damage caused to the
environment might be rather long term, while other cases might be resolved in a shorter
period of time.

The objective of the paper is determining whether the damage of the natural environ-
ment in Gaza can be considered as an inevitable result of military operations. In order to
meet this objective, there were formulated two research questions: Is it possible to find
that, in the defined period of first 6 months of the war and in relation to the examined
military operations, the State of Israel violated its obligations under international hu-
manitarian law in regard to the protection of the natural environment during the armed
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conflict? Is it reasonable to assess the conduct of the military operations in Gaza and
the decisions taken by the Israeli representatives according to the norms of international
criminal law, specifically in relation to the war crimes against the environment?

In relation to the first question, it can be stated, that the answer would be positive
in case it was proven, that the aim of the military operations carried out by the Israeli
Defence Forces (IDF) was to wilfully cause the damage of the natural environment.

In relation to the second question, the author noted, that the answer would be posi-
tive in case it was proven without any doubts, that the IDF issued the orders to launch
the military operations with full knowledge that the environmental damage would be
widespread, long term, severe, as well as excessive compared to the military advantage
anticipated. She did not find any grounds for this based on the examined cases.

Regarding the methodology used, the author employed analysis, synthesis, and com-
parison. Analysis was primarily used while working with the sources of information
describing the military operations and the caused damage to the natural environment in
Gaza. The author in this regard worked with news sources knowing that the information
might not be independently verified. This was done mainly because there were not any
official results of independent investigation carried out for the purpose of assessment
of the situation according to the international law available at the time of this analy-
sis. Synthesis was used to apply the rules of the international humanitarian law to the
examined military operations which had the impact to the environment. A comparison
was utilised to examine both similarities and differences between selected cases of
environmental damage which were previously addressed in legal practise and theory.

The paper is structured in seven chapters. The first chapter explains why the author
considers the war in Gaza as an international armed conflict and thus applies the norms
of the international law relevant to this type of conflict. The second chapter describes
the variety of impact of bombing and military operations carried out in Gaza to the
natural environment. The third chapter deals with the provisions of the international
humanitarian law concerning the environmental damage as a result of the armed conflict
(mainly the provisions of Additional Protocol I of 1977). The fourth chapter assesses in
a broader context the environmental damage in Gaza according to the general principles
of the international humanitarian law. The fifth chapter is aimed at the environmental
impacts of the alleged use of white phosphorus in Gaza City. The sixth chapter deals
with potential environmental impacts of the flooding of the tunnels with sea water. The
seventh chapter is focused on the environmental damage of Gaza from the perspective
of the international criminal law. The conclusion includes the summary of the findings
as well as the answer to the research questions.

1. PERCEIVING THE GAZA WAR
AS AN INTERNATIONAL ARMED CONFLICT

This paper and the application of the relevant norms of international law
are based on the postulate, that the war in Gaza is considered as an international armed
conflict. This opinion is substantiated by following facts. Regardless of political state-
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ments of various states recognizing Palestinian statehood, the Palestinian Authority did
not yet fully develop its statechood from the perspective of international law. It can be
considered as a state in the stage of birth, (state in statu nascendi) due to non-fulfilment
of one of the 4 constitutive signs of statehood, which is the exercise of public authority.
Every entity which strives to be considered as a state from the perspective of law, must
fulfil the criteria defined by Article 1 of the Montevideo Convention,! which has the
nature of a customary law. The exercise of public authority by the Palestinian Authority
is limited by the State of Israel in the West Bank and excluded by Hamas in the Gaza
Strip.

It has not yet been proven whether the Hamas was controlled by the Palestinian Au-
thority, but it is possible to speculate that Hamas might be rather independent.? Clear
and impartially verifiable finding of the existence or non-existence, duration or inter-
ruption of the bond between Hamas and the Palestinian Authority is currently hardly
possible. The Palestinian Authority has claimed that Hamas got politically and ideolog-
ically separated, and the control over Hamas was lost. Hamas was originally one of the
political parties in the Palestinian Authority, and it won the 2006 elections in Gaza. It
was not reported that the elections were undemocratic or manipulated, the people were
neither reported to be forced under the threat of violence, to vote for Hamas.3 Based on
this the author assumes the Hamas is official and the regularly elected representative of
the Gaza Strip, but not of Palestine as a whole. The official Palestinian representation
has also been dealing with its deep internal problems, e.g., the parliament has been dis-
solved and the and legislative power is replaced by the issuance of presidential decrees.
Thus, the Gaza Strip is considered to be Palestinian territory over which the official
Palestinian government in the West Bank has lost power. An additional reason to
support this opinion is based on the fact that Isracl does not consider Gaza as its own
territory, Israel considers Gaza a foreign territory, against which it has been carrying out
a blockade since 2007. Therefore, it is considerable viewing Gaza as a territory of the
Palestinian Authority, over which the official government of the Palestinian Authority
has lost control and is unable to exercise public power. This view can be also supported
by recent statements by Hamas leaders that they were interested in reuniting with the
Fatah government, which represents the Palestinian population in the West Bank, after
the end of the war in Gaza,* as well as with the statements of the Palestinian Authority
Fatah’s leaders who claimed that once Israel defeats Hamas’s infrastructure, the Pales-
tinian leaders would reunite with Hamas and Islamic Jihad group to rule the Gaza Strip.>
Finally, this perspective could be also supported by the fact that the political rivals
Hamas and Fatah (which has the leading power within the Palestinian Authority), signed

U The International Conferences of American States, First Supplement. 1933-1940, p. 121.

2 Doctrine of Hamas. In: Wilson Center [online]. [cit. 2024-06-29]. Available at: https://tinyurl.com
/mrxh68KkS.

3 PENN, M. Japan and the War on Terror. London: Bloomsbury Academic, 2014, p. 206.

4 SAWAFTA, A. — AL-MUGHRABI, N. Hamas signals post-war ambitions in talks with Palestinian rival
Fatah. In: Reuters [online]. 5. 6. 2024 [cit. 2024-06-29]. Available at: https:/tinyurl.com/ycy4er55.

5 BOB, Y. J. - LAZAROFF, T. Palestinian Authority calls for terror organization unification to rule Gaza
after war. In: The Jerusalem Post [online]. 7. 1. 2024 [cit. 2024-06-29]. Available at: https:/tinyurl.com
/2favkhxp.

179



on 23 July 2024, an agreement on to form an interim national government together with
another 12 Palestinian political fractions.¢

The military wing of the Hamas movement is on the list of terrorist organizations of
more than one hundred states. Some countries consider Hamas as a whole (including its
political wing, which controls the internal administration and exercises all public power
in Gaza) to be a terrorist organization.”

The Palestinian Authority might be responsible for the October 7th attack carried
out by Hamas in case of the approval or recognition of the actions of civilians as acts
by the official political representation of Palestine. M. Abbas made statement in which
he approved the terrorist attack of October 7th, supported the Palestinians in their resis-
tance to Israeli oppression and stated that the Palestinian people have the right to defend
themselves against the terror of settlers and occupation troops.® It might be challenged
whether this statement has the same effects as the recognition of the Iranian government
of the attack against the US embassy carried out by the Iranian civilians.? In author’s
opinion, M. Abbas’s statement does not have the equivalent effects as the declaration
of the Iranian government as a whole, based on which Iran was held responsible for the
conduct of the individuals, who were not directed by state authorities and did not act on
behalf of the state when they attacked the embassy. The responsibility of Palestinian Au-
thority over October 7th might be re-examined in case of new evidence demonstrating
that Hamas was controlled by the Palestinian Authority and acted based on the orders
of the Palestinian Authority.

Based on the above-described reasoning, the author does not apply the norms of
international law relevant to the internal armed conflict and other situations of violence.
In the author’s opinion, there is no obstacle to examine the events of this war as an
international armed conflict based on the fact that the State of Israel does not recognize
Palestine as a state. Gaza is still part of the Palestinian territory, and the fact that the of-
ficial Palestinian representation has lost control over this part of the territory (or claimed
that they lost control over it) is not a reason for viewing Gaza as a separate entity.

2. THE IMPACTS OF BOMBING AND MILITARY
OPERATIONS TO THE ENVIRONMENT

The territory of the Gaza Strip is 41 km long and 10 km wide (therefore it is
an area of about of 75% size of Prague) and it has about 2.2 million inhabitants (the pop-
ulation density is about 6.507 inhabitants per km?). The number of inhabitants as well as
the continuous growth of population in Gaza has an impact on the fact that a significant
part of the Gaza territory consists of residential buildings and built infrastructure. There

6 CHEN, L. — AL-MUGHRABI, N. China brokers Palestinian unity deal, but doubts persist. In: Reutrers
[online]. 23. 7. 2024 [cit. 2024-07-25]. Available at: https:/tinyurl.com/m85srj27.

7 Australia, Canada, Israel, Japan, New Zealand, United Kingdom and United States.

8 ABDEL-REZEK, O. Abbas: Palestinians have right to defend themselves. In: Reuters [online]. 7. 10. 2023
[cit. 2024-06-29]. Available at: https://tinyurl.com/2y5mdbu2.

9 Case Concerning U.S. Diplomatic and Consular Staff in Tehran (U.S. v. Iran); 1.C.J. Reports, 1980, p. 3.
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are parts, which form a natural environment, mainly orchards with olive, almond, date,
fig, and citrus trees, agricultural land where mainly barley, wheat, and cotton are grown,
and farms with greenhouses. As another example of the natural environment the Gaza
Valley could be listed, which the UN planned to turn back into a natural reserve and
clean it of sewage and dumped household waste and construction debris.!0

The Israeli military operation in Gaza in reaction to the terrorist attacks of Hamas and
some other terrorist organisations including the Palestinian Islamic Jihad on 7 October
2023, in its initial phase chose tactics of aerial, naval, and ground bombardment. The
Palestinian civilians were urged to evacuate from the northern part of Gaza to the South.
Later military operations were also carried out in the Khan Younis area and in Rafah
city, in which the people previously evacuated there from North of Gaza.!! The Israeli
bombardment destroyed about 70% of residential properties in Gaza and damaged near-
ly 50% of the buildings which were part of civil infrastructure. The bombardment also
caused repetitive damage of water pipelines, which resulted in the significant lowering
of the water supply. The freshwater production in the desalination water facilities was
affected by the shortage of fuel supplies.!?2 Besides the bombardment, the IDF carried
out at least 33 controlled demolitions of buildings in Gaza, which destroyed hundreds
of buildings, including mosques, schools, and entire parts of residential areas. An IDF
spokesman explained that they destroyed terrorist infrastructure located, among other
things, inside buildings in civilian areas. He added that some neighbourhoods served as
combat complexes for Hamas terrorists.!? The analysis of the satellite data concludes
that “the rate of devastation was worse than either the razing of Aleppo in Syria or Rus-
sia s bombing of Mariupol”.'* Besides the above-described impacts on the residential
areas, the military operations had a severe impact on the natural environment.

The Israeli military operations in Gaza had impact on the production of greenhouse
gases. The first 60 days of war generated approximately 281,000 metric tonnes of CO,,
which was compared to be the equivalent of burning at least 150,000 tonnes of coal.!>

It was estimated that the bombardment of Gaza created 37 million tons of miliary
debris and hazardous materials. The debris contains human remains, bombs, and mil-
itary material. The debris, including toxic materials, might remain in the ground, on the
surface of the land, and in the sea. It might further contaminate the soil, groundwater,

10" Pollution clean-up aims to create Gaza’s first nature reserve. In: Times of Israel [online]. 12. 2. 2022 [cit.
2024-01-27]. Available at: http://tinyurl.com/2xaxs22v.

I Bombardment in southern Gaza increases mass displacement. In: UNRWA [online]. 4. 12. 2023
[cit. 2024-01-28]. Available at: http://tinyurl.com/4v{9x4df.

12 BABA, A. There’s a water crisis in Gaza that the end of fighting might not solve. In: NPR [online].
29.12. 2023 [cit. 2024-01-21]. Available at: http://tinyurl.com/3v3hertc.

13 ABRAHAM, L. et al. Israel’s controlled demolitions are razing neighbourhoods in Gaza. In: The New York
Times [online]. 1. 2. 2024 [cit. 2024-02-03]. Available at: http://tinyurl.com/2ex43yy3.

14 FRANKEL, J. Israel’s military campaign in Gaza seen as among the most destructive in recent history,
experts say. In: AP News [online]. 11. 1. 2024 [cit. 2024-01-21]. Available at: http://tinyurl.com/5794c4x9.

15 LAKHANI, N. Emissions from Israel’s war in Gaza have immense effect on climate catastrophe. In: The
Guardian [online]. 9. 1. 2024 [cit. 2024-07-07]. Available at: https://tinyurl.com/5kkn6wcz.
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surface water, and air.!® There was also reported the alleged use of white phosphorus,
which is a hazardous material and causes air pollution.

The military operations also had a significant impact on the sewage treatment and
water management. Part of the water and sanitation facilities were damaged during
the first 3 months of the war. The destruction of water and sanitation facilities might
bear a risk of flooding during the winter rains. Due to the shortage of fuel, the remaining
sanitation facilities were not able to operate. The untreated sewage was directly dis-
posed into the Mediterranean Sea, which poses a significant environmental threat. The
groundwater and soil were contaminated by toxins.!”

As a result of the military operations, there also occurred a massive destruction of
farmland, orchards, and forests. This was done partially by the Isracli bombardment,
partially due to the Israeli ground operations in which the tractors, tanks, and mili-
tary vehicles uprooted the trees and damaged the agriculture sites, and partially by the
Palestinian inhabitants who suffered between October 2023 till about March 2024 by
a shortage of fuel, so they cut the trees to have wood for cooking and heating. Israel,
according to some sources, is condsidering the creation of a military buffer zone around
Gaza consisting of a system of fences and other security elements,'® which would be
in the place where there are fields, orchards, and trees.!® Something similar was also
reported by Egypt, however the Egyptian buffer zone would be built along the outside
border of Gaza in the Sinai desert.20

Waste generation, including hazardous waste (e.g., medical waste) might be con-
sidered one of the significant indirect impacts of the bombardment to the environment.
Due to the war, there are difficulties in transporting the waste from some locations to
landfills. According to some sources, there is about 3,000 tons of waste is accumulated
daily which cannot be disposed due to the ongoing armed conflict and therefore there
were established temporary landfills.2! In the winter, it was reported that the Palestin-
ians burnt the waste which resulted in air pollution. In the spring and summer, it was
reported that the decaying waste caused soil, water, and air pollution, which might be
a long-term damage hazard.?

16. GRAHAM-HARRISON, E. Gaza’s 37m tones of bomb-filled debris could take 14 years to clean, says ex-
pert. In: The Guardian [online]. 26. 4. 2024 [cit. 2024-07-07]. Available at: https://tinyurl.com/ue9ahuhn.

17 AHMED, K. — GAYLE, D. - MOUSA, A. “Ecocide in Gaza”: does scale of environmental destruction
amount to a war crime? In: The Guardian [online]. 29. 2. 2024 [cit. 2024-07-07]. Available at: https://
tinyurl.com/4t6k34sv.

18 ARMSTRONG, K. — BERG, R. Israel extends control of Gaza’s entire border. In: BBC [online]. 30. 5. 2024
[cit. 2024-07-07]. Available at: https://tinyurl.com/b2uynes9.

19 Establishing a “security zone” in Gaza is a war crime. In: B 'T¥elem [online]. 21. 2. 2024 [cit. 2024-07-07].

Available at: https://www.btselem.org/gaza_strip/20240221 establishing so called_security zone in

_gaza is_a war_crime.

MURPHY, P. P. Egypt is building a new walled buffer zone, more than 2 miles wide on Gaza border,

satellite images show. In: CNN [online]. 15. 2. 2024 [cit. 2024-07-07]. Available at: https://tinyurl.com

/y5fubesp.

SOULAIMAN, M. Rivers of sewage, dirty water, and toxic air: The environmental disaster unfolding

in Gaza. In: Green Euro News [online]. 21. 12. 2023 [cit. 2024-01-21]. Available at: http://tinyurl.com

/498vttdz.

22 A silent threat: Gaza’s struggle with solid waste management. In: UNDP [online]. 28. 3. 2024
[cit. 2024-06-29]. Available at: https://tinyurl.com/bdezr9t7.
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According to some opinions,?? the war in Gaza resulted into an ecocide. This term
was according to the International Committee of the Red Cross (ICRC) codified in
penal codes of several countries in the way of “mass destruction of the flora and fauna
and poisoning of the atmosphere or water resources, as well as other acts capable of
causing an ecological catastrophe” ** Applying the term of ecocide to the situation in
Gaza refers not only to the severe damage of the natural environment, but it also reflects
the opinion that the military operations were not carried out in accordance with law, and
it emphasises on the potential element of criminal responsibility.23

3. THE ENVIRONMENTAL DAMAGE A RESULT
OF THE MILITARY OPERATIONS IN THE PERSPECTIVE
OF THE INTERNATIONAL HUMANITARIAN LAW

The Additional Protocol I to the Geneva Conventions (AP I) in Arti-
cle 35(3) prohibits the use of “methods or means of warfare which are intended, or
may be expected to cause, widespread, long-term and severe damage to the natural
environment”. In Article 55(1) it stipulates that: “[Clare shall be taken in warfare to
protect the natural environment against widespread, long-term and severe damage.
This protection includes a prohibition of the use of methods or means of warfare which
are intended or may be expected to cause such damage to the natural environment and
thereby to prejudice the health or survival of the population.” And finally in (2) it rules
that “attacks against the natural environment by way of reprisals are prohibited”.2°

The ICRC commented that these provisions were clearly new when they were adopt-
ed, but since then, significant practice of states has emerged to the effect that this pro-
hibition has become customary. Based on this finding, these articles are thus generally
binding even to the states that are not state parties of the AP I. This opinion is supported
by the ICRC and also by several states within their submissions to the International
Court of Justice in the Case of Nuclear Weapons. The states acknowledged that they
considered the rules in Articles 35(3) and 55(1) of AP I to be customary.?” The Report on
the Practice of the State of Israel, which is not a party to AP I, was consistent with this
opinion because it stated that the Israeli Defence Forces do not utilize or condone the
use of methods or means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the environment.28

23 JOHNSON, J. Report: Deliberate Ecocide a Key Element of Israel’s Genocidal Campaign in Gaza. In:
Truthout [online]. 29. 3. 2024 [cit. 2024-07-07]. Available at: https://tinyurl.com/2p9ytuas.

24 HENCKAERTS, J. M. — DOSWALD BECK, L. Customary International Humanitarian Law. Vol. Il.
Cambridge: Cambridge University Press, 2005, pp. 143—158.

25 “No traces of life”: Israel’s ecocide in Gaza 2023-2024. In: Forensic Architecture [online]. 29. 3. 2024
[cit. 2024-07-07]. Available at: https:/tinyurl.com/y82pwv8f.

26 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims
of International Armed Conflicts (Protocol I). 8 June 1977.

27 Legality of the Threat or Use of Nuclear Weapons; 1.C.J. Reports, 1996 (Advisory Opinion), p. 226.

28 HENCKAERTS et al., c. d.
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A violation of this customary rule of IHL might be obvious in case the state had
knowledge or there can be an inference that “a certain method or means of warfare
will or probably will cause widespread, long-term and severe damage to the environ-
ment. In relation to another customary rule stipulating ‘the due regard for the natural
environment in military operations " the states engaged in the military operations ‘are
obliged to obtain the information of the potential results of their planned actions and to
refrain from actions that could be expected to cause widespread, long-term and severe
damage to the environment’.”30 The violation of this rule would be in case the states
wilfully caused widespread, long term, and severe damage to the natural environment.
In the ICRC Study on Customary IHL it was also stated that: “[I]¢ is not easy to know in
advance exactly what the scope and duration of some environmentally damaging acts
will be; and there is a need to limit as far as possible environmental damage even in
cases where it is not certain to meet a strict interpretation of the criteria of widespread,
long-term and severe. 3! Determining whether the rate of the environmental destruction
crossed the threshold due to the armed conflict might be possible through the provisions
of the international criminal law.

4. ASSESSMENT OF ENVIRONMENTAL DAMAGE
IN GAZA ACCORDING TO THE RELEVANT PRINCIPLES
OF INTERNATIONAL HUMANITARIAN LAW

The military operations in Gaza had a direct impact on carbon emissions.
Based on a study aimed at the Greenhouse Gas Emissions from the Isracl-Gaza Conflict,
there was estimated the total emissions from the conflict amounted to 281,315 tons
of carbon dioxide in the initial phase of the war. This number included the combined
emissions of bombs, rockets, and artillery, as well as munitions shipments delivered by
cargo jet. According to this study, the greenhouse gas emissions from the first 60 days
of the war were “roughly the equivalent of 75 coal-fired power plants operating for
a year” 32 There was reported that the IDF used the Besorah system, an Al platform
programmed to suggest the targets of the bombardment based on the data available.
Opinions emerged stating that during the war in Gaza, the Besorah system was allegedly
set up in the way that it prioritised quantity, over the quality of targets. The IDF was
criticised for targeting large areas by bombing with little focus on specific targets.3?
There was also reported that the IDF, while launching the ground operation, entered
Gaza through the natural zones in Gaza. Assessing whether it was possible to carry out

29 Ibid.

30 Tbid.

31 Ibid.

32 NEIMARK, B. — BIGGER, P. - OTU-LARBI, F. - LARBI, R. A Multitemporal Snapshot of Greenhouse
Gas Emissions from Israel-Gaza Conflict. In: SSRN [online]. 9. 1. 2024 [cit. 2024-07-21]. Available at:
https://tinyurl.com/rawz5yry.

D’EVEREUX, V. Israeli Military Artificial Intelligence, Its Possible Use in the War in Gaza. Obrana
a strategie [Defence and Strategy]. 2024, Vol. 24, No. 1, p. 129.
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the military operations in a way which was more considerate to the environment is pos-
sible through applying relevant general principles of the international humanitarian law.

The principle of military necessity permits the use of such weapons as permitted
by law and to the extent necessary to achieve the purpose of the war in the shortest
possible time and with the least possible impact on human life and material resources.
The belligerents may use only such means that are absolutely necessary to force the
enemy to surrender. Disregarding this principle leads to disproportionate destruction
which is prohibited by international humanitarian law and might be also considered as
a war crime.34

As far of this principle concerned, the State of Israel might be challenged on wheth-
er the extent as well as the way of conducting the military operations, with regard
to their environmental impacts, was necessary to achieve the goal of the war. The
bombardment had an impact on carbon emissions, resulting in debris, part of which got
contaminated. As a result of the bombardment, the majority of the population resettled,
which resulted in the generation of waste, that could not be safely and adequately dis-
posed of in landfills due to ongoing military operations. The principle of military neces-
sity, however, must not be interpreted as a reason for violating the law of armed conflict.
It is likely that the issue of the State of Israel’s operations according to this principle
will be the subject of further investigation, which the author considers reasonable. The
outcome of the investigation will probably also partially depend on the final outcome of
the war in Gaza. However, based on the previous experience of military operations in
Gaza, it is possible that both sides of the conflict may hypothetically declare contradict-
ing information. Therefore, the result of this war might also be unclear. If Israel were to
end operations at a time when it believed that Hamas was no longer capable of fighting,
it is possible that the other side would claim otherwise. An independent examination of
the real ability or inability to fight of the Hamas movement is very difficult due to the
fact that most of their military resources are hidden underground and even the State of
Israel therefore has only partial information about it.

The principle of distinction requires a distinction to be made between military
objects that are legitimate war targets and civilian objects that need to be spared from
attack.®

In relation to this principle, in the perspective of the environment, the range of the
bombardment might be challenged. Specifically in regard to the current uncertainty
whether all the targets had a military nature and whether it was possible to reach the
similar results with a lower carbon emission and avoiding unnecessary damage at the
same time, so there would be less of building destruction, and less debris. On the other
hand, it probably would not have an impact on the issue of the generation of waste,
because civilians would probably either way evacuate based on the knowledge that the
bombing would take place in the area. The principle of distinction might also apply to
the ground operations and the choice of routes for the military vehicles. In case the IDF

34 OETER, S. Methods and Means of Combat. In: FLECK, D. (ed.). Handbook of International Humanitar-
ian Law. 2nd ed. Oxford: Oxford University Press, 2008, p. 127.

35 KOLB, R. — HYDE, R. An introduction to the International Law of Armed Conflicts. Oxford, Portland,
Oregon: Hart Publishing, 2008, pp. 45-46.
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commanders had to choose whether it is necessary for the passage of military equipment
to damage civilian infrastructure or natural zones, it might be necessary to prioritise
protection of the civilians over the protection of nature. The damage of the environment
might be also justified in case there were hidden entrances to the tunnels in the orchards,
farmland, greenhouses etc. Any damage to these entrances could be considered as essen-
tial, so Hamas fighters were not able to use it as military advantage.

The principle of proportionality means that the losses and damages caused by
military operations must not be disproportionate to the results that were achieved. The
military advantage must outweigh the damage caused. Military operations are to be
conducted in a manner that avoids disproportionate and accidental damage and loss.3¢

For this reason, the states must aim to minimise the damage to the natural environ-
ment and to carefully weight out, whether the result of the operation is proportional
to the damage caused. There is no doubt that the destruction of the Gaza Strip is enor-
mous. In the author’s opinion, the damage of the natural environment in Gaza was an
inevitable result of immediate combat. The fight against Hamas is very specific due
to their spread across Gaza as a whole. From the perspective of the State of Israel, the
aim of the operation was to expel the fighters of the Hamas movement from their
positions. Some observers however interpreted the IDF operations as scorched-earth
policy, which is not only a violation of international humanitarian law, but it also may
establish the criminal responsibility of the commanders responsible for issuing the rel-
evant orders and their implementation. The grounds for these opinions lies in the extent
of the destruction of the Gaza Strip as a whole, including the destruction of natural
sources which are necessary to contribute3” to the survival of civilian population.38 On
the contrary, in the opinion of the author, it is not correct to consider the scorched-earth
policy being applied to Gaza due to the fact that this policy is rather a purposely ordered
strategy, which is supposed to make it impossible, for resources to become available for
use by the enemy or by the civilians in the near future. Thus, this pre-planned strategy
is aimed to hinder the enemy’s ability to advance or purposefully cause a risk to the
survival of the civilian population. Therefore, the author finds the term scorched-earth
policy to be incorrectly used because the stage of Gaza’s destruction rather corresponds
to the indirect consequences of the military operations.

36 NEUMAN, N. Applying the Rule of Proportionality: Force Protection and Cumulative Assessment in
International Law and Morality. The Hague: T. M. C. Asser Press, 2004, Vol. 7, p. 84.

37 The word contribute reflects the long-term dependency of Gaza on humanitarian aid, and the inability of
Gaza to striving to be self-sufficient as much as possible in relation to food production.

38 FERNANDEZ, B. Israel is taking scorched earth policy to a new level. In: A/ Jazeera [online]. 16. 12. 2023
[cit. 2024-01-29]. Available at: http:/tinyurl.com/mv4dzs4b.
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5. THE ENVIRONMENTAL IMPACTS OF ALLEGED
USE OF WHITE PHOSPHORUS IN GAZA CITY

White phosphorus is a chemical substance which is not prohibited under
the Chemical Weapons convention.’® White phosphorus can be used either for marking,
signalling, but also for obscuring because it creates smoke which hides some military
actions. The use of white phosphorus is restricted in densely populated areas, because it
is a hazardous material which pollutes the air, creates heat, and has incidental burning
effect, so there is a risk of spontaneous combustion involved with it. The use of white
phosphorus is also stipulated in war manuals of several states, e.g., the U.S. Department
of Defence in their Law of War Manual state that, “white phosphorous is a munition
[...] that is intended primarily for marking or illuminating a target or masking friendly
force movement by creating smoke 40

Some NGOs, Human Rights Watch (HRW), stated that they hold evidence that the
Isracli army used white phosphorus on 11 October 2023 in Gaza City,*! and on 10 Oc-
tober at the border with Lebanon.*> Amnesty International stated that they hold evidence
of the use of white phosphorus on the border with Lebanon and in Gaza by Israel. The
State of Israel officially denied that they “deployed the use of such munitions”, and stat-
ed the accusation as well as the evidence of it is unequivocally false.** The IDF further
stated that “in accordance with international law, this type of weapon is not used by the
Israel Defence Forces against the terrorist group Hamas” and claimed that the report
of use of white phosphorus was taken from another war.#4

A theoretical assessment of the questions related to use of white phosphorus in Gaza
might be challenging because there is not yet available the unequivocal conclusions of
an impartial investigation. Mainly, there are available statements of some NGOs pro-
tecting the interests of the Palestinians and advocating for them, and the statements of
the IDF denying these accusations.

Examining whether the photographs and videos, which, based on the statements
of these organisations, showed that the IDF allegedly used white phosphorus in Gaza

39 United Nations Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects (and Protocols) (As
Amended on 21 December 2001), 10 October 1980, 1342, UNTS 137.
COBLE, K. S.-TRAMAZZ0,J. C. Israel - Hamas 2023 symposium — white phosphorus and international
law. In: Lieber Institute West Point [online]. 25. 10. 2023 [cit. 2024-02-02]. Available at: http://tinyurl.com
/mtf5d3s3.
Israel: White phosphorus used in Gaza, Lebanon, Use in populated areas, grave risk to civilians. In: Human
Rights Watch [online]. 12. 10. 2023 [cit. 2024-01-21]. Available at: http:/tinyurl.com/5x8c7xau; Questions
and Answers on Israel’s use of white phosphorus in Gaza and Lebanon. In: Human Rights Watch [online].
12. 10. 2023 [cit. 2024-02-02]. Available at: http://tinyurl.com/ykw88jys.
42 Lebanon: Evidence of Israel’s unlawful use of white phosphorus in southern Lebanon as cross-border
hostilities escalate. In: Amnesty International [online]. 31. 10. 2023 [cit. 2024-02-02]. Available at: http://
tinyurl.com/mv56kwyy; Israel / OPT: Identifying the Israeli army’s use of white phosphorus in Gaza. In:
Amnesty International [online]. 13. 10. 2023 [cit. 2024-02-02]. Available at: http://tinyurl.com/mr2nk2hd.
WINTOUR, P. Israel denies using white phosphorus in Gaza. In: The Guardian [online]. 13. 10. 2023
[cit. 2024-01-21]. Available at: http://tinyurl.com/3vd7kubs.
44 NGOs accuse Israel of using white phosphorus munition in Gaza — but what are they? In: France24 [on-
line]. 15. 10. 2023 [cit. 2024-02-02]. Available at: http://tinyurl.com/5fdjnbdj.
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City, were authentic, cannot be the subject of a legal research. Rather it is a matter of
a different area of expertise. There can be several variants of the future outcomes of the
independent investigation in this matter, including finding out that it was not possible to
verify whether this substance was used.

It is a fact that in 2009, during Operation Cast Lead in Gaza, the IDF admitted
the use of white phosphorus to mark targets. The later report of the military inquiry
stated, that at that time, the white phosphorus munition was intended for use only for
smokescreen purposes. It was used as a camouflage, which is not considered as an
incendiary weapon. The report also stated that the white phosphorus was used while
balancing the military necessity and in regard to the obligations stemming from the
humanitarian law.*>

In 2013, the IDF responded to a petition to Israel’s High Court of Justice concerning
the use of white phosphorus in Gaza. The Israeli military stated that they “would no lon-
ger use white phosphorus in populated areas except in two particular situations”. The
details about these two exceptions were not published. Judge E. Arbel further explained
that the IDF should “render use of white phosphorous an extreme exception in highly
particular circumstances” .46

For the purpose of examining whether the allegedly used white phosphorus could
be considered a violation as humanitarian law because of the environmental damage,
mainly in the form of the air pollution, there can be made a comparison with the case
of chemical factory in Pancevo, which was hit by a NATO bombing campaign. The
background of these two circumstances is different, but in both cases, it is related to
the environmental damage caused by the chemical substances in connection with
a military attack. The Pancevo case, which had a massive and long-term environ-
mental impact,*” was resolved by the ICTY Prosecutor. It was stated that the environ-
mental damage “did not reach the Additional Protocol I threshold” and that “long term
damaged would need to be measured in years, rather than months” 48

Given the fact that the white phosphorus is not one of the chemical substances pro-
hibited by the international treaties, it is possible to debate about the alleged use of
this chemical substance by the IDF in Gaza City in the context of a general prohibition
of certain methods of warfare. Specifically in connection the principle of the prohi-
bition of indiscriminate attacks and principle of proportionality. Additionally, in
connection to the prohibition of severe damage of the natural environment (Arti-
cle 55 AP I). In order to assess the question of compliance of the alleged use of white

45 Military rejects horrific results of use of white phosphorus in Operation Cast Lead. In: B Tselem [online].
21.5.20009 [cit. 2024-02-02]. Available at: http://tinyurl.com/59kmja69.

46 Incendiary weapons: Recent use and growing opposition. Memorandum to Convention on Conventional

Weapons delegates November 2014. In: Human Rights Watch and International Human Rights Clinic

[online]. November 2014 [cit. 2024-02-02]. Available at: http:/tinyurl.com/ycynmpnu.

JANKUYV, J. Environmentalizacia medzinarodného prava verejného a jeho vplyv na pravo Eurdpskej

uinie a pravny poriadok Slovenskej republiky [Environmentalisation of the public international law and

its impact to the European Union law and the legal order of the Slovak Republic]. Prague: Leges, 2021,

pp. 268-270.

48 Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign
Against the Federal Republic of Yugoslavia. In: /CTY [online]. [cit. 2024-02-02]. Available at: http://
tinyurl.com/4rt26aae.
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phosphorus in Gaza city with international law, it might be necessary to consider the
factual impacts of the effects of this chemical substance in this territory. There should
be considered the question of proportionality in relation to the degree, severity, and
duration of the imminent medical complications, and the aim of the IDF operations.
It might also be relevant to find out whether the amount of the white phosphorus al-
legedly used by the IDF had such effects, that it could cause widespread, severe, and
long-lasting damage to the environment. In analogy with the case of Pancevo, in which
the duration of the damage was decisive, it is important to examine whether the over-
all effects of alleged use of white phosphorus in Gaza would take years, rather than
months. In author’s opinion, there is a minimum probability that the damage mainly in
the form of air pollution due to the alleged use of white phosphorus in Gaza City crossed
a threshold stipulated in Article 55 of AP I as the air pollution, as reported lasted for
only a couple of days.

6. THE POTENTIAL ENVIRONMENTAL IMPACTS
OF FLOODING THE TUNNELS WITH SEA WATER

The network of the underground tunnels in Gaza was constructed by
Hamas with three purposes. First, for smuggling weapons and commerce between Gaza
and Egypt. Second, for defensive purposes, from which benefit the Hamas commanders
(not Gaza civilians), the tunnels are also used as weapons storage, thus the tunnels can
be considered a great military advantage. Third, for offensive purposes which allows
the cross-border attack against Israel. These tunnels have concrete walls and roofs,
they have electricity and other equipment, which is used for the benefit of the Hamas
terrorist, not for the benefit of the protection of the civilians of Gaza. These tunnels
are not used by civilians as bomb shelters. At the beginning of war in Gaza in October
2023, it was estimated that there were about 1,300 tunnels with a total length of about
500km in Gaza. It might take around 1.5 million cubic metres of water to completely
fill the tunnels.*

In December 2023, the IDF declared the intention to flood the tunnels with sea
water and set up first pumps at the Al-Shati refugee camp. It was reported that the IDF
started the trial of pumping the water into the tunnels in order to drive Hamas’s terror-
ists above the ground and make it impossible for them to use their significant strategic
tool.59 In January 2024, it was confirmed that Israel had been flooding some tunnels
with sea water and before doing so, the IDF carried out professional and comprehensive

49 GAYLE, D. - LAKHANI, N. Flooding Hamas tunnels with sea water risks ‘ruining basic life in Gaza’,
says expert. In: The Guardian [online]. 23. 12. 2023 [cit. 2024-01-24]. Available at: http:/tinyurl.com
/3chpxz7v.

50 STAFF, T. Report: The IDF has begun pumping sea water into tunnels. In: The Times of Israel [online].
12.12.2023 [cit. 2024-07-21]. Available at: https://tinyurl.com/28xdauv7; EBRAHIM, N. Israel is testing
out flooding the Hamas tunnels. Here is what it could look like scaled up. In: CNN Middle East News
[online]. 15. 12. 2023 [cit. 2024-01-24]. Available at: http://tinyurl.com/y2jbbz7a.
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pre-emptive checks, including an analysis of the soil and water system in the area, to
ensure groundwater did not get contaminated.’!

In accordance with the precautionary principle IDF commanders have to contin-
uously evaluate the variants of the next course of further operations against terrorists
during the ongoing conflict. Using the method of combat of flooding the tunnels has
certain risks, and it is necessary to also consider them all in order to assess the question
of its legality, in connection to the imminent damage to the environment.

Prof. Zeitoun mentioned that “seawater pumped into the hundreds of kilometres
of tunnels crisscrossing the porous, sandy soil of Gaza would inevitably seep into the
aquifer that its 2.3 million residents rely on for about 85% of their water”. He further
explained that “the contamination would be such that current neighbourhood-level re-
verse osmosis desalination methods used by Palestinians in Gaza to treat their water
would no longer be feasible”. Prof. Zwijnenburg mentioned another environmental
risk related to flooding the tunnels. There might be over 75,000 litres of fuel stored
in the tunnels and “all those kinds of hydrocarbons that can potentially also affect
the soil and get into the aquifer and groundwater”. He also warned that flooding the
tunnels would “pose risks for the integrity of the ground on which the communities of
Gaza, the world's most densely populated territory, are built. If they were to collapse
beneath built-up areas, that could bring whatever buildings remain above them down
as well” 32

It was also reported that the IDF used explosives and a blast-gel to detonate the
tunnels in Gaza.’3 According to some (unverified) sources, the IDF might also have
sponge bombs which is a chemical substance creating an expanding foam which hardens
and blocks off the tunnels.5* For this reason, the author assessed this method of war-
fare, which might have environmental dimension, in a broader perspective.

Article 55(1) of AP I refers to the obligation of the state to “take care to protect the
natural environment” against damage and it prohibits the use of the methods which
“are intended or may be expected” to cause such damage. Therefore, this stipulation
can be interpreted as the obligation of the state to foresee the possible consequences
of used methods of warfare and their impact to the environment. The way this provision
is phrased could therefore rule out the potential argument, that the aim of flooding the
tunnels was not to destroy Gaza’s environment, degrading the agricultural land, and wa-
ter resources (or land subsidence, which subsequently caused the collapse of residential
buildings and thus more potentially contaminated debris). But that the purpose of this
method was rather to fight Hamas by depriving them of their military advantage.
This way of understanding of the above-mentioned Article 55(1) AP I might be, in au-
thor’s opinion, in accordance with the precautionary principle, which as prof. Jankuv
states, is interpreted in different ways. Part of the theory of international law, gradually

5

FABIAN, E. IDF Confirms flooding Hamas tunnels with sea water. In: The Times of Israel [online].

30. 1. 2024 [cit. 2024-07-21]. Available at: https://tinyurl.com/kva9ssmv.

52 Tbid.

53 WILLIAMS, D. With mapping robots and blast gel, Israel wages war in Gaza tunnels. In: Reuters [online].
17. 11. 2023 [cit. 2024-01-24]. Available at: http://tinyurl.com/bdcpxaxf.

54 Sponge bombs are Israel’s new secret weapon to block Hamas tunnels. In: The Telegraph [online].

25.10. 2023 [cit. 2024-01-24]. Available at: http://tinyurl.com/yc7v8vts.
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begins to perceive this principle as a part of international customary law. However,
there are also opinions which do not yet see it as a binding rule because some states are
still hesitant to consider this principle as a legally binding rule for their behaviour.>3
As prof. Sturma states, one of the ways of how this principle can be interpreted is as
follows. The states should give up their activities, which could cause harm to the en-
vironment, even if the expertise is unable to prove, what would be the measure of the
related risks.>¢ In author’s opinion, this principle could hypothetically be considered as
a part of customary law, therefore not merely as one of the risk management approaches,
stipulated in the Report of the UN Conference on Environment and Development in
1992,57 (this document is applicable to the economic activities of the states, and it was
not considered to be applied in the armed conflict). Enabling such theoretical percep-
tion might make it possible to use this principle in a broader sense of interpretation.
There can be made a hypothetical consideration of flooding the tunnels in relation to
this principle, according to which, if there is a possibility that an action might cause
harm to the environment, and if there is no expertise on the issue yet, the action should
not be implemented. The intended measures can be reviewed when expertise becomes
available. Therefore, according to this principle, Israel should carefully consider the
impacts of flooding the tunnels and obtain expert opinions in advance, take into account
all the risks, their level and the options for preventing them and minimising them. This
approach would also be in accordance with Article 35(3) AP I, which prohibits to use
military measures which can be expected to cause damage to the environment.

Flooding the tunnels with sea water might harm to the natural environment in Gaza,
mainly soil and groundwater pollution. Considering the fact that the tunnels are most
probably located under the significant part of the territory of the Gaza Strip, the damage
might be relatively extensive, however it might be rather uncertain, whether there is
a real risk that the threshold of environmental damage might be crossed.

7. ENVIRONMENTAL DAMAGE IN THE PERSPECTIVE
OF THE INTERNATIONAL CRIMINAL LAW

Crimes damaging the natural environment can be found in the Statute
of the International Criminal Court (ICC) Article 8(2)(b)(iv) according to which a seri-
ous violation of the laws and customs applicable in international armed conflicts takes
places in case of “intentionally launching an attack in the knowledge that such attack
will cause incidental loss of life or injury to civilians or damage to civilian objects or
widespread, long-term and severe damage to the natural environment which would be
clearly excessive in relation to the concrete and direct overall military advantage antic-
ipated”. Another provision with an environmental dimension, related to the protection

55 JANKUV, c. d., pp. 88-90.

56 STURMA, P. — CEPELKA, C. Mezindrodni prévo verejné [Public international law]. 2nd ed. Prague:
C. H. Beck, p. 207.

57 A/CONF.151/26/REV.1 (Vol. 1) Report of the United Nations Conference on Environment and Develop-
ment, Rio de Janeiro, 3—14 June 1992.
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of the natural environment, can be found in Article 8(2)(b)(xvii), which prohibits the
use of poison and poisonous weapons. These substances can be released into the air, soil
and water and thus cause ecological damage.>®

Prof. Jankuv states that the cumulative fulfilment of all the individual components
of the characteristics of the crimes described above is so difficult in practice, that one
can hardly assume the successful application of this ban.5 As an example, there can be
noted the interest of the ICC in punishing the former president of Sudan, Omar Hassan
Ahmad Al Bashir,®® who was accused of destroying food, wells, wells, crop warehouses,
cattle stables, and other infrastructure necessary for the survival of civilians in the Dar-
fur region. He also demonstrably stated that he did not wish to preserve any villages. He
issued orders for a procedure leading to the creation of a scorched earth.6!

It is therefore clear, that the prosecution of crimes damaging the environment in
connection with the armed conflict is theoretically possible in several ways. It is fea-
sible to assess the conduct, the result of which stemmed into the serious environmental
damage, based on the general definition of war crimes, i.e., the “use of certain means
and methods of warfare which cannot be considered as military necessity”. This is ap-
plicable if the “environmental damage caused serious threats to the health or survival
of the population”.%2 The other option is to assess the conduct based on the definition
of war crimes, which strictly “prohibits the unjustified destruction of the enemy s prop-
erty, or which stipulates the prohibition of use of some types of weapons”. It is also
possible to prosecute environmental crimes which occurred during an armed conflict,
if the damage to the environment took place “in connection with the crime of genocide
or crimes against humanity .3

Nevertheless, the prosecution of crimes against the environment in practise of the
ICC might be still very difficult because of the interpretation of the principle of pro-
portionality in relation to Article 8(2)(b)(iv) of the Rome Statute. In the context of
most cases the prosecutors found that the threshold of the “widespread, long-term and
severe damage” was not crossed. The interpretation presented by prof. Gillett is use-
ful.* The term widespread is based on the geographical scope of the environmental

58 United Nations. Rome Statute of the International Criminal Court. Treaty Series, Vol. 2187, No. 38544.

% JANKUV, c. d., p. 272.

60 The Prosecutor v. Omar Hassan Ahmad Al Bashir ICC-02/05-01/09, Pre-trial.

61 SMITH, T. Creating a Framework for the Prosecution of Environmental Crimes in International Criminal
Law. In: SCHABAS, W. - MCDERMOTT, Y. — HAYES, N. — VARAKI, M. (eds.). Companion to Inter-
national Criminal Law: Critical Perspectives. London: Ashgate Publishers, 2012, p. 6.

62 BIRNE, P. - BOYLE, A. - REDGWELL, C. International Law and the Environment. 3rd. ed. Oxford:
Oxford University Press, 2009, p. 330.

63 STURMA, P. Mezindrodni trestni soud a stihdni zlocinii podle mezindrodniho prava [The International

Criminal Court and the prosecution of crimes under international law]. Prague: Charles University in

Prague, Karolinum, 2002, pp. 132-133.
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non-international armed conflict. In: STAHN, C. — IVERSON, J. — EASTERDAY, J. S. (eds.). Environ-
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Oxford: Oxford Academic Press, 2017, pp. 228-229.
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damage, and in terms of its size, it may vary between several hundred®s to thousands®®
of square kilometres. This interpretation is available as a source of opinion concerning
the international humanitarian law, specifically in the background materials concerning
AP I. The term long-term refers to the temporal duration of the environmental damage,
the minimum duration is undetermined by law. It could vary from a period of several
months or a season,®’ to a period of decades.®® The term severe refers to the intensity
of the damage caused to the environment, and it is independent of its geographic ambit,
or temporal duration. Severe environmental damage denotes harm which goes beyond
typical battlefield destruction.®® Prof. Marauhn noted that the general rule, which or-
ders the belligerent parties to prevent the environmental damage, might (due to the high
requirements stipulating the extend of the damage) deprive these criminal law provi-
sions from their deterrent effect.””

Based on the above-mentioned interpretation it might be rather uncertain, whether
there can be found the cumulative fulfilment of all three features in relation to the
damage to the natural environment in Gaza Strip. On one hand, it might require the
considerations within the lower variant of the presented limits. If we were to insist on
the higher variant of the presented limits in regard to the widespread aspect, this would
a priori rule out the applicability of this provision because the size of the territory of the
Gaza Strip is only approx. 365 kmZ2. On the other hand, assessing the widespread dam-
age based on square kilometres might be rather inappropriate in relation to the generally
small territorial units. Thus, there could be hypothetically considered the possibility of
assessing the widespread aspect based on ratio or percentage.

CONCLUSION

In conclusion it can be stated that the damage of Gaza due to the war is
excessive. However, a similar adjective could be used to describe the military capacities
of Hamas. The war certainly has had impacts on the environment. It is possible to ex-
press the opinion that the IDF should have carried out some of their military operations
more precisely. On the other hand, it might be beyond the realistic possibilities for the
IDF to fight Hamas and at the same time to ensure that there would be no side effects of
the military operations. This might be realistic, if Hamas terminated their activities, and
surrendered to criminal prosecution.

65 Convention on the Prohibition of Military or any Hostile Use of Environmental Modification Techniques

1976 (ENMOD Memorandum of Understanding). Reprinted in ROBERTS, A. — GUELFF, R. (eds.). Docu-

ments on the Law of War. 2nd ed. Oxford: Clarendon Press, 1989.

PETERSON, I. The natural environment in times of armed conflict: A concern for international war crimes

law? Leiden Journal of International Law. 2009, Vol. 22, No. 2, pp. 331-332.

Art. 1 ENMOD Memorandum of Understanding.

Art. 35(3) and 55 Additional Protocol I. to Geneva conventions.

9 Travaux préparatoires to Art. 35(3) of Additional Protocol I. to Geneva conventions.

70 MARAUHN, T. Environmental damage in times of armed Conflict — not “really” a matter of criminal
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In relation to the first research question aimed at finding out whether the State of
Israel violated its obligation under the IHL in regard to the protection of the natural en-
vironment, the following answer can be offered. In author’s opinion, the positive answer
could be given in case it was proven, that the aim of the military operations carried out
by the IDF was to wilfully cause the damage of the natural environment. However, it is
uncertain, whether the damage caused to the environment could have been minimised
if the operations were carried out more precisely. Given the fact that the terrorist infra-
structure is widespread in Gaza, it is uncertain if the lesser extend of the bombardment
(so it would generate less of carbon emissions and less of debris, some of which might
be treated as hazardous material) would bring the equivalent military advantage for the
IDF. In author’s opinion planning the carbon emissions was probably not a primary part
of the IDF military strategy, however it might be advisable to progressively change this
practice. It is possible that military manuals will be gradually updated, and this question
will also become more relevant in the future practice of warfare. This trend can be al-
ready reflected e.g., in the US and EU policy. The waste treatment might be particularly
challenging in Gaza as it is not unusual for Hamas to misuse civilian vehicles, including
ambulances and the vehicles carrying humanitarian aid. Thus, this might be necessary
for the IDF to assess the degree of this risk as Hamas could potentially misuse a garbage
truck to attack IDF units operating in the area. In regard to the alleged use of white phos-
phorus, it only resulted to a minimum air pollution. Flooding the tunnels with sea water
might be relatively risky, however the IDF claimed that the tunnels which were selected
to be flooded were carefully examined and based on the results of the examination, the
tunnels were chosen as suitable to be flooded. The author is rather inclined to state that
in regard to the examined areas of damage, the threshold defined by international hu-
manitarian law was not crossed.

In relation to the second research question focused at examining the conduct of the
military operations according to the norms of international criminal law, the following
answer can be offered. In author’s opinion, the positive answer could be given in case it
was proven without any doubt, that the IDF issued the orders to launch the military oper-
ations with a full knowledge that the environmental damage would be widespread, long
term, severe, as well as excessive compared to the military advantage anticipated. Highly
inappropriate rhetoric was reported by some Israeli representatives, but it was definitely
not comparable to Al Bashir who issued clear and specific orders to damage the envi-
ronment. The military operations have had an impact on majority of Gaza’s territory and
therefore it is reasonable to theoretically deal with the issue of criminal responsibility
for some of the environmental damage. This might have a potentially positive outcome
as it might induce the Israeli military officials as well as the representatives of the state
to carefully consider all future operations, and thus prevent all the actions, that might
already cause the crossing of the threshold stipulated by international criminal law.
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CZECH ADMINISTRATIVE PROCEDURAL LAW —
APPEAL COMMITTEES AND THEIR POWERS

PETR KOLMAN*

Abstract: The article is from the field of administrative procedural law. It deals mainly with the topic of
appeal. The appeal is a proper remedy in administrative proceedings in the Czech Republic.
The text covers several neglected problems concerning the functioning of the quoted com-
mittees, such as the bias of the members of the appeal committees. Or the accessibility of
information on the composition and functioning of the committees.
Among other things, the author presents some of his de lege ferenda considerations.
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INTRODUCTION

This article is from the field of administrative procedural law in the Czech
Republic, but it may be inspiring for lawyers from other countries as well. It deals main-
ly with the topic of appeal. The appeal is a proper remedy in administrative proceedings
in the Czech Republic.

In the following, we will try to reflect on the topic of appeal committees and some
related issues. The author, who is otherwise mainly a university lecturer, is also a mem-
ber of the Czech National Bank’s Appeal Committee and the Office for Personal Data
Protection. In the past, he also participated in the Appeal Committee of the Office for the
Protection of Competition. He has attempted to reflect on his experience and knowledge
gained since 2012 in the present text.

Concerning the administrative-law institution of the appeal, it should be briefly noted
at the outset that it is a long-existing ordinary (not extraordinary) remedy in Czech (or
Czechoslovak) law, which is applied to first-instance decisions issued by a central ad-
ministrative authority, a minister, a state secretary of a ministry, or the head of another
central administrative authority.

* A university teacher (University Ambis, a. s.) and a member of the appeal committee of the Czech National
Bank and the appeal committee of the Office for Personal Data Protection.
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Together with P. Mates, a leading administrative specialist and also a long-standing
member of several appeal committees, let us remind you that although this is an ordi-
nary appeal, it is included in Part Three of the Administrative Code, which regulates
special provisions on administrative proceedings, which in itself indicates its certain
specifics. In this context, the particular emphasis is placed on the fact that an appeal has,
in principle, a suspensive effect (although special laws sometimes exclude it expressly),
not a devolutionary effect.! The absence of a devolutionary effect is entirely logical and
is linked to the organisation of the public administration; simply put, there is no sec-
ond-instance supra-ministry to which the contested decision would roll.2

Pursuant to § 152(2) and (3) of the Administrative Procedure Code, the Minister or
the head of another central administrative authority decides on the appeal.?

The appeal committee submits a proposal for a decision to the Minister or the head
of another central administrative authority. The appeal committee does not decide on
the merits of the case but prepares a draft decision only and only, which the head of the
central administrative authority (or the Minister) is not obliged to accept. If the appeal
committee itself was to decide instead of the Minister (or other head of the central
government body), this would be a procedure contra legem — in concreto a breach of
functional jurisdiction resulting in the illegality of the administrative act in question.*

In theoretical and legal terms, the appeal procedure can be described as a special type
of appeal procedure and it is significant for legal practice that the general provisions of
the appeal procedure apply to the appeal procedure.’

The chairman and all other members of the appeal committee shall be appointed by
the Minister or the head of another central administrative authority. The Minister may
not delegate this power to anyone else. The appeal procedure is modified in such a way
that (de facto fictitiously) there is an imaginary division of one administrative authority
into two instances. The clear implication is that the power to select the members (or
even the chairman) of the appeal committee must not be transposed to the first instance
body.

In order to strengthen its relative independence and impartiality, in the interests of
objectivity and to implement the principle of substantive truth, the majority of the mem-
bers of the appeal committee shall by law be composed of experts who are not employ-
ees of the central administrative authority in which the appeal committee carries out its
activities.

1 Quote: MATES, P. Rizeni o rozkladu [Procedure on appeal]. Préavni rddce [Legal advisor]. 2007, Vol. 15,
No. 7, pp. 39-44.

2 In the context of the complexity of the view, it must be stated that the absence of a devolutionary effect
reduces the objectivity in the assessment of the first-instance decision. However, it is not 100%, which is
helped, inter alia, by the participation of external members of the Boards of Appeal.

3 E.g., Chairman of the Office for the Protection of Competition.

4 See Judgment. High Court in Prague — SJS 410/1999, the mentioned court decision was still in the old
Administrative Code, however, it is relevant for today’s legal situation.

5 Cf. VEDRAL, J. Spravni iad: komentdr [Administrative Code: Commentary]. Prague: Bova Polygon,
2006, p. 864.
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It should be added that one expert can be a member of several appeal committees
of several central administrative authorities at the same time. No current legislation
prohibits this or limits in any way the number of boards of appeal on which the same
person may sit.

The appeal committee may act and adopt resolutions in panels of at least five mem-
bers, and a majority of the members present must also be external experts who are not
employees of the central administrative authority.

The initiation of the appeal procedure is governed by the principle of disposition. It
is initiated on the basis of an application (in this case a statement of appeal) lodged by
a party, which thus asserts its subjective interest in the proceedings. The general pro-
visions of the Administrative Procedure Code relating to the initiation of proceedings
on an application are applied to determine when the opposition procedure is initiated,
according to which it is initiated on the date on which the opposition is received by
the competent administrative authority (i.e., the competent central administrative au-
thority). Of course, the party to the proceedings also has at its disposal the possible
withdrawal of the opposition, which has the legal consequence of terminating the ad-
ministrative procedure.

BIAS OF AMEMBER

Definition of bias: bias is such a relationship of an official (to the parties,
their representatives, or to the subject matter of the proceedings) that may raise doubts
as to the objectivity of the hearing and decision-making in the case. Any official who
may reasonably be presumed to have a personal interest in the outcome of the proceed-
ings is to be excluded from the administrative (or appeal) proceedings on grounds of
bias. A party to an administrative proceeding may challenge the bias of an official.

The author considers that it follows from the last sentence of Section § 152(3) and
Section § 14(1) of the Administrative Procedure Code that the members of the appeal
committee must also be legitimately regarded as officials, with all the consequences
that this entails.

If we consider the members of the appeal committee to be the aforementioned offi-
cials, the parties are, in my opinion, entitled to object to their bias. It could be argued
that the reverse is — the case since the appeal committee does not itself decide the merits
of the case, but only prepares a draft decision that the head of the central body is not
obliged, as stated above, to accept. Another counter-argument is that the members of
the appeal committee are not, and usually cannot be by the nature of the legislation,
employees of the central authority concerned.

However, as the Supreme Administrative Court found in 2009 that: “[Aln official
person is any employee of the defendant who is directly involved in the proceedings. In
addition to the person who approves and signs documents in the proceedings, it is also
those who prepare documents for decisions or perform individual procedural acts in
the case. Conversely, by the nature of the case, the official persons are not those who
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merely technically handle the case file, transcribe individual documents according to
a draft or issue documents.” ©

From the nature and systematics of the appeal procedure, we must view the mem-
bers of the appeal committee as officials who prepare the proposal for a decision on the
appeal. They are thus logically directly involved in the exercise of the powers of the
administrative authority. The members of the Board of Appeal mainly carry out tech-
nical, analytical, and evaluative operations, so that they certainly cannot be regarded
as non-official persons who “merely technically manipulate the file, rewrite individual
letters according to a draft or issue documents”.

Therefore, the members of the appeal committee must be considered as official per-
sons within the meaning of § 14(1) of the Administrative Procedure Code and the par-
ties must be allowed to legitimately object to their bias with the consequence of their
exclusion from the hearing and decision-making (or pre-decision-making) in the case.

As aptly expressed by the Regional Court in Brno in its decision 62Af 1/2011: “if
the official person is considered to be the one who prepares only the documents for the
decision, it must be a member of the appeal committee who prepares the draft decision
directly”. He can interfere in the sphere of a party more strongly than the person who
only prepares documents or only takes procedural steps in the case. In other words,
the position of a member of the appeal committee is stronger than it might at first sight
appear.

The objection that the majority of the members of the commission are not employees
of the central body to which the appeal is made also cannot be regarded as relevant to
exclude the possibility of objecting to their bias. This objection is too formalistic in
nature and goes against the spirit of the legislation guaranteeing the objectivity of the
procedure and aiming to implement the principle of substantive truth in the appeal pro-
cedure. The fact that someone is not an employee of the central administrative authority
does not, of course, mean that they cannot have a personal interest in the outcome of
the proceedings.

The Minister or the head of a central administrative body other than the ministry
should decide on the objection of bias directly, not the appeal committee itself. This
should take the form of a resolution on the objection of bias of a member of the appeal
committee.”

The principle of legitimate expectation (or predictability) should also be applied
when assessing bias on the part of the Minister, i.e., the Minister or the head of the cen-
tral administrative authority should take care not to create unjustified differences when
deciding identical or similar cases of bias. This means that the legal certainty of both
the members of the appeal committee and, above all, of the parties to the administrative
proceedings is not undermined.

6 See Jud. 2 As 83/2008-124 (online available e.g., at: www.nssoud.cz).
7 Similar opinion VEDRAL, c. d., p. 864.
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IS IT POSSIBLE TO FIND OUT THE NAMES
OF THE MEMBERS OF THE APPEAL COMMITTEE?

The previous issue is logically linked to the question — does a party to the
administrative proceedings have the right to find out the names of the members of the
appeal committee? Popularly written, it is difficult to argue bias against someone whose
identification cannot be realistically determined.

I am of the opinion that on the basis of Act No. 106/1999 Sb., on free access to
information, it has this authority. According to this legal regulation, which serves to
implement the constitutional right to information, it is valid that any information is pri-
marily intended to be provided, unless there is a relevant legal reason for not providing
it. Information on the composition of the appeal committee does not fall under any of
the restrictions contained in the 106/1999 Sb., and is therefore compulsorily disclosable
under the regime of the cited law. In my opinion, the information is simple and therefore
must be provided within the basic time limit — without undue delay, no later than 15 cal-
endar (not working) days from the date of receipt of the request.3

I do not think it is necessary to emphasize to the professional public that central
state administration bodies are undeniably obliged subjects under Act No. 106/1999
Sb. The right to information is directly a constitutional right, i.e., a right of the highest
legal force.

Let us add that the right to request information according to the cited law is not only
for the participant in the administrative proceedings, but for everyone; the applicant
may be a foreigner or even a minor.

Therefore, if everyone has the right to know the composition of the appeal com-
mittees, then of course the participant in the administrative proceedings has this right
as well, as per Act No. 106/1999 Sb., on free access to information, as well as by the
interpretation of the Administrative Code itself. As we have already indicated above, if
a participant did not have such a right, its defence against the bias of the members of the
appeal committee would become completely unworkable, and the provisions preventing
bias of the members, and thus improper bias, obsolete.

The right to information about the members of appeal committee is also closely
related to the principle of democratic public scrutiny of public administration, which
is particularly true for central administrative authorities, where appeal proceedings are
conducted as a special type of appeal procedure.

CONCLUSION ON BIAS

As we have already stated above, an appeal as a proper remedy is linked
to the decision-making of ministries and other central government bodies, for which
increased caution and control bias must be exercised.

8 Cf. § 14 para. 5 of Act No. 106/1999 Sb., on free access to information; or FRUMAROVA, K. — GRY-
GAR, T. — POUPEROVA, O. — SKUREK, M. Sprdvni pravo procesni [Administrative Procedural Law].
Prague: C. H. Beck, 2021.
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For the reasons set out above, we consider that it follows, in particular from the last
sentence of § 152(3) and § 14(1) of the Administrative Procedure Code, that the mem-
bers of the appeal committee must also be regarded as officials. It is therefore perfectly
legitimate to argue that they are biased, with the consequence that they are excluded
from the hearing and decision in the appeal proceedings. The quoted possibility to argue
bias is also fully in the line with the principle of substantive (objective) truth® and the
principle of legality!® on which administrative proceedings (and its subset appeal pro-
ceedings as a special type of appeal process) in the Czech Republic are based.

In the actual assessment of the objection of bias by the Minister or other head of the
central administrative body, the principle of legitimate expectation (or predictability)
should be fulfilled, i.c., that the application should not create unjustified differences
that undermine the legal certainty of both the members of the appeal committees and
the participants in the administrative processes. Finally, it should be recalled that, in
accordance with the principle of speed and economy, the heads of central administrative
authorities should do so without undue delay.

In order to strengthen the theoretical and legal perspective, we will conclude by
briefly looking at the matter at hand through the lens of the increasingly popular so-
called fuzzy logic.!!

The core of fuzzy logic is, as P. Molek has aptly written, the resignation to the
age-old requirement of formal propositional logic, according to which every proposition
has only one of two truth values: truth and falsity. According to P. Molek, the aforemen-
tioned fuzzy logic!2 loosens these two values and makes them not absolute, but polar
values, and between them it delineates a range of intermediate values, which makes it
possible to label statements not only as (completely) true or (completely) false, but also
as very true, not completely true, not completely false or very false.!?

In the context of looking through fuzzy logic glasses at the issue of bias of the mem-
bers of the appeal committees, we will set two extreme points of the FL-scales: Im-
possibility to object bias — Possibility to object bias.!# Since this is a relatively simple
problem, we will set a scale of 0 (minimum) to 10 (maximum).!3

9 On the issue of the principle of material (objective) truth, e.g., SKULOVA, S. et al. Administrative Pro-
cedural Law. Pilsen: Ale Cengk, 2008, p. 70 ff; or HORZINKOVA, E. — NOVOTNY, V. Sprdvni pravo
procevm [Administrative Procedural Law]. Prague: Leges, 2024, p. 45.

10 On the issue of the principle of legality, e.g., SKULOVA, c. d., p. 57 et seq; or HORZINKOVA —
NOVOTNY, c. d., p. 59.

11 Tt is currently popular in Czech doctrine, especially among younger legal scholars and lawyers.

12 Furthermore also FL.

13 Quote: MOLEK, P. Pravni pojem “prondsledovini” v souvislostech evropského azylového prava [The
Legal Concept of “Persecution” in the Context of European Asylum Law]. PhD. thesis. Brno: Masaryk
University, 2009, p. 145 ff. And the literature referred to hereafter e.g., (in particular): CRYAN, D. —
SHATIL, S. - MAYBLIN, B. Logika [Logic]. Prague: Portal, 2002; MCCAWLEY, J. D. Everything that
Linguists Have Always Wanted to Know about Logic... But Were Ashamed to Ask. Chicago: The University
of Chicago Press, 1981.

14 With the consequence, of course, that they will be excluded from hearing and deciding the case in the
appeal proceedings.

15 A rating scale of 0—100 would be unnecessarily detailed and could confuse the reader. Similarly, it would
be inappropriate to use values after the decimal point.
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Given the above arguments, the author concludes that it is a relatively rare case
where a value of 10 can be circled on the FL scale — i.e., maximum polarity: the possi-
bility of arguing bias. This assessment also leads to the answer as to whether the party
to the administrative proceedings has the right to discover the names of the members
of the appeal committee, as I have argued above, this right is legitimately vested in it.!®

DEFINITION OF THE NEXT ISSUE —
VOTE OF THE APPEAL COMMITTEE

We now come to another research question concerning the work of the
appeal committee. Who can realistically be present at the vote of the above-mentioned
appeal committee? As we have found out from the public law field the application prac-
tice here is inconsistent. Which must be considered as a bad state of affairs, especially
since this is the central level of the Czech public administration.

The Administrative Procedure Code, in the provisions of § 134(1), authoritatively
sets a condition — unless a special law provides otherwise, only members of the collegial
body may be present during the deliberation and voting. The only legal exception is ex
lege the person who is entrusted with drawing up the minutes, i.e., in our case if it is not
signed directly by a member of the appeal committee.!”

In practice, the problem arises whether this provision should also be applied in the
case of the appeal committee, which is not an administrative body issuing administra-
tive decisions but, as mentioned above, only an advisory body to the Minister or the
head of another central administrative authority.

Let us recall that the proceedings before a collegial body are regulated in administra-
tive law by the provisions of § 134 of the Administrative Procedure Code.

We are of the view that if the provision of Section §134 is to be applied by analogy
under § 152(3), it is quite legally impermissible for other persons — non-members of
the appeal committee — to be present during the voting. In practice, it happens that it is
mainly the employees of the Central Administrative Authority who are present during
the voting (or discussion before the actual voting), this practice has to be rejected as
inconsistent with the positive law of the day.!8

CUI BONO?

The purpose of this provision is obvious, it is to protect (or strengthen) the
independence of the appeal board. It also helps to more fully implement the principle of

16 As the more attentive reader will notice, the author attempts to demonstrate that the FL is useful and ap-
plicable even for so-called unambiguous or clear-cut cases and makes no secret of the fact that he is trying
to popularize it in wider legal circles.

17 Cf. JEMELKA, L. Sprdvni rdd [Administrative Code]. 3rd ed. Prague: C. H. Beck, 2011, p. 556; or
MATES, P. - KOPECKY, M. Mimorddné opravné a dozorci prostiedky ve spravnim fizeni [Extraordinary
corrective and supervisory means in administrative proceedings]. Prague: Leges, 2022.

I8 As mentioned above, the only exception is a non-member — the recorder of the CoR.
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substantive truth on which the Czech administrative process is based. The relevant thre-
at to the cited principle of substantive truth and independence is to be seen in particular
if the officials who participated in the adoption of the contested decision at first instance
were to take part in the vote. If the quoted persons interfered or in any way influenced
the proceedings, the provisions on the independence of the appeal committee would
become obsolete. It is here that I see the main raison d etre for the existence and proper
application of the provisions of § 134(1) of the Administrative Procedure Act (applied
by reference from § 152(3) of the Administrative Procedure Act).

ANOTHER ISSUE — THE PARTICIPATION OF THE MINISTER

In our text, we address in particular the problem of who can realistically be
present at the vote of the appeal committee, so as not to jeopardise the independence of
this collegial (advisory) body. The more thoughtful reader will have already thought of
the follow-up question of whether the, and in particular during the voting, the Minister
themselves or the head of another central administrative authority.

Taken purely in the mode of grammatical interpretation of the above-analysed pro-
vision § 134(1) of the Administrative Procedure Code, their participation in the delib-
eration and voting of the appeal committee should be ex lege excluded. No exception is
provided for in the Administrative Procedure Code.

However, by a teleological and systematic interpretation of the Administrative Pro-
cedure Code, we can arrive at and come to the opposite conclusion. As mentioned
above, the appeal committee is an advisory body to the Minister. We consider that, from
the very nature and meaning of the issue at hand, it would be more appropriate if the
Minister’s participation in the deliberations and voting of the appeal committee were
permissible.!?

The legal responsibility for the decision of this commission rests with the Minister,
or the head of another central administrative office, so I do not see the prohibition of
their participation as meaningful, although of course the pure grammatical interpretation
of the provisions § 134(1) of the Administrative Code sometimes (partially) leads to it.
We also do not consider it appropriate for the Minister to be perceived de facto in this
matter in the same way as the employees of the administrative authority — to which they
would de facto be assigned if the same prohibition arising from the quoted provision
§134(1) of the Administrative Procedure Code were applied to them.

De lege ferenda, I would argue for an amendment of § 134(1) of the Administrative
Procedure Code, in the sense of explicitly allowing the participation of the Minister,
or the head of another central administrative authority, in the deliberations and voting
of their appeal committee.20 Respectively, they would not be subject to the restriction
imposed by the analysed provision § 134(1) of the Administrative Procedure Code.

19 L. Jemelka comes to a similar (though not so explicit) conclusion (JEMELKA, c. d.); and MATES —
KOPECKY, c. d.

20 Naturally, it is completely unacceptable for a minister to participate in a meeting of a foreign appeal com-
mittee — e.g., at another ministry or other central government body.
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CONCLUSION

We take the strong view — applying the provisions of § 134(1) and § 152(3)
of the Administrative Procedure Code — that it is de lege lata legally excluded that other
persons — non-members of the appeal committee — should be present during the voting.

If a central state administration authority does not respect the aforementioned lim-
itation (in whole or in part) in its application practice, it acts contra legem. In particular,
care must be taken to ensure that the official persons involved in issuing the contested
administrative decision are never present at the vote. The decision in the so-called first
instance.

We further conclude unequivocally that the provision of § 134(1) of the Adminis-
trative Procedure Code and the conto of the prohibition of participation in the deliber-
ations and voting of the appeal committee do not apply to the Minister or the head of
another central administrative authority. Since the appeal committee does not decide
the merits of the case ex lege but prepares only a draft decision which the head of the
central administrative authority (or the Minister) is not obliged to adopt, we see no rel-
evant logical reason why the Minister cannot be present during the voting. As we have
stated above, a more comprehensive teleological and systematic interpretation seems
preferable here to a purely grammatical interpretation of the provisions of § 134(1) of
the Administrative Procedure Code.

At the very end of the text, I would like to point out one more neglected problematic
fact. The deliberations of the appeal committee are conducted in accordance with the
rules of procedure of the central administrative authority concerned. The legal reg-
ulation of the Administrative Procedure Code does not explicitly stipulate who is to
approve the rules of procedure in question — whether the collegial body (the appeal
commission) or the body establishing the collegial body (the Minister or the head of
the office). To some extent, therefore, both options are possible, however, given the na-
ture of the appeal committee, I am of the opinion that the rules of procedure should be
adopted exclusively by the Minister or the head of the office. The Rules of Procedure,
as a de facto legal regulation of the lowest legal force, must not be in conflict with the
law (or constitutional law), for which the head of the administrative authority is also
responsible.

JUDr. Petr Kolman, Ph.D.
Ambis University
petr.kolman@ambis.cz
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REPORT FROM THE CZECH-CROATIAN COLLOQUIUM
IN LEGAL THEORY!

On May 24, 2024, the Czech Association for Legal and Social Philosophy
(Czech section of the IVR), organized an event titled Czech-Croatian Colloquium in
Legal Theory. The event took place at the Faculty of Law, Charles University, and
was co-organized by its Department of Legal Theory and Legal Doctrines. This pilot
meeting initiated the collaboration between leading Czech and Croatian academic insti-
tutions engaged in legal theory.

The colloquium was initiated by Ph.D. student Toma$ Koref and Professor Karel
Beran, who both held an introductory speech and thanked the participants for attending.
After the initiation of the seminar, an introductory block followed, where the participat-
ing experts from the law faculties of universities in Zagreb, Osijek, Split, Prague, Brno,
and Pilsen shortly introduced their faculties and departments.

Following the introductions, the main program started. The colloquium was divided
into four thematic blocs — Law and Responsibility; Application of Law, Legal Argumen-
tation and Doctrinal Research; Functions and Challenges of Law; and Human Rights
and Balancing.

The first block was titled “Law and Responsibility”” and was chaired by Ph.D. student
Mat¢j Czinege from Faculty of Law, Charles University.

The first contribution titled “Rethinking Group Rights” was presented by Professor
Ivana Tucak from Faculty of Law, University of Osijek. The contribution was centered
around group equality rights and the Sejdic and Finci v. Bosnia and Herzegovina judg-
ment of the ECtHR.2 In her contribution, Tucak focused on the specifics and impor-
tance of group rights in the Balkan region.

The following contribution, which was titled “Liability based on fault and no-fault
liability in the Czech private law (Why do we need ‘unlawful state of affairs”)” was
presented by Professor Karel Beran from Faculty of Law, Charles University. In his
contribution, Beran asked the question of whether an insane wrongdoer could be legally
liable. He put forward a real-life case from the USA and explained on its basis the need
for the concept of an unlawful state of affairs in the Czech legal system, which is vital
for solving similar cases.

The second block was titled “Application of Law, Legal Reasoning and Doctrinal
Research” and was chaired by Professor Karel Beran.

I The present report was created under the Specific University Research (SVV) project of Charles University
No. 260 622, “Technological Progress and Social Changes as Challenges for Research on Fundamental
Questions of Law”.

2 Sejdi¢ and Finci v. Bosnia and Herzegovina [GC], nos. 27996/06 and 34836/06, ECHR 2009.
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The first contributor was Ph.D. student Svan Relac from Faculty of Law, University
of Zagreb with his contribution titled “Errors in judicial application of law: errors in
law”. Relac explained that he was mainly focused on errors in law, that can be used as
a ground for appeal in criminal proceedings. He presented his research, methodology,
and the categorization of defined errors into different schemes.

The second contribution was made by Ph.D. student Tomas Koref from Faculty of
Law, Charles University and was titled “A tale of two courts”. Koref explained that the
supposed tale of two courts is a prevalent view in Czech legal doctrine, and it states that
the Supreme Court is formalistic, and the Supreme Administrative Court is not. Koref
presented his own study, where he analysed if the judgements of the Supreme Court are
formalistic, and concluded, that both courts seem to actually be quite similar concerning
formalism and thus the tale of two courts needs to be revised.

The final contribution of the second block was made by Ph.D. student Mat¢j Czinege
and was titled “Comparative doctrinal legal research: example of doctrinal research of
usufruct in European legal systems”. In his contribution, Czinege outlined comparative
methods in general and stated how they can be used as a distinctive doctrinal research
method. He supported this use of the comparative method by his recent experiences
with it, as he is currently writing a monograph about the institute of usufruct, where he
uses this method. He concluded that comparative research methods are very viable, as
they can not only help to understand a legal problem or an institution, but also serve
as a useful tool for broadening academic discussion and as a method of teleological
interpretation.

After a short lunch break, which also served as an informal forum for continued
discussion, the third block with the title “Functions and Challenges of Law” chaired by
Ph.D. student Tomas Koref followed.

The first contribution titled “Functions of law” was made by Associate Professor
Mario Kresi¢. Kresi¢ spoke about various theories and stages related to the concept
of legal functions. He mentioned the foundational ideas and explained the axiomatic,
methodological, classificatory, and analytical stages of law. Kresi¢ also touched on the
theory of artifacts and functions, distinguishing between real and phantom functions and
addressing the ambiguity of the term function. Later in the contribution he presented the
conflict between essentialism and conventionalism, the analytical and folk concepts of
law, and the responses to the contingency problem, including scientific and historical
approaches.

The following contribution was presented by Assistant Professor John Gealfow from
Faculty of Law, Masaryk University in Brno and was titled “Limits of Effectiveness of
the Law: Effectiveness, Efficiency and Cases of Legal Inefficiency” In his contribution,
Gealfow utilised his perspective as a practicing attorney and presented how different
views of the effectiveness of law from the point of an attorney and a client can be. He
demonstrated it on several practical examples, where a certain thing was against the law,
but it was very difficult to act on it, because of limited legal effectiveness.

The third contribution was put forward by Ph.D. student Jan Pokorny from Faculty
of Law, Charles University and was titled “Is the law getting too fragmented for us to
understand?”. Pokorny presented his research, which is aimed at fragmentation and is
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still in progress. He explained why fragmentation of law is undesirable and also noted
the soviet legacy of fast-paced novelisations, which further fragment the legal system
and are common in Central and Eastern European countries.

The final contribution was presented by Ph.D. student Zso6fia Folkova from Faculty
of Law, Charles University with the title “Legal Personhood: current challenge”. The
main point of the contribution, and Folkova’s Ph.D. research, was whether human rights
can expand to non-human subjects like organisations or nature. She covered the genesis
of the modern understanding of legal personhood, which developed in the 19th century,
and other competing theories.

Followed by a short coffee break, the fourth block with the title “Human Rights and
Balancing” chaired by Jan Pokorny began.

The first contribution was presented by Associate Professor Pavel Ondiejek from
Faculty of Law, Charles University and was titled “What Has the COVID-19 Pandem-
ic Taught Us about the Constitutional Imperatives of Proportionality and Justification
of Regulation in Times of Crisis?”. The Czech government dealt with the COVID-19
pandemic via emergency regulations, which were at the beginning often contradictory,
unclear, unjustified and sometimes even unsanctionable. In 2021 the Czech Pandemic
Act came into force, which required that the emergency measures be properly justified
and proportional. Ondfejek further presented his original analysis of the case law of
Czech administrative courts that imposed these requirements. The paper showed how
this case-law eventually led to the government changing its practice with drafting emer-
gency regulations and thus to an increase in the quality of the emergency measures.

The second contribution with the title “Alternatives to judicial balancing: interpreta-
tive-subsumptive method” was made by Marin Kersi¢ from, Faculty of Law, University
of Split. Kersi¢ introduced Juan Antonio Garcia Amado’s interpretative-subsumptive
method as an alternative to judicial balancing for resolving fundamental rights conflicts.
This method promotes a procedural approach based on inclusive legal positivism and
opposes neoconstitutionalist legal moralism. The interpretative-subsumptive method in-
volves justified, non-arbitrary interpretations of normative sentences and distinguishes
four types of rights. Kersi¢ presented the application of this method on the 1997 Spanish
Supreme Court case El Toro de Osborne.

The final contribution of the colloquium was made by Ph.D. student Daniel Bartak
from Faculty of Law, Masaryk University in Brno and was titled “Bentham’s critique
of natural rights”. Bartdk explained how Bentham’s critique of natural rights centers
on the belief that rights are not innate but are rather constructs of legal systems de-
signed to maximize societal welfare. He explained that Bentham viewed natural rights
as speculative and devoid of practical utility, advocating instead for a legal framework
grounded in utilitarian principles. Bartdk also stated his view and reservations on Ben-
tham’s critique.

After closing remarks and the official conclusion of the colloquium, the participants
were invited to a dinner.

This event was a unique opportunity for academic cooperation between our two
countries, due to the fact, that complex discussions followed the contributions, where
the Czech and Croatian participants brought the perspective of their national laws into
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the debate. The organizers believe that this successful event will lay the foundations for
new collaborations between members of the Czech and Croatian IVR, as well as be-
tween academic institutions of both countries and their members. The Czech IVR looks
forward to future joint activities and further opportunities for cooperation.

Vaclav Lip$

Charles University, Faculty of Law
vaclav.lips@email.cz
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ZPRAVA Z MEZINARODNI{ VEDECKE KONFERENCE
ZAKONIK PRACE A SOCIALNI ZABEZPECENI 2024

Ve dnech 25. az 27. zaii 2024 potadala Ceské spoleénost pro pracovni
pravo a pravo socialniho zabezpedeni, z. s., a Ustav statu a prava Akademie véd, v. v. i.,
ve spolupraci s Pravnickou fakultou Univerzity Karlovy tradi¢ni mezinarodni védeckou
konferenci Pracovni pravo (2024), tentokrat na téma Zakonik prace a socialni zabezpe-
¢eni 2024. Mezinarodni konference se konala v zameckém hotelu v Ttesti.

Po slavnostnim zahajeni pokracovala konference druhym dnem, a to nejprve tvod-
nim jednacim blokem na téma aktualni otazky socialniho dialogu. Po vstupnich pted-
naskach zastupct Ministerstva prace a socialnich véci, Svazu primyslu a dopravy
i Ceskomoravské konfederace odborovych svazii nasledovala podnétna diskuze nad
prednesenymi piispévky. Navazujici blok konference byl zaméten na aktualni otazky
vykonu zavislé prace. V ramci vstupnich pfednasek byla prezentovana a diskutovana
kuptikladu témata novely zakona o zaméstnanosti a zdkona o inspekci prace, legalniho
vymezeni zavislé prace, ¢i soudobé judikatury Nejvyssiho soudu, transparentnosti v od-
meénovani. Ohlas vzbudily rovnéz ptispévky tykajici se problematiky pracovnélékar-
skych sluzeb, aktualnich vyvojovych tendenci ¢eského pracovnépravniho soudnictvi,
nebo Akéniho ramce pro podporu kolektivniho vyjednavani a souvisejici problemati-
ky feseni plurality odborovych organizaci. Program byl uzavien pfispévkem zastupci
Ministerstva prace, socialnych veci a rodiny Slovenské republiky a Pravnické fakulty
Trnavské univerzity v Trnave s ndzvem ,,Vyvojové tendencie slovenského pracovného
prava®, ktery nabidl ucastnikim konference velmi zajimavy pohled na soudobou slo-
venskou pravni Gpravu a jeji komparaci s pravni tpravou ¢eského pracovniho prava.

Zaverecny den konference byl vénovan zejména vlivu prava EU na socidlni ochra-
nu v Ceské republice. V ramci prvniho dopoledniho bloku mohli ¢astnici konference
vyslechnout velice podnétné prispévky tykajici se problematiky koordinace socialniho
zabezpeceni, diskriminace a koncepce udrzitelného zdravotnictvi. Nasledoval posledni
tematicky blok konference zaméfeny na davky statni socialni pomoci, podporu v bydle-
ni a dal$i zmény v socidlni ochrané. Konference byla uzaviena posledni pfednaskou na
téma diichodové reformy v CR a jejiho vyvoje a zavéreénou spoleénou diskuzi.

Vedle zastupct shora zminénych instituci na konferenci dale vystoupili pfednase-
jici z Nejvyssiho soudu, z Pravnické fakulty UK, z Pravnické fakulty ZCU, Pravnic-
ké fakulty UPOL, z Kancelare vetejného ochrance prav, z Ministerstva zdravotnictvi
a z Kancelare zdravotniho pojisténi.

Soucasti programu bylo rovnéz vyhlaseni vysledki kazdoro¢ni soutéze o cenu Marie
Kalenské. Udélovanim této ceny se Ceské spoleénost pro pracovni pravo a pravo social-
niho zabezpeceni snazi jiz od roku 2018 piispivat k vytvareni ptilezitosti pro studen-
ty, stejné jako pro zacinajici akademiky, védecké pracovniky i praktiky, k prohloubeni
znalosti v oborech pracovniho prava a prava socialniho zabezpeceni a k ziskani zdjmu
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o né. Nechybél ptirozené téz spoleCensky program, v jehoz ramci probihaly i cetné
neformalni diskuse k probiranym tématim. Konference byla ucastniky hodnocena jako
velmi zdafila, jeji pristi rocnik se bude konat opét v Ttesti, od 1. do 3. 10. 2025.
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INCOME TAXATION CONFERENCE

The Department of Financial Law and Financial Science at the Faculty
of Law, Charles University, held a conference on tax administration in October 2023.
The conference was a big success as it was attended by 130 participants. This year, the
department decided to follow with a conference focused on income taxation. It took
place at the Faculty of Law, Charles University, on Friday 20 September 2024. The
conference was able to repeat the success and brought 110 experts on income taxation
from Czechia, Slovakia, Austria, Italy and Poland.

Prof. Radim Boha¢, head of the department and dean of the faculty, opened with
a keynote speach on the object of income taxation. He focused on the lack of definition
of income in the Czech Income Taxes Act. It could be surprising that the key term of
the income taxes and their regulation is not specified in the legal regulation and even
court decisions or legal theory do not provide sufficient grounds for defining the term.
This presentation was followed with a panel discussion presided by Ondi‘ej Malek, tax
advisor and researcher at the Faculty of Law, Charles University. The panel was formed
by the leading experts — Stanislav Kouba, director general of taxes and customs section
at the Ministry of Finance, prof. Michal Radvan, vice-dean at the Faculty of Law at
Masaryk University, and Jana Skalova, tax advisor, auditor and associate professor of
Faculty of Finance and Accounting at Prague University of Economics and Business.
All the members of the panel provided insight view of different perspectives — from the
point of view of regulation drafting, economics and tax theory.

There were four more panels that followed the introductory lecture and that offered
various topics and experiences.

The first of them was focused on international and European taxation and was pre-
sided by Petr Kotab, assistant professor at the Faculty of Law at Charles University.
Giuseppe Moramarco (Vienna University of Economics and Business) brought an
up-to-date topic of BEFIT regulation — a proposal for a new legislative framework for
corporate taxation in the EU. He was followed by Miroslava Vecer (Faculty of Law,
Charles University) who spoke on the topic of athletes and cross-border income chal-
lenges.

The second panel was mostly dealing with personal income taxation topics and was
presided by prof. Hana Markova (Faculty of Law, Charles University). The first paper
was given by prof. Wojciech Morawski (Faculty of Law and Administration, Nicolaus
Copernicus University). He provided insight view on problems of taxation of remote
employment and related cross-border challenges. Jan Kopriva (Brno University of
Technology) brought a topic of taxation of different ways of ownership transfer in case
of immovable property. David Kucerka, as a member of the Knights of the Cross
with the Red Star, spoke on taxation of a mass stipend and varieties in the Archdiocese
of Prague. The panel was concluded by Petra Kerndlova (Faculty of Law, Charles
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University) with a presentation on post-pandemic changes of income taxation. A lively
discussion followed.

The third panel was dealing with corporate taxation and was presided by Pavel
Martinik (Faculty of Law, Charles University). It was opened by Jana Skalova (Fac-
ulty of Finance and Accounting at Prague University of Economics and Business) with
an analysis of exit tax in case of cross border mergers. Jan Bonaventura (Faculty of
Law, Charles University) followed with a up-to-date topic of taxation of winding-up
profit. Kristyna Sedova (Faculty of Law, Charles University) focused on abuse of tax
law in case of holding structures. It is no surprise that it initiate a deep discussion as the
institute of abuse of tax law, Anti-Tax Avoidance Directive (ATAD) and the Czech Gen-
eral Anti-Avoidance Rule (GAAR). The final paper of the panel was given by Tatiana
Jamrichova (Faculty of Law, Matej Bel University).

The last panel was presided by prof. Radim Bohac (Faculty of Law, Charles Univer-
sity) and was fully formed by speakers from Slovakia. Prof. Miroslav Strkolec (Facul-
ty of Law, Pavol Jozef Safarik University) opened with a speech on recent tax changes
and their impact on public finance. Andrea Szakacs (Faculty of Law, Komensky Uni-
versity) focused on exchange of information in tax matters. Sofia Kubincova (Faculty
of Law, Danubius University) was dealing with income tax assessment in Slovakia. The
panel was concluded by Michal Uradnik (Faculty of Law, Matej Bel University) with
a paper on taxation and liability in tort in the case of a taxpayer’s legally reprobated
conduct. The papers were followed by a final discussion. The different approaches to
evidence in tax and criminal procedure became the leading topics of the debate.

The conference was able to attract not only tax advisory but also tax administra-
tion officers, students and academics from various EU countries. Therefore, it can be
concluded that the conference was a big success. As it is a second conference by the
department of Financial Law and Financial Science on tax law in a row, we can hope it
means a start of a new conference series.

Mgr. Ondiej Malek
Charles University, Faculty of Law
malek@prf.cuni.cz
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TRETI ROCNIK VYJEZDNIHO SEMINARE KATEDRY
TRESTNIHO PRAVA PRAVNICKE FAKULTY
UNIVERZITY KARLOVY

Ve dnech 19. az 22. zati 2024 se v Peci pod Snézkou uskutecnil téeti rocnik
vyjezdniho seminafe katedry trestniho prava Pravnické fakulty Univerzity Karlovy. Se-
minafe se aktivné zicastnilo 25 studentd druhého a vyssich rocnikd, ktefi ptes 1éto pod
vedenim jednotlivych konzultant z fad ¢lent katedry pisemné zpracovali a nasledné
piimo na akci Gstné prezentovali své odborné piispévky na jimi zvolena témata.

Ustfednim tématem letogniho roéniku bylo ,, Trestni pravo, kriminologie a krimina-
listika v menicim se svéte . Toto zastiesujici téma reflektovalo souc¢asné vyzvy v oblasti
trestniho prava a souvisejicich disciplin. Prezentované piispévky se zaméiovaly piede-
v§im na aktualni problematiku spojenou s umélou inteligenci, modernimi vySetfovacimi
metodami 21. stoleti, kyberkriminalitou ¢i drogovou trestnou ¢innosti.

Siroky zabér hlavniho tématu poskytl studentim moznost zvolit si oblast blizkou
jejich odbornym zajmim, coz vedlo k vypracovani piispévkl vyznacéujicich se vysokou
mirou osobniho zaujeti a dikladnosti zpracovani.

Program vyjezdniho seminare byl zahajen ivodnim slovem prof. Gfivny, vedouciho
katedry, po némz nésledoval prvni blok ptispévkti moderovany dr. Sellengem. Uvodni
prezentaci prednesla kol. Frantkkova na téma ,, Zneuziti bezbrannosti s vyuzitim Isti“,
se zaméfenim na problematiku tzv. stealthingu, jiz se nasledn¢ z jiného thlu pohledu
vénovala také kol. Slovakova. Na toto téma navazali kol. Vlasak a kol. Piibylova, ktefi
se ve svych prezentacich vénovali problematice ozna¢ované jako ,, Revenge porn . Oba
prispévky kriticky zhodnotily samotny termin, poukazujice na skute¢nost, ze tento feno-
mén se neomezuje pouze na aspekt odplaty, ale zahrnuje Sirsi spektrum trestné ¢innosti,
konkrétné sextortion (online vydirani skrze nahé fotografie druhé osoby) a upskirting
(tajné foceni predevsim intimnich partif).

Odpoledni blok prispévkt, moderovany dr. Dvofakem, se soustfedil na aktualni vy-
zvy spojené s drogovou trestnou ¢innosti. Kol. Doanova piedstavila ptispévek zaméreny
na kriminalistické aspekty latky fentanyl. Tato prezentace vhodné navazala na predchozi
diskusi o problematice (ne)kriminalizace latky HHC v Ceské republice, kterou ve svém
pfispévku nastinil kol. Svajda. Tematicka provazanost prezentaci a aktudlnost tématu
podnitila Zivou odbornou diskusi o trendech v oblasti drogové politiky a jejich dopadu
na trestnépravni praxi. Pfevazné kriminalistickym tématim vénované odpoledne bylo
doplnéno také prezentaci kol. Havlise o metodé pachové identifikace osob a kol. Cerné-
ho o ttocich aktivnich stielcti z pohledu praxe bezpecnostnich sbort.

Druhy den vyjezdniho seminaie se nesl ve znameni rozmanitosti piispévkd, které se
zaméfily zejména na otazky trestnépravni. Ranni blok moderovany prof. Gfivnou piinesl
fadu podnétnych diskusi. Zvlasté zivou debatu vyvolal piispévek kol. Ambrozové, ktera
se zamgéfila na soucasnou praxi uplatiiovani dohod o vin¢ a trestu, a kol. Drozdekové,
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vénujici se rozsifenym konfiskacim. Nasledné kol. Stencel prednesl kritickou analyzu
navrhované novely trestniho zakoniku, konkrétné ve vztahu k problematice deepfake
pornografie. Pispévek zakonc¢il pfedlozenim konkrétnich navrhli na upravu zamyslené
novelizace. Dopoledni ¢ast programu, v niz nechybélo ani pojednani o redefinici znasil-
néni prednesené kol. Paull, uzavtel kol. Pikl s pfispévkem na téma ,, Trestni odpovéd-
nost za umelou inteligenci a trestni odpovednost umélé inteligence . Ve svém vykladu
dospél k zaveéru, ze otazka ptimé trestni odpoveédnosti umélé inteligence nepiedstavuje
v soucasnosti aktualni pravni problém.

Odpoledni ¢ast prispévkt moderovana doc. Bohuslavem zacala prezentaci kol. Pfi-
chystalové o kryptoménach, kterou ozivila kvizovymi otdzkami. Nasledoval kol. Hebik
s tématem ,, Soukroma zaloba v trestnim Fizeni — ano, ¢i ne? . K diskusi pfispél
prof. Gfivna, dlouhodob¢ se zabyvajici timto tématem. Praviim poskozeného v trestnim
fizeni se vénoval kol. Bartak a prvni ¢ast odpoledne uzaviela kol. Otmarova uvahami
de lege ferenda o trestani navodu k ¢inu jinak trestnému u déti mladsich 15 let.

Zavérecny blok patecniho programu moderoval dr. Mulak. Kol. Chmelova ptednesla
piispévek ,, Sankcionovani osob mladsich 15 let* a kol. Chvatal navazal ivahami nad
postihem bigamie, pfi¢emz jako jedno z moznych feseni navrhl jeji postih prostredky
spravniho prava.

Patecni vecer zakoncil kol. Lip§, s velmi zdafilym pfispévkem na téma ,, Precin
kybersikany? Komparativni analyza a navrh nové skutkové podstaty . Kol. Lips iden-
tifikoval nedostatky v soucasné pravni Gprave, ktera zejména nedostacuje na postih
kybersikany v ptipad¢ Siteni pravdivé informace (napt. fatshaming) a obtézovani. Tyto
poznatky nasledné reflektoval v podrobn¢ zdivodnéném navrhu nové skutkové podstaty
kybersikany.

Ustiednim bodem sobotniho programu byla spole&na vyprava Géastniki na horu
Snézku. V prubehu vystupu kol. Mikinova prednesla piispévek vénovany problematice
vazebniho prava v judikatute. Nasledné kol. Spousta pfedstavil pravné-filozoficky
ladény piispévek na téma ,, Eutanasie — ano, ¢i ne? .

Sobotni vecer byl pak vénovan aktudlnimu tématu digitalizace justice. Kol. Bala§
ve svém piispévku upozornil na vyvoj v oblasti elektronizace soudniho spisu, ¢imz po-
ukdzal na technologické zmény ovlivitujici soucasnou pravni praxi. Vyjezdni seminar
byl po strance akademické zavrSen piispévkem kol. Kotéry na téma ,, Automatizace
soudnich rozhodnuti na zakladé analyzy umélou inteligenci . Tento zavérecny prispé-
vek se zaméfil na kritickou analyzu vyuziti umélé inteligence v soudnictvi, pficemz
kol. Kotéra na ptikladu ze Spojenych statl americkych objasnil problematiku piedpo-
jatosti umélé inteligence.

Odborny program vyjezdniho seminaie byl doplnén bohatym programem dopro-
vodnym, naptiklad mimotrestnim védomostnim a hudebnim kvizem nebo hranim ping-
-pongu. Ve volnych chvilich probihaly cetné diskuse o prezentovanych tématech, do
kterych se aktivné zapojili i pfitomni pedagogové katedry trestniho prava (prof. Gfivna,
doc. Bohuslav, dr. Mulék, dr. Selleng a dr. Dvoiak).

Na zavér je nutno zdtiraznit pozitivni atmosféru, jez provazela cely pribéh vyjezdni-
ho seminaie. Krasné prostiedi hor, neformalni raz akce i zapal vSech ucastnikti do obort
trestniho prava, kriminologie a kriminalistiky poskytly G¢astnikiim idealni platformu
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pro prirozené ziskani mnoha zajimavych poznatkt a inspiraci do dalsi odborné ¢innosti.
Je tieba vyjadiit podékovani v§em zucastnénym studentiim i pedagogiim — piedevsim
pak dr. Sellengovi a hlavnimu organizatorovi akce dr. Dvofdkovi, bez nichz by se vy-
jezdni seminai nemohl v této podob¢ uskutecnit.

Radovan Stencel

Pravnicka fakulta Univerzity Karlovy
radovanstencel@seznam.cz
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